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No.  14,872 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Harmon  M.  Waley, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


Upon  Appeal  from  the  District  Court  for  the 

Western  District  of  Washington, 

Southern  Division. 

Honorable  (Jeorge  H.  Boldt,  Judge. 

APPELLANT'S  BRIEF. 


Comes  appellant,  Harmon  M.  Waley,  on  appeal 
from  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Southern  Division,  as  pro- 
vided by  28  U.S.C.A.  2255,  law,  and  make  following 
summary  of  case. 


SUMMARY  OF  PACTS. 

Appellant  introduced  motion  into  above  said  Court 
under  28  U.S.C.A.  2255,  moving  Court  to  set  aside 
conviction,  judgment,  sentence,  and  commitment  in 
case  14,852,  U.  S.  v.  Waley,  and  bring  him  into  Court 


for  proper  trial  by  jury,  which  right  Amendment  Six, 
United  States  Constitution,  affords  him,  and  having 
deprived  him  of  such  right. 

On  June  15,  1955,  without  a  hearing  being  held 
upon  matters  of  fact  involved,  upon  a  basis  of  law 
alone,  trial  Court  denied  motion  said. 

As  trial  Court  record  discloses,  rather  only  a  proper 
hearing  would  disclose,  that  on  June  20,  1935,  my  wife 
then  asked  me  to  ask  the  trial  Court  about  the  indict- 
ment, which  such  Court  declined  to  answer;  where- 
upon, Mr.  Hughes,  Assistant  United  States  Attorney, 
advised  appellant  that  one  Stephen  J.  O'Brien,  Esq., 
was  there  from  Mr.  John  Dore's  office  in  Seattle, 
Washington,  to  represent  appellant's  wife,  and  to  tell 
Court  to  appoint  him,  Mr.  Stephen  J.  O'Brien,  which 
appellant  did,  requesting  same  for  his  wife.  There- 
upon, Mr.  O'Brien  gave  the  Court  a  letter  from  a 
Mr.  Louis  Craven,  not  Haven,  attorney  at  law,  in 
Salt  Lake  City,  Utah,  addressed  to  said  John  Dore, 
Esq.,  of  Seattle,  Washington,  requesting  him  to  handle 
the  case.  Mr.  O'Brien  clearly  and  distinctly  told  the 
Court  that  John  Dore  had  asked  him  to  appear  in 
Court  for  him,  for  reason  that  John  Dore  had  a  case 
in  state  Court  at  Bellingham,  Washington,  and  could 
not  be  there  that  day.  Mr.  O'Brien  further  informed 
trial  Court  that  the  letter  from  Mr.  Craven,  of  Salt 
Lake  City,  requested  Mr.  Dore  to  defend  Margaret 
E.  Waley,  which  trial  Court  acknowledged.  A  great 
deal  of  the  discussion  regarding  the  letter  between 
the  Court  and  Stephen  J.  O'Brien,  Esq.,  does  not 
appear  on  the  record,  e.g.,  they  had  an  extremely 


hard  job  making  out  the  name  signed  to  the  letter; 
and,  Mr.  Stephen  J.  O'Brien  most  certain tly  did  not 
tell  Court  that  said  Louis  Craven  was  of  John  Dore's 
office  in  Seattle.  Record  hereinabove  noted,  as  to 
June  20,  1935,  is  entirely  in  error,  no  doubt  but  pur- 
posely falsified  to  keep  appellant  railroaded  into 
prison  without  proper  trial  by  jury  upon  an  offense 
he  did  not  commit. 

Now  as  to  trial  Court  record  sent  up  herein  as 
to  June  21,  1935,  the  record  is  not  in  proper  sequence 
of  events,  viz.,  after  taking  pleas  of  guilty  from 
appellant  and  Margaret  E.  Waley,  Court  next  asked 
if  appellant  had  anything  to  say  before  sentence  was 
passed.  The  appellant  then  said,  "All  I  have  to  say 
is  for  my  wife,  if  I  can  say  that. ' '  The  Court  allowed 
such  statement.  Next,  Mr.  O'Brien  stepped  in  with 
the  statement  beginning,  "With  reference  to  Mrs. 
Waley  *  *  *"  Again,  the  Court  distinctly,  of  each  de- 
fendant, requested  a  plea  to  count  one,  then  as  to 
count  two,  of  the  indictment.  Finally,  the  Court  did 
not  ask  Mr.  O'Brien  the  first  two  questions,  which 
are  listed  by  the  record  herein,  such  was  not  men- 
tioned by  trial  Court  at  all.  The  trial  Court  asked 
Mr.  0  'Brien  if  he  had  conferred  with  the  defendants ; 
and,  if  he,  Mr.  O'Brien,  was  ready  to  proceed  with 
the  case.  No  such  questions  were  asked  as  the  record 
discloses,  if  defendants  understood  that  he  was  ap- 
pointed as  counsel,  or  whether  "they^'  accepted  him, 
Mr.  O'Brien,  as  counsel,  etc.  Except  for  a  single 
change  of  the  words  ''her''  and  ''she''  to  "them"  and 
"they",  the  record  is  true  as  to  the  following: 


''Mr.  O'Brien.  I  have  advised  my  client  and 
she  desires  to  plead  guilty  to  the  charge. 

The  Court.  I  will  not  sentence  on  a  plea  qual- 
ified by  any  such  statement. 

Mr.  O'Brien.  Mr.  Waley  says  it  has  been  ex- 
plained to  him  and  to  Mrs.  Waley  that  she  was 
guilty  of  conspiracy  under  this  Act.  I  have  ad- 
vised with  her,  Your  Honor,  and  she  still  desires 
to  plead  guilty." 

(Appellant  has  substituted  'Hier'^  and  ^'she'^  for 
*Hhem''  and  ^Hhey^\  to  give  the  true  statement  made 
by  trial  Court  in  re  the  above.)  Now  just  following 
the  above  is  a  statement  of  the  trial  Court  which  goes 
to  prove  the  record  herein,  so  called,  is  not  in  proper 
sequence  of  events,  to  wit : 

"The  Court.  On  your  statement  as  well  as 
that  statement  just  made,  sentence  will  not  be 
pronounced."  (Emphasis  supplied.) 

The  ^^ statement  just  tnade'^  referred  to  by  the  Court 
was  appellant's  plea  in  behalf  of  his  wife,  which  was 
made  just  prior  to  the  foregoing. 

Contrary  to  decision  in  Waley  v.  Johnston,  139  F. 
(2d)  117,  appellant  did  not  have  aid  of  counsel. 
Mr.  Stephen  J.  O'Brien  was  counsel  for  Margaret  E. 
Waley,  as  agent  for  John  Dore  of  Seattle,  and  not 
counsel  for  appellant.  Mr.  O'Brien  did  not  act  for, 
nor  advise  appellant,  in  any  way,  but  concentrated 
upon  defense  of  Margaret  E.  Waley,  in  talking  to 
appellant.  Further,  the  appellant  has  never  had  a 
hearing  regarding  whether  or  not  he  had  counsel, 


most  certainly  not  in  the  District  Court  upon  which 
this  Circuit  Court  based  above  opinion,  which  is  not 
according  to  fact.  The  appellant  has  been  under 
impression  that  a  conspiracy  exists  in  the  United 
States  Courts  to  prevent  him  from  proper  trial,  etc., 
but  in  view  of  this  record,  which  he  has  carefully 
examined,  appellant  desires  to  apologize  to  this  Hon- 
orable Court  for  evil  thoughts  of  them.  Apparently 
the  record  has  been  deliberately  made  a  fallacy,  or 
twisted,  by  the  trial  Court  in  order  to  keep  appellant 
railroaded  into  prison  for  an  offense  he  did  not  com- 
mit without  fair  jury  trial  and  without  aid  of  counsel, 
because  the  trial  Court  knows  full  well  they  have  no 
evidence  of  the  appellant's  guilt  in  the  charge,  and 
never  produced  any  evidence  of  interstate  transporta- 
tion of  a  kidnapped  person  in  the  trial  of  the  de- 
fendant Margaret  E.  Waley,  and  can't  produce  any 
now. 

Trial  Court  did  not  advise  appellant  as  to  his  right 
of  jury  trial,  nor  to  the  effects  of  pleas  of  guilty  and 
not  guilty,  prior  to  his  entering  plea,  as  commonly 
done  by  Courts;  and,  appellant  was  a  very  young, 
ignorant  person  with  no  knowledge  of  law,  and  with- 
out advice.  Trial  Court  record,  so  called,  fails  to  show 
that  Court  found  appellant's  plea  was  entered  intelli- 
gently, understandingly,  and  voluntarily,  and  that 
appellant  knew  that  he  had  right  to  be  heard  by  jury 
in  the  case  instead  of  by  arbitrary  action  of  the  trial 
Court.  Yet  the  Court  knew  full  well  appellant  was 
subjected  to  a  grave  and  serious  charge,  and  stated 
as  much  on  their  so-called  record. 


QUESTIONS  PRESENTED. 

1.  Was  Stephen  J.  O'Brien  acting  for  John  Dore, 
Esq.,  in  defense  of  Margaret  E.  Waley;  and,  if  so, 
wasn't  appellant  deprived  of  counsel  to  advise  and 
defend  him? 

2.  In  order  to  waive  his  right  of  trial  by  jury,  is 
it  not  essential  for  appellant  to  have  so  done  com- 
petently and  intelligently;  and,  is  not  a  waiver  an 
intelligent  relinquishment  of  a  known  right? 

3.  Does  a  plea  of  guilty  waive  the  fundamental 
right  of  trial  by  jury,  or  is  not  that  right  a  separate 
and  distinct  thing  from  such  judicial  confession? 

4.  Does  not  the  Act  of  Congress  of  June  22,  1932, 
as  amended  March  18,  1934,  Section  408(a)  and 
408(b),  require  a  trial  by  jury  in  order  to  determine 
whether  the  death  penalty  shall  apply  and  be  inflicted  ? 

5.  Isn't  a  plea  of  guilty  a  judicial  confession;  and, 
doesn't  the  law  require  the  corpus  delicti  of  interstate 
transportation  of  a  kidnapped  person  receive  corrob- 
oration from  a  source  outside  of  the  person  making 
such  confession  in  order  to  prevent  injustice  in  con- 
victing insane  or  innocent  persons,  or  does  the  law 
just  allow  anyone  to  run  down  and  confess  to  any- 
thing in  order  to  keep  the  jails  filled? 

6.  Since  the  Supreme  Court  has  denoted  28 
U.S.C.A.  2255  to  be  similar  to  and  more  than  a  writ 
of  habeas  corpus,  is  it  required  that  there  be  hearings 
on  matters  of  fact? 


ARGUMENT  AND  AUTHORITIES. 

1.  WAS  STEPHEN  J.  O'BRIEN  ACTING  FOR  JOHN  DORE,  ESQ., 
IN  DEFENSE  OF  MARGARET  E.  WALEY;  AND,  IF  SO,  WAS 
NOT  APPELLANT  DEPRIVED  OF  COUNSEL  TO  ADVISE  AND 
DEFEND  HIM? 

While  they  say,  in  Johnson  v.  Zerhst,  304  U.S.  458, 
82  L.Ed.  1461,  146  A.L.R.  357,  that  any  right,  trial 
by  jury,  or  of  counsel,  guaranteed  defendant  under 
the  United  States  Constitution  has  been  abridged 
the  trial  Court  has  no  jurisdiction  to  adjudge  guilt 
nor  to  issue  a  judgment.  And  that  a  defendant  has 
the  right  of  undivided  and  effective  aid  of  any  counsel 
appointed  where,  as  here,  there  are  two  separate  and 
distinct  defenses  to  be  prepared.  Taylor  v.  U.  S.,  226 
F.  (2d)  337;  Wright  v.  Johnston,  11  Fed.  Supp.  687; 
Glasser  v.  U.  S.,  315  U.S.  60,  62  Sup.  Ct.  457. 


2.  IN  ORDER  TO  WAIVE  HIS  RIGHT  OF  TRIAL  BY  JURY  IS  IT 
NOT  ESSENTIAL  FOR  APPELLANT  TO  HAVE  SO  DONE  COM- 
PETENTLY AND  INTELLIGENTLY;  AND,  IS  NOT  A  WAIVER 
AN  INTELLIGENT  RELINQUISHMENT  OF  A  KNOWN  RIGHT? 

A  defendant  in  a  criminal  action  is  entitled  to  a 
trial  by  jury  as  a  matter  of  right.  United  States 
Constitution,  Amendment  6;  United  States  Constitu- 
tion, Article  III,  Section  2,  Clause  3 ;  Callan  v.  Wilson, 
127  U.S.  540,  547,  32  L.Ed.  223. 

A  waiver  is  an  intentional  giving  up  of  a  right 
known;  if,  as  here,  a  defendant  didn't  know  such 
existed  as  a  matter  of  right  there  could  be  no  waiver. 
See,  Johnson  v.  Zerhst,  supra. 
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According  to  all  authorities,  there  must  be  an  oral 
or  written  waiver  of  right  of  trial  by  jury.  Fed.  Crim. 
Proc,  Rule  23(a)  ;  Amer.  Law  Inst.  Code  Crim.  Proc. 
(1930),  Section  266;  U.  S.  v.  Harrison,  23  Fed.  Supp. 
249,  aff'g  99  F.  (2d)  1017;  JabozynsM  v.  U.  S.,  53  F. 
(2d)  1014;  U.  S.  V,  Steese,  144  F.  (2d)  432;  Bardwell 
V.  Hiatt,  50  Fed.  Supp.  913;  Freeman  v.  U.  S.,  227 
Fed.  732,  742,  744;  Dillingham  v.  U.  S.,  76  F.  (2d) 
36,  39;  Brown  v.  Zerlst,  99  F.  (2d)  745;  Ex  parte 
Danziger,  77  Fed.  Supp.  466. 

No  right  of  jury  was  explained  appellant  by  trial 
Court,  nor  effect  of  pleas  as  to  such,  and  no  inquiry 
was  made  if  the  plea  was  his  and  voluntary.  See, 
Patton  V.  U.  S.,  281  U.S.  276,  298-299,  312-313,  74  L. 
Ed.  854. 


3.  DOES  A  PLEA  OF  GUILTY  WAIVE  THE  FUNDAMENTAL 
RIGHT  OF  TRIAL  BY  JURY,  OR  IS  NOT  THAT  RIGHT  A 
SEPARATE  AND  DISTINCT  THING  FROM  SUCH  JUDICIAL 
CONFESSION? 

Herein  appellant  refers  Court  to  (2)  above,  and 
cases  cited,  also. 

A  plea  of  guilty  does  not  waive  any  fundamental 
or  constitutional  right  held  by  a  defendant,  so  it  is 
held  by:  Adams  v.  IJ.  S.,  126  F.  (2d)  744-776;  Adams 
V,  U,  S.,  63  Sup.  Ct.  236;  Von  Moltke  v.  Gillies,  332 
U.S.  708;  U.  S.  V.  Chase,  135  U.S.  255,  34  L.  Ed.  117; 
Dunhar  v.  U.  S.,  156  U.S.  185,  39  L.Ed.  390;  Holm- 
gren V,  U.  S.,  217  U.S.  509,  54  L.Ed.  861 ;  Harris  v. 
U.  S.,  277  U.S.  340,  57  L.Ed.  534;  Johnson  v.  Zerhst, 
supra. 
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On  motion  herein  appellant  withdrew  his  plea  of 
guilty,  which  is  permissible  after  conviction  where 
manifest  injustice  exists.  Fed.  Grim.  Proc.  (18 
U.S.C.A.),  Rule  32(d);  also,  Kercheval  v.  U.  S.,  274 
U.S.  224. 


4.  DOES  NOT  THE  ACT  OF  CONGRESS  OF  JUNE  22,  1932,  AS 
AMENDED  MARCH  18,  1934,  SECTION  408(a)  AND  408(b),  RE- 
QUIRE A  TRIAL  BY  JURY  IN  ORDER  TO  DETERMINE 
WHETHER  THE  DEATH  PENALTY  SHALL  APPLY  AND  BE 
INFLICTED? 

This  Act  states  that  a  person  ''shall  upon  convic- 
tion, be  punished  (1)  by  death  if  the  verdict  of  the 
jury  shall  so  recommend  *  *  *  (2)  if  the  death  pen- 
alty shall  not  apply  nor  be  imposed  the  convicted 
person  shall  be  punished  by  imprisonment  *  *  *." 

The  words  ^^ shall"  make  it  mandatory  that  a  death 
penalty  be  imposed  if  the  jury  so  says,  which  is  im- 
possible to  perform,  where,  as  here,  there  was  no  jury 
allowed  the  defendant.  See  any  standard  law  diction- 
ary and  cases  there  cited  as  to  the  mandatory  nature 
of  the  word  '^shalV  when  so  used. 
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5.  IS  NOT  A  PLEA  OF  GUILTY  A  JUDICIAL  CONFESSION;  AND, 
DOES  NOT  THE  LAW  REQIHRE  THE  CORPUS  DELICTI  OF 
INTERSTATE  TRANSPORTATION  OF  A  KIDNAPPED  PER- 
SON RECEIVE  CORROBORATION  FROM  A  SOURCE  OUTSIDE 
OF  THE  PERSON  MAKING  SUCH  CONFESSION  IN  ORDER  TO 
PREVENT  INJUSTICE  IN  CONVICTING  INNOCENT  PERSONS, 
OR  DOES  THE  LAW  JUST  ALLOW  ANYONE  TO  RUN  DOWN 
AND  CONFESS  TO  ANYTHING  IN  ORDER  TO  KEEP  THE 
JAILS  FILLED? 

No  evidence  was  given  as  to  the  corpus  delicti  from 
an  outside  source,  nor  to  the  grand  jury,  nor  does 
the  government  possess  any  such  evidence  at  all,  and 
none  was  introduced  in  the  trial  of  the  codefendant 
Margaret  E.  Waley,  whom  the  trial  Court  railroaded 
into  prison  instead  of  dismissing  the  case  for  lack 
of  evidence;  but,  in  order  to  be  in  position  to  rail- 
road this  nineteen  year  old  girl  into  prison  the  trial 
Court  just  had  to  railroad  appellant  so  that  no  ques- 
tions would  be  asked.  The  law,  so  says  these  Courts, 
requires  such  corroboration.  Litkopsky  v.  U.  S.,  9  F. 
(2d)  844;  Daeche  v.  U.  S.,  250  Fed.  566,  571,  162 
CCA.  582,  587;  Mangum  v.  U.  S,,  289  Fed.  213,  216; 
Goff  V.  U.  S,,  257  Fed.  294;  Rosenfeld  v.  U.  S.,  202 
Fed.  469;  Naftzger  v.  U.  S.,  200  Fed.  494;  Flowers  v. 
U.  S.,  116  Fed.  241. 

Appellant  has  several  times  brought  this  question 
up  to  this  Court  on  habeas  corpus  proceedings,  and 
this  Court  has  ignored  same  as  unworthy  of  decid- 
ing. Appellant  requests  same  to  be  decided. 
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6.  SINCE  THE  SUPREME  COURT  HAS  DENOTED,  28  U.S.C.A. 
2255,  TO  BE  SIMILAR  TO  AND  MORE  THAN  A  WRIT  OF 
HABEAS  CORPUS,  IS  IT  REQUIRED  THAT  THERE  BE  HEAR- 
INGS ON  MATTERS  OF  FACT? 

In  the  motion  presented  trial  Court  held  no  hear- 
ing, but  issued  its  order  denying  the  motion,  which 
raised  matters  of  fact,  upon  the  record,  so  called, 
alone.  The  record  itself  is  neither  correct  nor  in 
proper  sequence  of  events. 

The  Supreme  Court,  in  Waley  v.  Johnston,  316  U.S. 
101,  86  L.Ed.  1302,  and  U.  S.  v.  Hayman,  342  U.S. 
205,  96  L.Ed.  232,  declares  that  where,  as  here,  a  peti- 
tion raises  matters  of  fact,  petitioner  is  entitled  to  a 
prompt  hearing  at  which  he  is  present. 


CONCLUSION. 

For  the  each  and  every  reason  set  forth  above 
appellant  contends  the  decision  of  the  trial  Court 
should  be  reversed,  and  a  fair  and  impartial  trial  by 
jury  be  afforded  appellant. 

Dated,  December  14, 1955. 

Harmon  M.  Waley, 
Appellant  Pro  Se. 
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STATEMENT  OF  THE  CASE 

On  June  21,  1935,  appellant  upon  his  plea  of 
guilty  to  charges  of  violating  the  Lindbergh  Law 
(Title  18,  U.S.C.A.,  Section  1201,  formerly  408a  and 
408c),  received  an  aggregate  sentence  of  45  years' 
imprisonment  imposed  by  the  United  States  District 


Court  of  the  Western  District  of  Washington,  South- 
em  Division. 

Appellant  was  thereafter  confined  in  the  federal 
prison  on  Alcatraz  Island,  in  the  SoutheiTi  Division  of 
the  Northern  District  of  California,  from  which  juris- 
diction he  has  sought  release  by  instituting  the  fol- 
lowing previous  proceedings: 

1.  Petition  to  the  Court  of  Appeals,  Ninth  Cir- 
cuit, to  allow  an  appeal  from  order  of  May  11,  1939, 
denying  his  petition  for  wi'it  of  habeas  corpus  and  cer- 
tifying his  grounds  of  appeal  were  frivolous,  upon 
which  certificate  the  appellate  court  denied  appeal  in 
forma   pauperis. 

Waley  v.  Johnston,  Warden,  May  23,  1939,  104 
F.  2d  760. 

2.  Appellant  thereafter  addressed  his  applica- 
tion to  appeal  in  forma  pauperis  from  an  adverse 
judgment  in  habeas  corpus  proceedings.  The  appellate 
court  determined  such  application  should  be  addressed 
to  the  district  court  and  denied  his  application. 

Waley  v.  Johnston,  Wardeyi,  March  4,  1940,  110 
F.  2d  234. 

3.  Appellant  next  attempted  to  have  the  Lind- 
bergh Law  declared  unconstitutional  because  the  term 
of  imprisonment  was  left  to  the  discretion  of  the  trial 
court. 


I 


His  appeal  from  order  denying  such  application 
resulted  in  affirmance  of  the  decision  of  the  district 
court. 

Waley  v.  Johnston,  Warden,  June  19,  1940,  112 
F.  2d,  749,  Cert,  den.,  311  U.S.,  649,  rehearing 
den.  311  U.S.,  729. 

4.  A  petition  for  writ  of  habeas  corpus  on  the 
ground  that  threats  of  FBI  agents  induced  his  plea 
of  guilty,  which,  according  to  judicial  count,  was  his 
eighth  in  said  court,  resulted  in  the  issuance  of  a  show 
cause  order  and  appointment  of  counsel  to  represent 
appellant.  Following  a  formal  return  by  the  Govern- 
ment, the  matter  was  argued,  briefed  and  submitted 
upon  the  petition  and  the  court  record,  and  thereafter 
the  petition  was  denied. 

Waley  v.  Johnston,  Warden,  April  15,  1941,  38 
Fed.  Supp.  408,  affd.  124  F.  2d  587. 

In  his  petition,  we  are  informed  by  the  appellate 
decision,  he  also  set  up  the  ground  that  the  kidnapped 
person  was  not  transported  outside  the  State  of  Wash- 
ington. 

The  majority  opinion  was  to  the  effect  that  no 
question  of  fact  was  presented  and  affirmed  the  dis- 
trict court's  decision. 

As  pointed  to  by  the  district  court  and  discussed 
by  the  dissenting  member  of  the  appellate,  the  return 


made  no  denial  of  the  allegations  of  coercion  specifi- 
cally set  forth  and  relied  on  in  the  petition,  and  in  re- 
versing the  court  of  appeals  the  supreme  court,  on  the 
principle  laid  down  in  Walker  v.  Johnston,  312  U.S. 
275,  held  when  a  habeas  corpus  petition  raises  a  ma- 
terial issue  of  fact  the  prisoner  must  be  produced  and 
the  matter  heard  by  the  court. 

Waley  v.  Johnston,  316  U.S.,  101. 

The  foregoing  was  not  appellant's  first  attempt 
to  obtain  consideration  in  the  supreme  court.  In  the 
October  term  of  1939,  appellant's  motion  for  leave  to 
file  petition  for  writ  of  habeas  corpus  was  denied. 

Ex  Parte  Harmon  Metz  Waley,  308  U.S.,  528. 

5.  Upon  remand  from  the  supreme  court  for 
hearing,  the  matter  was  heard  on  appellant's  two  con- 
tentions, above  stated,  and  was  dismissed. 

From  the  order  dismissing  the  writ,  appellant 
again  appealed  to  the  court  of  appeals,  and  this  court 
affirmed  the  district's  court  decision  and  in  the  lan- 
guage of  headnotes  one  and  two,  respectively,  of  its 
decision  in  Waley  v.  Johnston,  Dec.  7,  1943,  139  F.  2d, 
117,  held: 

'In  habeas  corpus  proceedings,  evidence  held  to 
justify  District  Court's  finding  that  petitioner, 
in  his  counsel's  presence,  voluntarily  entered 
pleas  of  guilty  of  kidnapping  after  being  advised 


by  counsel  that  his  previous  confessions,  not  in- 
troduced in  evidence,  that  he  took  victim  into 
another  State,  could  not  be  used  against  him,  if 
secured  by  intimidation  and  threats,  as  he 
claimed." 

**A  confession  of  crime,  induced  by  intimidation 
and  threats,  but  not  introduced  in  evidence 
against  defendant,  cannot  give  him  immunity 
from  result  of  his  free  and  voluntary  pleas  of 
guilty." 

In  conclusion,  this  court  at  page  121,  stated: 
"The  only  question  on  this  habeas  corpus  proceed- 
ing is  whether  the  plea  of  guilty  was  freely  and 
voluntarily  entered.    The  court  found  that  it  was. 
.  There  is  ample  evidence  to  sustain  that  finding." 

Certiorari  was  denied  in  Waley  v.  Johnston,  Feb- 
ruary 28,  1944,  321  U.S.  779,  and  rehearing  denied 
April  3,  1944,  321  U.S.,  804. 

This  denial  by  the  supreme  court  was  followed  by 
appellant's  motion  in  said  court  to  file  his  petition  for 
a  writ  of  habeas  corpus,  which  motion  was  denied. 

Waley  v.  Johnston,  May  21,  1945,  325  U.S.,  835. 

And  a  similar  denial  was  had  in  the  October 
Term,  1945. 

Waley  v,  Johnston,  Warden,  326  U.S.,  684. 

6.  In  appellant's  further  application  for  a  writ 
of  habeas  corpus,  admittedly  his  fifteenth  in  the  fed- 
eral courts  of  the  ninth  circuit,  appellant  set  up  no 


new  grounds  for  relief  and  the  same,  on  appeal,  was 
held  properly  denied. 

Waley  v.  Johnston,  Warden,  163  F.  2d,  556,  Cert, 
den.  Nov.  10,  1947,  332  U.S.,  818. 

7.  The  appellant  next  filed  his  motion  with  the 
trial  court  to  vacate  the  judgment  and  set  aside  the 
sentence  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Southern  Division. 
This  motion  was  made  pursuant  to  Title  28,  U.S.C.A., 
Section  2255. 

On  April  18,  1949,  the  district  court,  on  its  own 
motion,  denied  the  appellant's  motion  from  which  order 
an  appeal  was  taken. 

Appellant's  contention  was  to  the  effect  that  the 
indictment  did  not  allege  that  the  victim  was  unlaw- 
fully held  at  the  time  of  interstate  transportation. 

Upon  the  facts  alleged  as  to  dates  of  kidnapping 
and  transportation  and  failure  to  release  within  seven 
days,  this  court  found  no  merit  in  appellant's  conten- 
tion and  affirmed  the  judgment. 

Waley  v.  United  States,  Dec.  9,  1949,  178  F.  2d, 
311,  Cert.  den.  May  29,  1950,  339  U.S.,  967. 

Appellant  in  his  second  motion  filed  April  20, 
1955,  and  made  also  pursuant  to  Title  28,  U.S.C.A., 
Sec.  2255,  does  not  set  forth  any  facts  in  support  of 
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his  accusations  against  the  courts  and  its  officers,  but 
accuses  them  of  "railroading  him"  to  prison  for  an 
offense  that  was  never  committed. 

Appellant  also  contends  and  accuses  the  trial 
court  of  being  ''afraid  to  mention  anything  about  de- 
fendant's right  to  jury  trial,  for  fear  that  he  would 
demand  such  right,  and  before  all  the  people,  so  that 
defendant  could  not  be  so  easily  railroaded  into 
prison.'* 

The  district  judge  in  the  trial  jurisdiction  found 
not  the  slightest  basis  in  the  record  for  the  assertions 
in  defendant's  motion  and  also  found  that  defendant 
freely  and  voluntarily  entered  a  plea  of  guilty  to 
Counts  I  and  II  of  the  indictment,  and  by  such  plea  all 
averments  of  fact  were  admitted,  that  all  defenses 
were  waived,  the  prosecution  was  relieved  from  the 
burden  of  proving  any  fact,  and  jury  trial  was  not  re- 
quired, and  because  no  basis  or  merit  for  defendant's 
motion  appeared  either  in  the  motion  or  in  the  records 
and  files  in  the  case,  denied  such  motion  by  order  en- 
tered June  17,  1955. 

QUESTION  PRESENTED 

Was  the  appellant,  upon  the  motion  and  the  files 
and  records  of  this  case,  entitled  to  another  hearing 
before  the  trial  court? 
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ARGUMENT  AND  AUTHORITIES 

The  pertinent  portion  of  Title  28,  U.S.C.A.,  Sec. 
2255,  covering  the  procedure  pursuant  to  motion  here- 
in made,  are  as  follows: 


"Unless  the  motion  and  the  files  and  records  of 
the  case  conclusively  show  that  the  prisoner  is 
entitled  to  no  relief,  the  court  shall  cause  notice 
thereof  to  be  served  upon  the  United  States  At- 
torney, grant  a  prompt  hearing  thereon,  deter- 
mine the  issues  and  make  findings  of  fact  and 
conclusions  of  law  with  respect  thereto." 


''A  court  may  entertain  and  determine  such  motion 
without  requiring  the  production  of  the  prisoner 
at  the  hearing. 

'The  sentencing  court  shall  not  be  required  to  en- 
tertain a  second  or  successive  motion  for  similar 
relief  on  behalf  of  the  same  prisoner." 

In  Barrett  v.  Hunter,  180  F.  2d,  510,  514,  it  is 
held: 

''If  the  motion  and  the  records  and  files  of  the  case 
conclusively  show  that  the  prisoner  is  not  entitled 
to  any  relief,  the  court  is  not  required  to  entertain 
the  motion." 


"But  where  the  motion  and  any  response  thereto 
present  material  and  substantial  issues  of  fact 
requiring  a  hearing,  generally,  in  the  exercise  of 
sound  discretion,  the  court  should  require  the  pro- 
duction of  the  prisoner." 


I 


In  the  dissenting  opinion  in  Barrett  v.  Hunter^ 
supra,  Sit  page  518,  it  was  conceded: 

"It  is,  of  course,  true  that  if  the  record  of  the  trial 
court  affirmatively  reveals  that  his  rights  to 
counsel  were  explained  to  him,  that  the  court 
offered  to  appoint  counsel  for  him,  and  that  he 
waived  the  benefit  of  counsel,  that  such  records 
are  conclusive  and  that  in  the  face  thereof  his 
allegations  in  the  motion  in  the  sentencing  court 
and  in  the  complaint  in  the  habeas  corpus  action 
to  the  contrary  do  not  raise  any  issues  of  fact  that 
would  entitle  him  to  the  right  to  produce  testi- 
mony." 

The  motion  in  this  instance  does  not  challenge  the 
conviction  on  facts  dehors  the  record,  as  in  United 
States  V.  Hayman,  342  U.S.  205,  or  in  Waley  v.  John- 
ston, 316  U.S.,  101. 

The  record  in  this  case,  as  reported  in  Waley  v. 
Johnston,  139  F.  2d,  117,  119,  is  conclusive  that  ap- 
pellant first  waived  the  assistance  of  counsel,  that  the 
court,  neverthless,  appointed  counsel  for  him,  and 
offered  to  appoint  separate  counsel,  but  each,  he  and 
his  wife,  expressed  satisfaction  with  the  appointment 
of  single  counsel.  The  record  in  the  case,  as  reported 
in  Waley  v,  Johnston^  supra,  further  shows  that: 

"Thereupon,  the  receiving  of  the  pleas  was  post- 
poned until  another  date  at  which  time  the  de- 
fendant returned  into  court  with  his  attorney  and 
again  signified  his  desire  to  plead  guilty  which 
was  then  accepted  in  open  court  and  entered  of 
record." 
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There  was  absolutely  no  objection,  claim,  nor 
notice  to  the  court  of  any  alleged  conflict  between  the 
interest  of  these  defendants,  and  under  the  circum- 
stances there  was  no  apparent  reason,  nor  does  any 
appear  in  the  motion  or  the  files  and  records  of  the 
case,  why  single  counsel  to  represent  these  defendants 
was  a  denial  of  their  constitutional  right  to  effective 
assistance  of  counsel. 

See  Lott  v.  U.  S.,  218  F.  2d,  675. 

In  his  fishing  expedition  for  ascertaining  further 
grounds  of  objections  to  his  conviction,  the  appellant 
asserts  in  his  motion  and  brief  his  right  to  a  jury  trial. 

Competent  counsel  was  appointed  for  appellant 
to  whom  he  could  convey  a  request  for  a  jury  trial. 
There  was  no  further  obligation  on  the  court  to  advise 
him  of  his  various  rights. 

'The  appellant  had  the  right  to  a  jury  trial.  He 
waived  the  right  when  he  entered  his  pleas.  'A 
man  may  effectively  by  his  own  voluntary  act 
surrender  his  liberty  or  part  with  his  life  by  plead- 
ing gTiilty.  No  public  policy  forbids  this,  and  a 
defendant's  right  so  to  do  is  nowhere  forbidden 
by  the  Constitution.'  Patton  v.  United  States,  281 
U.S.,  276,  281, 


*  *  *  >> 


Bugg  V.  United  States,  140  F.  2d,  848,  Cert,  den., 
323  U.S.  673. 

Appellant  further  asserts  his  right  to  the  death 
penalty  under  the  statute,  which  he  states  was  impos- 
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sible  where  there  was  no  jury  allowed  the  defendant. 
(Appellant's  Brief,  page  9). 

Aside  from  the  matter  of  waiver,  the  issue  is  aca- 
demic, moot  and  without  merit. 

The  appellant  knowingly  and  voluntarily  pleaded 
guilty  to  an  offense  which  he  now  claims  he  did  not 
commit.  It  is  the  appellee's  contention  that  any  ques- 
tion of  appellant's  guilt  or  innocence,  including  the 
matter  of  interstate  transportation,  is  foreclosed  by 
the  judgment  and  conviction. 

U.  S.  ex  rel  Simkoff  v.  Mulligan,  U.  S.  Marshal, 
67F.  2d,  321; 

Blair  v.  White,  Warden,  24  F.  2d,  323 ; 

Levin  V.  U.S.,  5  F.  2d,  598; 

Brady  v.  U.  S.,  24  F.  2d,  399. 

In  addition,  this  court  has  already  'determined 
that  the  indictment  to  which  appellant  pleaded  guilty 
charged  a  federal  offense  of  kidnapping. 

Waley  v.  U.  S.,  178  F.  2d,  311,  312. 

Each  of  the  cases  cited  by  appellant  on  page  10 
of  his  brief  has  to  do  with  the  necessity  of  corrobora- 
tive proof  in  support  of  extrajudicial  confession  in- 
troduced in  evidence.  Appellant  fails  to  distinguish 
between  the  use  of  such  confessions  and  the  voluntary 
plea  of  guilty  entered  in  his  case. 
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The  appellant  would  proceed  upon  the  theory  that 
Section  2255  of  Title  28,  U.S.C.A.,  was  enacted  to 
afford  him  the  opportunity  to  raise  any  nature  of 
question  directed  to  errors  in  his  trial.  It  was  neither 
intended  to  encompass  all  such  issues,  nor  to  impinge 
upon  prisoners'  rights  of  collateral  attack  upon  their 
convictions. 

"On  the  contrary,  the  sole  purpose  was  to  minimize 
the   difficulties   encountered    in   habeas   corpus 
hearings  by  affording  the  same  rights  in  another 
and  more  convenient  forum."  (Italics  ours). 
United  States  v.  Hayman,  supra. 

The  courts  have  stated  its  purpose  more  in  de- 
tail as  follows: 

"This  section  relating  to  motion  to  vacate,  set  aside 
or  correct  sentence  does  not  give  a  prisoner  the 
right  to  obtain  a  review,  first  by  the  court  im- 
posing*the  sentence  and  then  on  appeal  from  de- 
nial of  motion  to  vacate,  of  errors  of  fact  or  law 
that  must  be  raised  by  timely  appeal,  and  purpose 
of  this  section  was  not  to  confer  a  broader  right 
of  attack  on  judgment  and  sentence  than  might 
theretofore  have  been  made  by  habeas  corpus,  but 
was  rather  to  provide  that  attack  which  thereto- 
fore might  have  been  made  in  some  other  court 
though  resort  to  habeas  corpus  must  now  be 
made  by  motion  in  sentencing  .court,  unless  it  shall 
appear  that  remedy  by  motion  is  inadequate  or  in- 
effective to  test  legality  of  prisoner's  detention." 

Barnes  v.  Hunter,  188  F.  2d,  86,  Cert,  den.,  342 
U.S.  920. 
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See,  to  the  same  effect,  following  cases 
Masiv.  U.  S.,  223  F.  2d,  132; 
Osborne  v.  Looney,  221  F.  2d,  254; 
Butler  V.  Looney,  219  F.  2d,  146; 
Smith  V.  U.  S.,  205  F.  2d,  768; 
Kahl V.  U.S.,  204  F.  2d,  86i; 
Mills  V.  Hunter,  204  F.  2d,  468; 
Kreuter  v.  U.  S.,  201  F.  2d,  33; 
Clough  V.  Hunter,  191  F.  2d,  516; 
Crowv.  U.S.,  186  F.  2d,  704; 
Hastings  v.  U.  S.,  184  F.  2d,  939; 
U.  S.  V.  Gallagher,  183  F.  2d,  342 ; 
Davilman  v.  U.  S.,  180  F.  2d,  284; 
U.  S.  V.  Newman,  126  F.  Supp.,  94; 

Also, 

Jones  V.  Squier,  195  F.  2d,  179,  and 
Winhoven  v.  Swope,  195  F.  2d,  181. 


14 

CONCLUSION 

For  the  foregoing  reasons,  the  order  of  the  dis- 
trict court  denying  defendant's  motion  to  set  aside  the 
conviction,  judgment,  sentence,  and  commitment,  was 
correct  and  should  be  affirmed. 

Respectfully  submitted, 

CHARLES  P.  MORIARTY 

United  States  Attorney 

GUY  A.  B.  DOVELL 

Assistant  United  States  Attorney 

Attorneys  for  Appellee 
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United  States  of  America,  et  al.  3 

In  the  United  States  District  Court  in  and  for  the 
Southern  District  of  California,  Central  Division 

No.  17721-WM 

CHAELES  W.  HOFFRITZ, 

Plainti:^, 

vs. 

UNITED  STATES  OF  AMERICA,  LAUGHLIN 
E.  WATERS,  United  States  Attorney,  and  IR- 
WIN R.  WEISS, 

Defendants. 

COMPLAINT  FOR  TEMPORARY  RESTRAIN- 
ING ORDER  AND  INJUNCTION— SUP- 
PRESSION OF  EVIDENCE,  AND  DE- 
MAND FOR  JURY  TRIAL 

To  the  Honorable  Judge  of  the  United  States  Dis- 
trict Court,  for  the  Southern  District  of  Cali- 
fornia, Central  Division: 

The  Complaint  of  Charles  W.  Hoffritz  against 
the  United  States  of  America,  Laughlin  E.  Waters, 
United  States  Attorney,  and  Irwin  R.  Weiss,  and 
for  cause  of  action  for  suppression  of  evidence,  re- 
straining order,  and  injunction,  alleges: 

I. 

That  the  plainti:ff  now  is  and  during  all  times 
herein  mentioned  was  a  resident  of  the  County  of 
Los  Angeles,  State  of  California,  and  residing 
within  the  jurisdiction  of  the  above-entitled  court. 

II. 

That  the  defendant  Laughlin  E.  Waters  now  is 
and  during  all  times  herein  mentioned  was  the  duly 
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constituted  United  States  Attorney  for  the  South- 
ern District  of  California,  Central  Division.  [2] 

III. 
That  the  defendant  Irwin  R.  Weiss,  at  all  times 
herein  mentioned  was  and  is  a  special  agent  em- 
ployed by  the  United  States  Treasury  Department, 
Internal  Revenue  Service. 

IV. 

That  this  is  a  civil  action  arising  under  the  Con- 
stitution of  the  United  States  for  the  suppression 
of  evidence  and  return  of  all  books,  papers,  docu- 
ments, and  records,  obtained  by  and  through  de- 
fendant Irwin  R.  Weiss,  of  the  United  States  Treas- 
ury Department,  Internal  Revenue  Service,  which 
evidence  the  plaintiff  alleges  was  obtained  from 
him  by  fraud,  deceit,  trickery,  and  device,  being,  as 
hereinafter  set  forth,  an  illegal  search  and  seizure, 
in  violation  of  the  plaintiff's  constitutional  rights 
under  the  Fourth  and  Fifth  Amendments  of  the 
Constitution  of  the  United  States,  and  the  Court 
has  jurisdiction  of  the  parties  and  the  subject  mat- 
ter under  and  by  virtue  of  Sections  1331-1358,  Ti- 
tle 28,  U.S.C. 

V. 

That  the  defendant  Irwin  R.  Weiss  knew  prior  to 
the  time  that  he  obtained  permission  from  the  plain- 
tiff to  inspect  his  books  and  records  that  the  pur- 
pose of  his  investigation  was  to  obtain  evidence  for 
a  contemplated  criminal  proceedings.  The  defend- 
ant Irwin  R.  Weiss  fraudulently  and  deceitfully. 


•Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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with  intent  to  deceive,  and  mislead  plaintiff  for  the 
imrpose  of  obtaining  the  plaintiff's  consent  to  in- 
spect his  books  and  records  for  the  years  com- 
mencing 1947,  represented  to  the  plaintiff,  prior  to 
obtaining  his  permission  to  inspect  the  books  and 
records,  that  the  defendant  Irwin  R.  Weiss  desired 
to  recheck  the  plaintiff's  individual  books  and  rec- 
ords for  the  years  1947  and  1948,  which  had  been 
previously  audited  by  another  revenue  agent  who 
made  changes  in  the  computation  by  capitalizing 
the  cost  of  the  trade  name  which  had  been  expended, 
allocating  a  part  of  the  building  account  to  the 
value  of  the  land,  no  previous  land  [3]  allocation 
having  been  made,  and  disallowing  certain  improve- 
ments on  a  building  which  had  been  expended  in- 
stead of  capitalizing,  all  of  which  were  civil  adjust- 
ments, and  upon  which  the  plaintiff  had  i3aid  the 
tax,  and  no  civil  fraud  penalties  had  been  assessed, 
the  deficiency  in  1947  being  $10.01,  and  for  the  year 
1948,  $2,916.73,  plus  interest  of  $563.28,  or  a  total 
of  $3,480.01,  all  of  which  had  been  paid  on  July  10, 
1950.  That  the  said  representations  were  false  and 
were  then  and  there  known  by  the  defendant  Irwin 
R.  Weiss  to  be  false.  That  in  truth  and  fact  the 
defendant  Irwin  R.  Weiss  knew  that  if  he  advised 
the  plaintiff  that  it  was  his  purpose  to  obtain  the 
plaintiff's  books  and  records  for  a  contemplated 
criminal  proceedings,  that  the  plaintiff  would  not 
give  his  consent  to  an  inspection  of  his  individual 
books  and  records.  That  the  plaintiff  believed  and 
relied  upon  the  said  representations,  and  was  there- 
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by  induced  to  waive  his  constitutional  rights,  hav- 
ing no  knowledgeable  choice  between  relying  upon 
his  constitutional  rights  and  waiving  them,  and 
granted  the  defendant  Irwin  R.  Weiss  permission 
to  inspect  his  books  and  records  for  the  purpose  of 
rechecking  them  only.  That  thereafter  the  said 
Irwin  R.  Weiss  made  a  transcript  of  the  books  and 
records,  checks,  receipts,  invoices,  for  the  years 
1947  to  1951,  inclusive.  That  at  no  time  did  the  de- 
fendant Irwin  R.  Weiss  inform  or  advise  the  plain- 
tiff of  his  true  purjiose,  nor  did  he  advise  him  of 
his  constitutional  rights.  Plaintiff  further  alleges 
that  if  the  defendant  Irwin  R.  Weiss  had  advised 
him  of  his  constitutional  rights  and  the  true  pur- 
pose of  the  intended  investigation,  the  plaintiff 
would  not  have  granted  the  defendant  Irwin  R. 
Weiss  permission  to  inspect  his  books  and  records 
and  make  copies  thereof. 

VI. 

That  the  plaintiff  is  informed  and  believes  that 
defendant  Laughlin  E.  Waters  intends  to  present 
some  or  all  of  the  evidence  which  was  illegally 
seized  from  the  plaintiff  in  violation  of  his  [4]  con- 
stitutional rights  through  defendant  Irwin  R.  Weiss, 
to  the  United  States  Grand  Jury  for  the  current 
term,  for  the  purpose  of  obtaining  an  indictment 
or  complaint  before  the  Commissioner  of  this  Court 
against  the  plaintiff  charging  him  with  income  tax 
evasion  in  violation  of  Section  145(b)  of  Title  26, 
U.S.C.  and  Excise  Tax  Section  2400  of  Title  26, 
U.S.C,  and  Excise  Tax  Section  2400  of  Title  26, 
tation. 
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VII. 

That  by  reason  of  said  alleged  illegal  search  and 
seizure  in  violation  of  plaintiff's  constitutional 
rights  under  the  Fourth  and  Fifth  Amendments 
under  the  Constitution  of  the  United  States,  the 
United  States  of  America,  by  and  through  its 
agents  Laughlin  E.  Waters  and  Irwin  R.  Weiss, 
should  be  required  to  return  to  the  plaintiff  all 
transcripts  of  books,  papers,  documents,  records 
and  information  obtained  therefrom,  and  that  the 
defendants  United  States  of  America,  United  States 
Attorney  Laughlin  E.  Waters,  Irwin  R.  Weiss,  their 
servants,  agents,  employees,  and  assistants,  be  re- 
strained from  bringing  before  the  United  States 
Grand  Jury  or  in  any  criminal  proceedings  before 
the  Commissioner  of  this  Court,  such  illegally  ob- 
tained evidence,  or  information  obtained  therefrom. 

VIII. 

That  irreparable  injury  and  hardship  will  be 
caused  to  the  plaintiff  if  the  United  States  Grand 
Jury  were  to  indict  him  upon  the  illegally  seized 
evidence  which  was  obtained  in  the  manner  de- 
scribed herein,  or  if  a  complaint  were  issued  by  the 
Commissioner  of  this  Court. 

Wherefore,  plaintiff  prays: 

1.  That  the  defendants,  their  agents,  servants, 
and  attorneys,  and  all  persons  in  active  participa- 
tion with  them,  be  perpetually  enjoined  from  pre- 
senting any  and  all  of  the  evidence  illegally  obtained 
from  the  plaintiff,  and  all  information  obtained 
therefrom,  to  the  United  States  Grand  Jury,  and 
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in  any  criminal  proceeding  [5]  whatsoever,  and 
that  pending  a  final  determination  of  the  cause,  a 
preliminary  injunction  issue  restraining  said  de- 
fendants from  each  of  said  acts. 

2.  That  this  Court  issue  a  temporary  restraining 
order  restraining  the  defendants  and  each  of  them, 
their  agents,  servants,  and  attorneys,  and  each  of 
them,  until  the  hearing  upon  said  order  from  doing 
any  of  the  acts  mentioned  in  Paragraph  1  of  this 
prayer  for  relief,  and  that  this  Court  issue  its 
preliminary  injunction  restraining  the  defendants 
herein  named,  and  each  of  them,  from  doing  any  of 
the  said  acts  until  the  entry  of  the  Court's  final 
judgment  herein. 

3.  Suppress  all  evidence  obtained  as  a  result  of 
the  illegal  means  used  to  obtain  the  books  and 
records  of  the  plaintiff,  and  order  the  retui'n  of  all 
transcripts  and  copies  of  records,  books,  invoices, 
checks,  and  other  physical  records  and  objects  to 
the  plaintiff  or  such  other  persons  as  may  be  law- 
fully entitled  thereto. 

4.  For  such  other  and  further  relief  as  to  the 
Court  may  seem  just. 

/s/  BERNARD  B.  LAVEN, 

Attorney  for  Plaintiff. 

A  juiy  trial  is  demanded  by  plaintiff  on  all  is- 
sues. 

/s/  BERNARD  B.  LAVEN, 
Attorney  for  Plaintiff. 

Duly  verified. 

[Endorsed] :     Filed  January  4,  1955.  [6] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  PRELIMINARY  AND 
.  TEMPORARY   INJUNCTION 

Plaintiff  moves  the  Court  to  grant  a  temporary 
and  preliminary  injunction  against  the  defendant 
United  States  of  America,  its  agents,  servants,  and 
attorneys,  and  all  persons  in  active  participation 
with  them,  pending  a  final  determination  of  this 
action,  and  until  further  order  of  Court,  restraining 
them  from  presenting  to  the  United  States  Grand 
Jury  or  to  the  Commissioner  of  this  Court  or  in 
any  criminal  proceedings,  any  and  all  of  the  infor- 
mation obtained  from  the  individual  books,  records, 
and  documents  obtained  by  the  defendant  Irwin  R. 
Weiss  from  the  plaintiff  by  reason  of  the  said  illegal 
search  and  seizure.  That  unless  restrained  by  this 
Court,  defendants  will  commit  the  acts  referred  to, 
which  will  result  in  irreparable  injury  to  the  plain- 
tiff, as  more  fully  appears  from  the  Affidavit  of 
Charles  W.  Hoffritz  and  the  Complaint  on  file 
herein,  and  by  this  reference  made  a  part  hereof. 

Dated:  January  4,  1955. 

/s/  BERNARD  B.  LAVEN, 

Attorney  for  Plaintiff. 

[Endorsed] :    Filed  January  4,  1955.  [8] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  FOR 
TEMPORARY  AND  PRELIMINARY  IN- 
JUNCTION 

State  of  California, 
County  of  Los  Angeles — ss. 

Charles  W.  Hoffritz,  being  first  duly  sworn,  de- 
jx>Bes  and  says: 

That  he  is  the  plaintiff  in  the  above-entitled  ac- 
tion. That  this  is  an  action  for  a  temporary  re- 
straining order,  injunction  and  suppression  of 
evidence  for  the  reason  that  the  defendant  Irwin 
R.  Weiss,  Special  Agent  of  the  United  States  Treas- 
ury Depai-tment,  Internal  Revenue  Ser^^ice,  obtained 
from  the  affiant  by  fraud,  deceit,  trickery,  and  de- 
'viee  an  inspection  of  his  individual  books  and  rec- 
ords. That  affiant  is  informed  that  the  defendant 
Irwin  R.  Weiss  knew  that  if  he  advised  the  affiant 
that  it  was  his  purpose  to  obtain  an  inspection  of 
affiant's  books  and  records  in  connection  with  a 
contemplated  criminal  proceedings,  that  the  affiant 
would  not  give  his  consent  to  said  inspection.  That 
affiant  is  informed  that  [9]  at  said  time  the  defend- 
ant Irwin  R.  Weiss  intended  to  make  an  investiga- 
tion for  the  purpose  of  obtaining  evidence  for  a 
contemplated  criminal  proceedings,  which  informa- 
tion had  been  furnished  to  him  by  one  Dorothy 
Varble.  an  informer  and  an  employee  bookkeeper 
of  the  affiant.  That  in  order  to  obtain  the  affiant's 
consent,   defendant   Irwin   R.   Weiss   fraudulentlv 
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;ui<l  (Icccil  I'lilly  i-cprcsciilcd  (o  I  lie  ;il"li;iiil  lliaj  llio 
|)lli'|)(>S('  of  i  lie  iiis|MM'l  ion  \\;is  to  rccliccl^  I  lie  .•i('li;iiil  's 
iii(li\i(hi.-il  l)<M>ks  niid  records  lor  1!)I7  :\\u\  1!)|S, 
"wliicli  li;id  Im'cii  |n-('\ioiisly  .•iiidilcd  h\  lirxcmic 
A^'<'iil  h\ti'i'<'sl  ('.-ilkiiis.  'rii;il  nl'li.-iiil  \\;is  nw.-i  re  of 
llic  r.'ici  Jli.MJ  llic  |»n'vioiis  .-UKlii  did  iiol  disrlosc  .■my 
rri.'ilicrs  of  civil  or  criiiiiii.-d  I'lniid,  ImiI  were  merely 
civil  .•idjlislirienls,  .iiid  for  Hie  ye.ir  I!)I7  (lie  <le~ 
licieiicy  niiKHinled  lo  only  $10.01,  ;ind  I'oi-  llie  ye.ic 
1!)IS  ninonnled  io  $'J,!)1(;.7:;  plus  infercst,  all  oi" 
v\lncli   had    been    paid   on   ^luly    10,    l})r)0. 

'V\\v  represetdal  ions  nia<le  l)y  I  lie  del'endanl,  Ir- 
win l\.  Weiss  vvMMc  false,  and  vv<'re  flien  and  lliei(> 
known  l>y  liini  l(»  l>e  lalse,  and  llial  alliaiil  i<'lied 
npoii  IIm'  I'epreseiilal  ions  and  \v;is  llieiM'hy  induced 
lo  conseiil  jo  llie  inspeclicui,  lia\'in^"  no  knovvl<'d;';e- 
al)l<'  clH>ice  helween  i-elyini'  upon  his  coiisl  il  ill  ioiial 
fields  and    waivini;   llieni. 

1'hal  llie  ar(i;inj  is  inrornied  and  helieves  lli.-il 
Ihe  (hd'eiidaiil  llnijcil  Slales  Aljorney  haiis'hlin  hi. 
Walers  will  pfcseiil  Jhi-oiudi  llie  <leleiidanl  liwiii 
\l.  Weiss  llie  inroiinalion  and  Iranscr-ipls  (d"  (he 
f)ooks  and  i<'coi(ls  ohlaiiM'd  hy  him  In  (he  Ihiilcd 
Slales  (h'an<l  diiry,  l)(d"oi(^  Ihe  I'Jlli  day  <d' .laniiat-y, 
l!)r)r),  as  well  ;is  inl'oiinal  ion  oldained  (,liei(d'i-oin, 
lor  (he  purpose  of  ohlainiii!',  an  iiidicdneni  a!';.'iinsl 
Ihe  ;d"li;in(,  <»r  a  complain!  Irom  (he  < 'omniissioner 
(d'  (his  (!our(,  in  violalion  of  Sec(ioii  lir>(|))  of 
'Pille  L'(;,  n.S.(!.,  and  rixcise  T.ix  Se<-(ion  'J  100  .d" 
Tille  20,  n.S.('.,  unless  (his  ('oiirl  will  reslrain  such 
pres('Mla(  ion     of     evidence.      Thai      iiiil<';;s,,     pendiii!', 
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hearing  on  an  Order  to  Show  Cause  why  a  Pre- 
liminary Injunction  should  not  be  issued,  a  tempo- 
rary restraining  order  is  granted  by  this  Court,  the 
affiant  will  be  indicted  or  a  complaint  will  be  issued 
against  him  [10]  before  the  hearing  upon  the  Pre- 
liminary Injunction  can  be  had,  and  defendants 
will  have  committed  the  action  sought  to  be  re- 
strained. 

That  affiant  hereby  refers  to  the  Complaint  herein, 
and  makes  the  same  a  part  hereof  by  reference  as 
though  fully  set  forth. 

Wherefore,  affiant  prays  that  this  Court  issue  a 
temporary  injunction,  restraining  each  of  the  de- 
fendants herein  named,  their  attorneys,  agents, 
servants,  and  employees  from  doing  any  of  the  acts 
hereinabove  set  forth,  until  a  hearing  upon  an  Order 
to  Show  Cause  why  a  Temporary  Eestraining  Or- 
der should  not  be  issued  can  be  had. 

/s/  CHAELES  W.  HOFFRITZ. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  January,  1955. 

[Seal]        /s/  BERNARD  B.  LAVEN, 
Notary  Public  in  and  for  the   Said  County  and 

State. 

[Endorsed] :    Filed  January  4,  1955.  [11] 
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In  the  United  States  District  Court  in  and  for  the 
Southern  District  of  California,  Central  Division 

No.  17721— WM 

CHARLES  W.  HOFFRITZ, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA,  LAUGHLIN 
E.  WATERS,  United  States  Attorney,  and  IR- 
WIN R.  WEISS, 

Defendants. 

ORDER  TO  SHOW  CAUSE  AND  TEMPORARY 
RESTRAINING  ORDER 

Upon  motion  of  the  plaintiff  and  upon  reading- 
and  filing  the  verified  complaint  of  plaintiff  in  this 
action,  and  the  Affidavit  of  the  plaintiff,  and  good 
cause  appearing  therefor, 

It  is  Hereby  Ordered  that  the  defendant  United 
States  of  America,  by  and  through  its  agents, 
Laughlin  E.  Waters,  United  States  Attorney,  and 
Irwin  R.  A¥eiss,  Special  Agent  of  the  Treasury  De- 
partment, Internal  Revenue  Service,  be  and  appear 
before  this  Honorable  Court  on  the  10th  day  of 
January,  1955,  at  the  hour  of  10  o'clock  a.m.,  then 
and  there  to  show  cause,  if  any  they  have,  why 
they  and  their  agents,  servants,  employees,  and 
attorneys  should  not  be  enjoined  and  restrained 
during  the  pendency  [19]  of  this  action  or  until 
further  order  of  Court  from  presenting  any  and 
all   information   and   evidence   obtained   from   the 
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books,  records,  papers,  and  documents  belonging  to 
the  plaintiff,  and  all  transcripts  of  books,  papers, 
documents  and  records  obtained  from  the  plaintiff 
by  reason  of  the  alleged  illegal  search  and  seizure, 
to  the  United  States  Grand  Jury,  or  to  the  Com- 
missioner of  this  Court,  or  in  any  criminal  pro- 
ceeding. 

It  Is  Further  Ordered  that  a  copy  of  the  Com- 
plaint, the  Affidavit  of  Charles  W.  Hoffritz,  to- 
gether with  Points  and  Authorities,  l)e  served  on 
the  defendant  Laughlin  E.  Waters,  United  States 
Attorney,  and  defendant  Irwin  R.  Weiss,  Special 
Agent  of  the  Treasury  Department,  Internal  Rev- 
enue Service,  not  later  than  the  5th  day  of  January, 
1955. 

Dated:  January  4,  1955. 

/s/  WM.  C.  MATHES, 

Judge  of  the  United  States 
District  Court. 

[Endorsed] :     Filed  January  4,  1955.  [20] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  OPPOSITION  TO  MOTION 
FOR  INJUNCTION  AND/OR  MOTION  TO 
SUPPRESS  EVIDENCE 

United  States  District  Court, 
Southern  District  of  California — ss. 

Irwin  R.  Weiss,  being  first  duly  sworn,  deposes 
and  says: 
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(1)  That  I  am  employed  as  a  special  agent  of 
the  Intelligence  Division,  Internal  Revenue  Service, 
417  South  Hill  Street,  Los  Angeles,  California ;  that 
I  have  been  employed  in  this  capacity  since  Feb- 
ruary 1,  1946; 

(2)  That  I  was  assigned  on  April  7,  1953,  to 
conduct  a  preliminary  investigation  of  the  income 
tax  liability  of  Charles  W.  Hoffritz,  d.b.a.  Glo-Dial 
Clock  Company,  922  West  23rd  Street,  Los  Angeles, 
California ; 

(3)  That  pursuant  to  such  assignment  I  pre- 
sented myself  at  the  office  of  the  Glo-Dial  Clock 
Company  on  April  14,  1953,  at  [21]  approximately 
9:00  a.m.;  that  I  asked  for  Mr.  Hoffritz  and  was 
told  by  Mrs.  Dorothy  Varble  that  he  (Mr.  Hoff- 
ritz) had  not  arrived  at  the  office,  but  should  arrive 
shortly;  that  I  showed  Mrs.  Varble  my  credentials 
and  stated  that  I  was  assigned  to  conduct  an  in- 
vestigation of  Mr.  Hoffritz 's  income  tax  returns, 
and  that  I  would  await  the  arrival  of  Mr.  Hoff- 
ritz; 

(4)  That  Mrs.  Varble  offered  to  call  Mr.  Hoff- 
ritz at  his  (Mr.  Hoffritz 's)  home  on  the  possibility 
that  he  was  still  there,  which  was  done ;  that  I  told 
Mr.  Hoffritz  (over  the  telephone)  that  I  was  as- 
signed to  conduct  an  investigation  of  his  income 
tax  liabilities;  that  Mr.  Hoffritz  informed  me  that 
I  could  have  all  of  his  books  and  records  for  exami- 
nation and  to  inform  his  bookkeeper,  Mrs.  Varble, 
of  this;  I,  however,  requested  Mr.  Hoffritz  to  per- 
sonally make  known  his  desires  in  this  connection. 
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After  I  had  so  requested  Mr.  Hoffritz,  I  again 
turned  the  telephone  over  to  Mrs.  Varble  and  asked 
her  if  she  would  take  a  message  from  Mr.  Hoffritz. 

(5)  Mrs.  Varble  then  showed  me  to  a  small  of- 
fice and  handed  me  two  binders  which  appeared 
to  contain  general  ledger  sheets  and  journals.  I 
started  to  examine  these  records  and  was  doing  so 
when  a  man  who  I  had  later  identified  to  me  as 
Charles  AV.  Hoffritz  arrived.  Mr.  Hoffritz  arrived 
at  about  10:30  or  11:00  o'clock  of  that  same  morn- 
ing. Mr.  Hoffritz  saw  that  I  was  working  at  the 
records  Mrs.  Varble  had  previously  given  to  me 
and  I  told  Mr.  Hoffritz  that  I  was  from  the  Bu- 
reau of  Internal  Eevenue  and  was  conducting  an 
iuvestigation  of  his  income  tax  liabilities  for  the 
years  1918  through  1951.  I  also  showed  to  Mr.  Hoff- 
ritz my  credentials  which  is  a  leather  bound  identi- 
fication case  showing  that  I  was  a  Special  Agent  of 
the  Treasury  Department  of  the  Internal  Revenue 
and  which  contained  my  picture  and  my  signature.  I 
still  have  this  case  and  it  is  substantially  the  same 
excejiting  the  portion  referring  to  me  as  a  ''Special 
Agent"  has  been  brought  to  date,  but  in  all  [22] 
other  respects  it  clearly  indicated  what  my  capacity 
then  was  and  now  is.  Mr.  Hoffritz  took  these 
credentials  in  his  hand  and  appeared  to  examine 
them ; 

(6)  At  no  time  did  Mr.  Hoffritz  state  that  he 
had  any  objections  to  me  examining  any  of  his 
books  and  records,  in  fact,  during  the  course  of  the 
two   or  three  weeks  that  I  worked  in   examining 
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records  at  his  place  of  business  he,  Mr.  Hoffritz, 
frequently  would  talk  to  me.  He  was  very  friendly 
and  told  me  that  if  there  were  any  records  that  I 
wanted  to  look  at  for  me  to  just  ask  and  he  would 
try  to  produce  them.  In  this  connection,  Mr.  Iloff- 
ritz  asked  Mrs.  Varble  to  turn  over  to  me  his  per- 
sonal stock  record  ledger  and  Mrs.  Varble  did  turn 
this  over  to  me  and  I  used  it  in  my  examination. 
Mr.  Hoffritz  also  instructed  Mrs.  Varble  to  get 
from  the  safe  that  she  maintained,  his  personal 
bank  records,  such  as  his  duplicate  deposit  slips, 
bank  statements,  and  cancelled  checks  and  these,  in 
the  i^resence  of  Mr.  Hoffritz,  were  also  turned  over 
to  me  and  I  examined  them; 

(7)  The  course  of  my  examination  of  Mr.  Hoff- 
ritz's  records  was  primarily  that  of  any  accountant. 
I  made  transcripts  from  his  records; 

(8)  In  the  course  of  the  days  that  I  was  at  Mr. 
Hoffritz's  place  of  business  he  asked  me  whether 
my  audit  would  cover  the  year  1952  and  I  told  him 
"No"  because  I  had  not  as  yet  been  able  to  get  the 
original  of  his  return  for  that  year  from  the  Bureau 
as  it  was  being  processed.  After  which  Mr.  Hoffritz 
said  he  had  his  copy  and  inquired  if  I  couldn't 
work  from  it.  I  told  him  that  would  be  satisfactory 
and  Mr.  Hoffritz  then  asked  Mrs.  Varble  to  get  his 
copy  of  his  return  for  the  year  1952  and  make  me  a 
copy,  which  Mrs.  Varble  did  and  she  supplied  me 
with  the  copy  which  I  still  retain  in  the  investi- 
gative file; 
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(9)  That  during  the  audit,  I  requested  certain 
records  [23]  applicable  to  the  years  prior  to  1948 
of  Mr.  Hoffritz;  Mr.  Hoffritz  inquired  of  the  rea- 
son for  this  request,  in  that  he  claimed  that  Internal 
Revenue  Agent  Forrest  Calkins  had  checked  him  for 
these  years;  that  I  told  him  that  if  he  had  any  ob- 
jection, the  request  ^Yould  be  withdrawn;  Mr.  Hoff- 
ritz  then  stated  that  he  had  no  intention  to  withhold 
any  records  and  these  records  were  also  made  avail- 
able by  Mr.  Hoffritz; 

(10)  That  during  the  investigation  of  the  case 
at  the  office  of  the  Glo-Dial  Clock  Company,  which 
took  place  almost  daily  between  April  14,  1953,  and 
May  1,  1953,  Mr.  Hoffritz  made  several  visits  daily 
into  the  office  assigned  to  me  and  voluntarily  dis- 
cussed various  topics,  such  as  prior  audits  by  the 
Internal  Eevenue  Service,  his  family,  and  life  his- 
tory; and  that,  in  addition  he  (Mr.  Hoffritz)  ex- 
pressed satisfaction  that  this  investigation  ajopeared 
to  be  so  thorough  and  was  being  brought  up  to 
date; 

(11)  That  at  no  time  did  your  affiant  attempt 
to,  or  in  fact,  deceive  or  misrepresent  to  Mr.  Hoff- 
ritz  his  capacity  as  a  Special  Agent  of  the  Bureau 
of  Internal  Eevenue,  but  in  fact  did  fully  inform 
Mr.  Hoffritz  on  several  occasions  that  your  affiant 
was  directed  to  investigate  Mr.  Hoffritz's  tax  obli- 
gations for  the  period  commencing  with  the  year 
1948  through  1951,  and  your  affiant  fully  believes 
that  Mr.  Hoffritz  was  willing  to  and  most  volun- 
tarilv  turned  over  to  your  affiant  for  inspection  all 
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the  books  and  records  that  your  affiant  reviewed 
and  inspected  during  the  course  of  his  stay  in  Mr. 
Hoffritz's  office  and  place  of  business; 

(12)  That  your  affiant  endeavored  to  reconcile 
the  business  records  of  Mr.  Hoffritz's  business  with 
the  returns  that  Mr.  Hoffritz  had  filed  for  the  years 
1948  through  1952,  and  found  that  Mr.  Hoffritz 's 
records  did  substantially  coincide  and  could  be 
reconciled  with  such  returns.  That  by  further  and 
additional  investigation  conducted  by  your  affiant 
outside  of  the  books  and  records  made  available 
by  Mr.  Hoffritz,  it  was  ascertained  that  consid- 
erable [24]  additional  income  of  a  taxable  nature 
was  received  and  earned  by  Mr.  Hoffritz  for  the 
taxable  years  1948  through  1952  which  was  not  re- 
ported nor  reflected  in  the  returns,  the  subject  of 
this  investigation,  and  upon  which  no  tax  had  been 
paid  up  to  and  including  the  date  of  the  investiga- 
tion of  April  14,  1953 ; 

(13)  That  your  affiant  now^  directs  his  attention 
to  page  2,  line  10,  of  the  Affidavit  of  Charles  W. 
Hoffritz  pertaining  to  the  statement  of  a  previous 
audit  for  the  years  1947  and  1948.  At  the  time  I 
was  conducting  my  investigation  I  was  not  assigned 
to  concern  myself  with  such  alleged  audit.  How- 
ever, since  examining  Mr.  Hoffritz 's  Affidavit  I 
have  caused  to  be  checked,  and  did  in  fact  check 
the  Los  Angeles  records  of  the  Internal  Revenue 
Bureau  and  found  that  such  records  reflect  the 
following:  That  a  prior  audit  was  conducted  by 
Internal  Revenue  Agent  Forrest   Calkins  for  the 
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years  1945  through  1947,  that  the  results  of  this 
audit  showed  additional  taxes  plus  interest  due 
from  Mr.  Hoffritz  for  those  years  as  follows: 

1945  Additional  taxes  and  interest,  .total  $     97.14 

1946  Additional  taxes  and  interest .  . .  total     3480.01 

1947  Charles  W.  Hoffritz  additional 

taxes  and  interest total        29.82 

1947  Mrs.  Doe  Hoferitz  additional 

taxes  and  interest total        11.54 

(14)  That  all  payments  on  the  above  additional 
assessments  were  made  to  the  Collector  of  Internal 
Revenue,  according  to  the  records,  for  all  such  years 
on  July  11,  1950,  with  the  exception  of  Mrs.  Doe  E. 
Hoffritz's  liability  for  1947,  which  was  paid  on 
September  25,  1950; 

(15)  That  shortly  after  I  had  commenced  work- 
ing on  the  books  and  records  provided  to  me  by 
Mr.  Hoffritz,  namely,  mthin  a  few  days  after  April 
14,  1953,  a  gentleman  w^as  introduced  to  me  by  Mr. 
Ho&itz,  by  the  name  of  Ward  A.  Faora.  Mr.  Hoff- 
ritz  stated  that  [25]  this  man  was  a  C.P.A.  who 
was  employed  by  him  in  the  capacity  of  an  outside 
auditor  and  in  substance  told  Mr.  Faora  that  I 
was  from  the  Bureau  of  Internal  Revenue  checking 
on  his  income  tax  returns  and  records,  during 
which  time  I  had  Mr.  Hoffritz's  books  and  personal 
business  records  laid  out  on  the  table  in  the  office 
which  had  been  assigned  for  me  to  work  in,  and 
this  gentleman,  Mr.  Faora,  stated  that  he  had  pre- 
pared several  of  Mr.  Hoffritz's  income  tax  returns. 
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Mr.  Hoffritz  told  me  that  if  I  needed  any  help  that 
I  could  call  upon  Mr.  Faora  to  help  me  in  my  work ; 

(16)  That  at  no  time  did  affiant  state  to  Mr. 
Hoffritz  that  the  purpose  of  the  inspection  was  to 
recheck  Mr.  Hoffritz's  individual  books  and  records 
for  1947  and  1948,  but  did  at  all  times  state  that 
the  purpose  of  affiant's  investigation  pertained  to 
Mr.  Hoffritz's  income  tax  liabilities  for  the  years 
1948  through  the  year  1951,  which  was  later  supple- 
mented to  include  the  year  1952,  upon  the  request 
of  Mr.  Hoffritz. 

/s/  IRWIN  R.  WEISS. 

Subscribed  and  Sworn  to  before  me  this  12th  day 
of  January,  1955. 

EDMUND  L.  SMITH, 

Clerk,  United  States  District 
Court. 

By  /s/  MAXINE  LEWIS, 
Deputy. 

[Endorsed] :     Filed  January  13,  1955.  [26] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  OPPOSITION  TO  MOTION 
FOR  INJUNCTION  AND/OR  MOTION  TO 
SUPPRESS  EVIDENCE 

United  States  District  Court, 
Southern  District  of  California — ss. 

Mrs.  Dorothy  Varble  being  first  duly  sworn,  de- 
poses and  says: 

(1)  That  she  was  heretofore  employed  by 
Charles  W.  Hoffritz,  at  his  place  of  business  known 
as  Glo-Dial  Clock  Company,  922  West  23rd  Street, 
Los  Angeles,  California,  as  the  full  charge  book- 
keeper of  the  said  Mr.  Hoffritz 's  business  for  a 
period  of  approximately  five  years  prior  to  her 
resignation,  during  the  month  of  July,  1953. 

(2)  That  during  the  course  of  her  emplo^anent 
and  commencing  from  about  the  beginning  of  same, 
she  was  told  by  Charles  W.  Hoffritz,  hereinafter 
referred  to  as  Mr.  Hoft'ritz,  to  fully  cooperate  and 
make  available  all  of  his  records  to  any  authorized 
Government  official,  [27]  namely,  as  to  representa- 
tives of  the  State,  with  reference  to  sales  tax,  and 
as  to  representatives  of  the  City,  with  reference  to 
sales  tax,  when  such  tax  became  effective,  and  with 
any  representative  of  the  Federal  Government  who 
sought  to  view  his  records  respecting  any  excise  tax 
that  might  be  due,  and  as  to  any  income  tax  in- 
vestigation that  might  be  conducted.  Your  affiant 
recalls  that  Mr.  Hoffritz  has  upon  many  occasions 
during  her  employment  stated  that  all  of  his  records 


United  States  of  America,  et  al.  23 

should  be  made   available   for  inspection  for   any 
such  official  agents. 

(3)  That  on  or  about  April  14,  1953,  a  man  who 
your  affiant  has  later  had  identified  to  her  as  Irv/in 
R.  Weiss,  came  to  such  place  of  business  about  the 
hour  of  8:30  a.m.,  and  stated  that  he  would  like  to 
see  Mr.  Hoffritz.  I  told  Mr.  Weiss  that  Mr.  Hoff- 
ritz  was  not  in  and  probably  would  not  be  in  his 
office  for  some  little  time.  I  asked  Mr.  Weiss  what 
he  wanted  and  he  told  me  he  was  from  the  Bureau 
of  Internal  Revenue  and  he  showed  me  his  creden- 
tials, and  stated  that  he  was  there  to  check  Mr.  Hoff- 
ritz's  income  tax  liabilities,  to  which  I  responded 
"O.K.,"  I  can  give  you  the  books.  To  which  Mr. 
Weiss  stated  "No,  I  do  not  want  to  look  at  any  of 
Mr.  Hoifritz's  records  unless  Mr.  Hoffritz  consents 
for  me  to  do  so."  I  then  stated  that  I  would  call 
Mr.  Hoffritz  on  the  phone,  as  maybe  I  could  catch 
him  before  he  had  left  home.  I  then  put  in  a  call  to 
Mr.  Hoffritz's  home  where  I  talked  to  Mr.  Hoffritz, 
whose  voice  I  clearly  recognized.  I  told  Mr.  Hoff- 
ritz  that  there  was  a  Government  agent  from  the 
Bureau  of  Internal  Revenue  in  the  office  who 
wanted  to  look  at  his  books  with  regard  to  his  in- 
come tax,  to  which  Mr.  Hoffritz  said:  "Give  him 
what  he  wants."  I  turned  to  Mr.  Weiss  and  told 
Mr.  Weiss  what  Mr.  Hoffritz  had  said.  Mr.  Weiss 
said,  "Let  me  talk  to  him."  Mr.  Weiss  then  picked 
up  the  speaker  of  the  phone  and  I  heard  him  say  to 
Mr.  Hoffritz  that  he  was  an  Agent  from  the  Bureau 
of  Internal  Revenue  and  would  like  to  be  able  to 
examine  his  (Mr.  Hoffritz's)  books  and  records  for 
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the  purpose  of  checking  his  income  [28]  tax  lia- 
bilities. After  Mr.  Weiss  had  spoken  to  Mr.  Hoff- 
ritz,  he,  Mr.  Weiss,  turned  over  the  phone  to  me, 
but  before  doing  so  Mr.  Weiss  had  said  that  he 
wanted  Mr.  Hoifritz  to  tell  me  what  to  do.  I  then 
again  spoke  to  Mr.  Hoffritz  on  the  telephone  and 
was  instructed  b}^  Mr.  Hoffritz  to  give  Mr.  Weiss 
whatever  he  wanted  and  to  make  him  comfortable. 

(4)  After  the  above,  I  showed  Mr.  W^eiss  to  a 
small  office  which  I  told  him  he  could  use.  I  then 
gave  to  Mr.  Weiss  two  binders  one  of  which  con- 
tained the  journals  from  approximately  1944 
through  1952,  and  the  other  the  general  ledger  sheets 
for  the  same  period  for  the  business  owned  b}^  Mr. 
Hoffritz,  loiown  as  the  Glo-Dial  Clock  Company. 
That  is  all  the  records  I  gave  Mr.  Weiss  on  that 
occasion. 

(5)  About  an  hour  or  two  later  Mr.  Hoffritz 
came  to  the  place  of  business.  I  saw  Mr.  Holfritz  go 
direct  to  the  office  where  Mr.  Weiss  was  sitting  and 
he  appeared  to  have  a  conversation  with  Mr.  l\^eiss, 
but  I  did  not  hear  it,  except  that  I  heard  audible 
sounds.  After  the  above,  I  saw  that  Mr.  Weiss  stayed 
at  the  place  of  business  for  about  the  remainder  of 
the  day.  Mr.  Weiss  appeared  to  be  going  over  some 
records.  I  paid  very  little  attention  to  what  he  was 
actually  doing.  Mr.  Hoffritz,  if  my  memory  serves 
me  right,  was  also  there  the  biggest  part  of  the  day. 
I  observed  that  he  appeared  to  be  talking  to  Mr. 
Weiss  from  time  to  time. 
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(6)  Shortly  after  Mr.  Weiss  had  first  come  to 
the  office  on  April  14,  1953,  Mr.  Hoffritz  called 
to  me  and  said:  "Dorothy  (Dorothy  being"  my  first 
name  and  the  name  he  nsed  when  he  wanted  me), 
give  him  (referring  to  Mr.  Weiss)  anything  he 
wants."  Following  the  first  day  that  Mr.  Weiss  came, 
Mr.  Weiss  continued  to  come  to  the  same  place  of 
business  for  a  period  of  two  or  three  weeks.  He 
would  sometimes  stay  for  a  few  hours  and  other 
times  all  day.  I  saw  him  working  upon  various 
books  and  documents  but  paid  no  particular  atten- 
tion as  to  just  what  he  was  working  upon.  During 
this  period  [29]  I  saw  Mr.  Hoffritz  frequently  go 
into  the  office  where  Mr.  Weiss  was  working  and 
appear  to  be  talking  to  Mr.  Weiss.  During  the 
period  Mr.  AYeiss  was  working  on  the  records  at 
Mr.  Hoffritz's  place  of  business,  I  recall  upon  one 
occasion  Mr.  Hoffritz  asking  Mr.  A¥eiss  if  he,  Mr. 
Weiss,  was  going  to  work  upon  his  1952  income  tax 
return,  and  as  I  recall  Mr.  Weiss  said  he  had  been 
unable  to  obtain  from  the  Bureau  the  return  for 
that  year.  After  Avhich,  Mr.  Hoffritz  said,  "Dorothy, 
get  my  copy  of  the  return  for  1952,  and  make  a  copy 
for  Mr.  Weiss."  I  went  and  got  Mr.  Hoifritz's  1952 
i-eturn  and  made  a  copy  of  it  and  gave  it  to  Mr. 
Weiss  as  Mr.  Hoffritz  had  told  me  to  do.  During 
this  period,  that  Mr.  Weiss  w^as  at  the  office,  I 
recall  that  upon  one  occasion  Mr.  Hoffritz  said  that 
he  wanted  to  get  the  matter  cleared  up  to  date. 

(7)  AVhile  Mt.  Weiss  was  working  at  the  office, 
I  saw  Mr.  Hoffritz  himself  turn  over  to  IMr.  Weiss 
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other  personal  finance  records  that  Mr.  Hoffritz 
personally  kept  in  his  desk.  One  of  these  was  a 
ledger  containing  Mr.  Hoffritz's  stock  transactions. 
And  upon  another  occasion  I  followed  Mr.  Hoffritz's 
direction  and  went  to  the  safe  where  were  kept  the 
business  records  and  because  Mr.  Hoffritz  told  me  to 
do  so,  I  turned  over  the  duplicate  deposit  slips,  bank 
statements  and  cancelled  checks  of  Mr.  Hoffritz's 
personal  bank  account  to  Mr.  Weiss. 

(8)  During  the  two-  or  three-week  period  that 
]\[r.  Weiss  came  nearly  every  day  to  the  place  of 
business,  I  at  no  time  heard  Mr.  Hoffritz  object  to 
Mr.  Weiss  inspecting  any  of  the  business  or  per- 
sonal records  owned  b}^  Mr.  Hoffritz.  In  fact,  at  all 
times  Mr.  Hoffritz  appeared  to  be  anxious  to  ac- 
commodate Mr.  Weiss  and  told  me  that  I  should 
accommodate  Mr.  Weiss  as  far  as  was  possible. 

(9)  From  time  to  time  while  Mr.  Weiss  was  there, 
he,  Mr.  Weiss,  would  ask  me  to  help  him  interpret 
or  explain  various  entries.  Mr.  Hoffritz  had  told 
me  that  I  should  fully  cooperate  with  Mr.  [30] 
Weiss  and  give  him  all  the  help  I  could  and  I  did 
from  time  to  time,  when  asked  by  Mr.  Weiss,  in- 
terpret and  explain  entries  in  the  books  and  records. 

(10)  The  first  time  I  learned  that  Mr.  Weiss  was 
a  Special  Agent  of  the  Bureau  of  Internal  Revenue 
was  towards  the  end  of  the  audit  being  conducted  of 
Mr.  Hoffritz 's  business  by  Mr.  Weiss,  when  Mr. 
Hoffritz  asked  me,  whether  or  not  I  knew  that  Mr. 
Weiss  was  a  "Special  Agent"  of  the  Bureau  of 
Internal  Revenue  ?  I  said  I  did  not,  and  Mr.  Hoffritz 
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replied:  "Well,  he  is."  This  conversation  took  place 
during  the  last  week  of  April,  1953. 

/s/  DOROTHY  VARBLE. 

Subscribed  and  Sworn  to  before  nie  this  12th  day 
of  January,  1955. 

EDMUND  L.  SMITH, 

Clerk,  United  States  District 
Court. 

By  /s/  MAXINE  LEWIS, 
Deputy. 

[Endorsed] :    Filed  January  13,  1955.  [31] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  STRIKE 
DEMAND  FOR  JURY 

To  the  Plaintiff  Above  Named  and  to  Bernard  B. 
Laven,  His  Attorney: 

You  and  Each  of  You  Will  Please  Take  Notice 
that  the  above-named  defendants,  by  and  through 
the  undersigned,  will  bring  the  following  Motion 
to  Strike  Demand  for  Jury,  under  Rule  12(f),  Fed- 
eral Rules  of  Civil  Procedure,  on  for  hearing  before 
the  above-entitled  Court  in  the  Courtroom  of  the 
Honorable  Wm.  C.  Mathes,  United  States  District 
Judge,  in  the  United  States  Post  Office  and  Court- 
house Building,  312  North  Spring  Street,  Los  An- 
geles, California,  on  Monday,  the  24th  day  of  Janu- 
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ary,  1955,  at  10:00  o'clock  in  the  forenoon  of  that 
day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated:     This  17th  day  of  January,  1955. 

LAUGHLIN  E.  YN^ATERS, 

United   States  Attorney; 

MAX  F.  DEUTZ, 

Assistant   United    States    At- 
torney, Chief  of  Civil  Div. 

/s/  CECIL   HICKS,   JR., 
Assistant   United   States   Attorney,   Attorneys   for 
Defendants.  [33] 


[Title  of  District  Court  and  Cause.] 

MOTIOX  TO   STRIKE   DEMAND  FOR  JURY 

Come  Now  the  defendants  above  named,  by  and 
through  their  attorneys,  Laughlin  E.  Waters,  United 
States  Attorney;  Max  F.  Deutz,  Assistant  United 
States  Attorney,  Chief  of  Civil  Division,  and  Cecil 
Hicks,  Jr.j  Assistant  United  States  Attorney,  and 
without  waiving  their  right  to  file  an  answer  to  the 
Comjolaint  for  Temporary  Restraining  Order  and 
Injunction,  Suppression  of  Evidence,  and  Demand 
for  Jury  Trial,  herein,  moves  the  Court  for  an  order 
striking  the  demand  for  jury  trial  from  the  said 
Complaint  herein,  pursuant  to  Rule  12(f),  Federal 
Rules  of  Civil  Procedure,  on  the  gi'ound  that  such 
demand  is  immaterial. 
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This  Motion  is  based  upon  and  will  be  presented 
upon  the  said  Complaint  for  Temporary  Restrain- 
ing Order  and  Injunction  filed  herein  by  the  plain- 
tiff, these  Motion  papers,  and  Memorandum  of 
Points  and  Authorities  in  Support  of  Motion  to 
Strike  Demand  for  Jury,  together  with  all  the  rec- 
ords and  files  previously  filed  herein  by  the  re- 
spective parties  hereto. 

LAUGHLIN  E.  WATERS, 
United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  United  States  Attorney,  Chief  of  Civil 
Division ; 

/s/  CECIL  HICKS,  JR., 

Assistant  United  States  Attorney,  Attorneys  for  De- 
fendants. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  January  17,  1955.  [34] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  CHARLES  W.  HOFFRITZ  IN 
OPPOSITION  TO  AFFIDAVITS  OF 
IRWIN  R.  WEISS  AND  DOROTHY  VAR- 
BLE 

State   of   California, 
County  of  Los  Angeles — ss. 

Charles  W.  Hoffritz,  being  first  duly  sworn,  de- 
poses and  says: 
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That  the  affiant  has  read  the  Affidavits  of  Irwin 
R.  Weiss  and  Dorothy  Varble  filed  in  opposition  to 
the  Motion  for  Injunction. 

Reply  to  Affidavit  of  Irwin  R.  Weiss 

With  reference  to  the  statements  in  Paragraph 
3,  the  affiant  does  not  have  any  personal  knowledge 
of  the  statements  therein  made,  and  upon  that  basis 
denies  each  and  every  statement  and  allegation 
therein  contained.  With  reference  to  the  statements 
in  Paragraph  4,  to  wit:  "that  I  told  Mr.  Hoffritz 
(over  the  telephone)  that  I  was  assigned  [39]  to 
conduct  an  investigation  of  his  income  tax  liabilities ; 
"the  affiant  denies  the  said  statement,  and  in  op- 
position thereto  alleges  that  Mr.  Weiss  said  that 
he  wanted  to  look  at  the  books  for  1947  and  1948 
again.  Affiant  further  denies  that  he  informed  Mr. 
AVeiss  that  he  could  have  all  of  his  books  and  rec- 
ords for  examination  and  to  inform  his  book- 
keeper, Mrs.  Varble,  of  this. 

With  reference  to  the  statements  in  Paragraph  5, 
the  affiant  alleges  in  opposition  thereto,  that  he 
went  into  the  small  office  where  Mr.  Weiss  was  and 
introduced  himself  and  saw  that  Mr.  Weiss  had  a 
ledger  before  him  and  assumed  that  it  was  for  the 
years  1947  and  1948.  Mr.  Weiss  did  not  at  that  time 
or  any  other  time  state  to  affiant  that  he  was  from 
the  Bureau  of  Internal  Revenue  and  was  conduct- 
ing an  investigation  of  affiant's  income  tax  liabili- 
ties for  the  years  1948  to  1951,  nor  did  he  at  that 
time    or    any    other    time    show    the    affiant    any 
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credentials,  nor  did  affiant  at  that  time  or  any 
other  time  examine  Mr.  Weiss'  ci'edentials.  That 
affiant  assumed  that  by  reason  of  the  instructions 
that  he  had  given  Mrs.  Varble  that  she  had  given 
Mr.  Weiss  the  ledger  which  concerned  only  the 
years  1947  and  1948.  With  reference  to  all  the  other 
statements  in  said  paragraph,  affiant  does  not  have 
any  personal  knowledge  of  said  statemerits,  iind 
therefore  denies  them  on  that  gTound. 

With  reference  to  the  statements  in  paragraph  6, 
the  affiant  states  that  he  assumed  at  all  times  that 
the  audit  which  Mr.  Weiss  was  making  had  refer- 
ence to  1947  and  1948,  and  did  not  at  any  time  have 
any  knowledge  of  an  audit  by  Mr.  Weiss  of  any 
other  years.  That  the  information  which  was  turned 
over  to  Mr.  Weiss  had  reference  to  the  years  1947 
and  1948,  and  in  view  of  the  fact  that  the  Revenue 
Agent,  Forrest  Calkins,  who  had  previously  made 
an  audit  of  1947  and  1948,  had  resolved  all  of  the 
questions  of  liability  by  certain  civil  technical  ad- 
justments, affiant  assumed  that  Mr.  Weiss'  examina- 
tion was  for  civil  purposes,  because  affiant  was  not 
at  any  time  advised  that  Mr.  Weiss'  purpose  was 
otherwise.  [40] 

With  reference  to  the  statements  in  paragraph  7, 
the  affiant  has  since  learned  that  Mr.  Weiss  is  not 
an  accountant,  but  is  a  special  agent  for  the  Bureau 
of  Internal  Revenue,  whose  primary  purpose  is  to 
procure  evidence  for  a  criminal  fraud  prosecution, 
and  that  the  work  of  accountants  is  done  by  a  rev- 
enue agent  such  as  Forrest  Calkins,  who  made  the 
previous  examination. 
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With  reference  to  the  statements  in  paragraph  8, 
the  affiant  denies  each  and  every  statement  therein 
made,  and  the  only  conversation  which  he  remem- 
bers relative  to  the  1952  return  was  that  he  was 
asked  if  he  had  a  cop3^ 

With  reference  to  the  statements  in  paragraph  9, 
affiant  admits  that  he  stated  that  Mr.  Forrest 
Calkins  had  checked  him  for  the  years  1947  and 
1948,  and  that  Mr.  Weiss  had  stated  that  he  wanted 
to  check  those  records  again.  With  reference  to  all 
other  statements  in  said  paragraph,  the  affiant  de- 
nies each  and  every  one  of  them. 

With  reference  to  paragraph  10,  the  affiant  ad- 
mits that  he  saw  Mr.  Weiss  at  various  times  and 
gave  him  certain  information  regarding  the  fact 
that  ]\lr.  Forrest  Calkins  had  spent  considerable 
time  making  an  audit  of  his  books  and  made  certain 
minor  technical  adjustments.  With  reference  to  all 
other  statements  in  said  paragraph,  affiant  denies 
each  and  every  one  of  them. 

AVith  reference  to  the  statements  in  paragraph 
11,  the  affiant  states  that  ]\lr.  Weiss  knew  at  the 
time  that  he  requested  the  affiant's  books  and  rec- 
ords that  it  was  his  purpose  to  obtain  evidence  for 
a  criminal  prosecution,  and  that  he  did  not  inform 
me  of  that  fact,  and  that  had  he  so  advised  me  I 
would  not  have  given  my  permission  for  him  to  look 
at  my  books  and  records  for  1947  and  1948,  and 
that  I  w\as  further  misled  by  the  fact  that  Mr. 
Calkins  had  made  his  audit  and  made  some  tech- 
nical civil  adjustments,  upon  which  I  had  paid  the 
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tax.  At  no  time  was  I  willing  to  turn  over  the  books 
to  Mr.  Weiss  or  anyone  else  for  the  purpose  [41]  of 
making  a  criminal  investigation,  and  Mr.  Weiss  at 
all  times  led  me  to  believe  that  he  was  rechecking 
the  audit  which  had  been  made  by  Mr.  Calkins. 

With  reference  to  paragraph  12,  the  books  and 
records  were  kept  by  the  bookkeeper  under  the  su- 
pervision of  a  certified  public  accountant,  and  affi- 
ant at  all  times  believed  that  they  were  correct. 
That  Dorothy  Varble  had  been  a  bookkeeper  and 
trusted  employee  of  the  affiant  since  1948.  Affiant 
is  informed  and  believes  that  Dorothy  Varble,  for 
the  purpose  of  obtaining  an  informer's  fee  and  ob- 
taining control  of  the  affiant's  business  with  her 
husband,  who  was  the  affiant's  superintendent,  had 
informed  the  Bureau  of  Internal  Revenue  of  certain 
alleged  irregularities  which  she  herself  had  com- 
mitted, prior  to  the  time  that  Mr.  Weiss  made  his 
request,  and  that  Mr.  Weiss  knew  at  the  time  that 
he  talked  to  the  affiant  on  the  telephone  that  the 
purpose  of  his  investigation  was  to  obtain  evidence 
for  a  criminal  indictment  and  that  he  was  not  there 
acting  as  an  accountant,  but  that  he  was  at  all 
times  a  special  agent  and  that  his  duties  are  not 
those  of  accountant  but  only  to  investigate  criminal 
fraud ;  that  he  never  stated  at  any  time  that  he  was 
investigating  a  criminal  fraud  case. 

With  reference  to  the  statements  in  paragraph 
13,  affiant  admits  that  he  did  make  certain  payments 
which  were  as  a  result  of  the  audit  made  by  Eev 
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eniie  Agent  Forrest  Calkins,  and  therefore  he  as- 
sumed that  his  returns  were  correct  as  tilecl. 

AVith  reference  to  the  statements  in  paragraph 

15,  the  affiant  denies  each  and  every  statemen": 
therein  contained,  except  that  he  admits  that  he  di' 
introduce  Mr.  Faora  as  a  certified  public  accountant 
to  Mr.  Weiss,  and  stated  that  he  was  familiar  with 
the  books  and  might  be  able  to  assist  if  there  w^ere 
any  questions. 

With  reference  to  the  statements  in  paragraph 

16,  the  affiant  denies  each  and  every  statement 
therein,  and  realleges  [42]  that  Mr.  Weiss  stated 
that  his  audit  was  to  check  the  books  and  records 
again,  and  that  at  no  time  did  he  state  to  the  affiant 
that  his  purpose  was  to  obtain  evidence  of  criminal 
fraud. 

II. 

Reply  to  Affidavit  of  Dorothy  Varble. 

With  reference  to  the  statements  in  paragraph  2, 
the  affiant  denies  each  and  every  statement  therein 
contained. 

With  reference  to  the  statements  in  paragraph  3, 
the  affiant  does  not  have  any  personal  knowledge 
of  the  conversation  between  Dorothy  Varble  and 
Irwin  R.  Weiss.  In  opposition  to  the  statement  of 
Dorothy  Varble  that  "I  told  Mr.  Hoffritz  that 
there  was  a  Government  agent  from  the  Bureau  of 
Internal  Revenue  in  the  office  who  wanted  to  look 
at  his  books  with  regard  to  his  income  tax  *  *  *" 
the  affiant  alleges  that  the  conversation  on  the  tele- 
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phone  with  Dorothy  Varble  was  to  the  effect  that 
there  was  a  government  man  in  the  office  who 
wanted  to  look  at  the  books.  The  affiant  further 
denies  all  of  the  other  statements  contained  in  said 
paragraph. 

With  reference  to  paragraph  4,  the  affiant  does 
not  have  any  personal  knowledge  of  the  statements 
therein,  and  therefore  denies  them  on  that  ground. 

With  reference  to  the  conversations  alleged  in 
paragraph  6,  the  affiant  denies  all  of  said  conver- 
sations contained  in  said  paragraph. 

With  reference  to  paragraphs  7  and  8,  the  affiant 
denies  each  and  every  allegation  and  statement 
therein  contained. 

With  reference  to  paragraph  9,  the  affiant  denies 
that  he  ever  told  Dorothy  Varble  to  co-operate 
with  and  interpret  and  explain  any  entries  in  the 
books  and  records  to  Mr.  Weiss.  With  reference  to 
paragraph  10  wherein  Dorothy  Varble  stated  that 
she  learned  that  Mr.  Weiss  was  a  special  agent 
toward  the  end  of  the  [43]  audit,  the  said  Dorothy 
Varble  on  the  25th  day  of  August,  1953,  made  a 
statement  under  oath  to  Ezra  Stein  and  Bernard 
B.  Laven,  affiant's  attorneys,  in  which  she  stated 
that  she  learned  that  Mr.  Weiss  was  a  special  agent 
after  he  had  finished  his  audit  and  was  out  of  there. 
In  this  same  Affidavit  she  further  stated  that  in 
her  first  conversation  with  Mr.  Weiss  at  the  office, 
that  he  did  not  tell  her  the  purpose  for  which  he 
wanted  to  see  the  books,  nor  did  he  tell  Mr.  Hoffritz 
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that  he  was  a  special  agent  from  the  Bureau  of 
Internal  Revenue,  and  further  that  she  did  not  hear 
any  of  the  conversation  between  Mr.  HofEritz  and 
Mr.  Weiss  at  that  time. 

With  reference  to  all  other  matters  that  are  not 
specifically  denied,  the  affiant  denies  each  and 
every  one  of  the  statements  and  allegations. 

/s/  CHARLES  W.  HOFFRITZ. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  January,  1955. 

[Seal]        /s/  BERNARD  B.  LAVEN, 

Notary  Public  in  and  for  Said 
County  and  State. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  January  28,  1955.  [44] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  WARD  A.  FAORO 

State  of  California, 
County  of  Los  Angeles — ss. 

Ward  A.  Faoro,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  a  certified  public  accountant, 
licensed  to  practice  as  such  in  the  State  of  Cali- 
fornia, and  that  he  has  been  rendering  services  as 
a  certified  public  accountant,  and  prepared  the  1948 
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income  tax  return  for  Charles  W.  Hoffritz,  as  an 
individual. 

That  the  only  occasion  which  he  remembers  meet- 
ing Mr.  Irwin  R.  Weiss  was  one  time  when  he  was 
making  a  routine  call  and  he  stopped  in  and  Mr. 
Hoffritz  introduced  the  affiant  to  Mr.  Weiss  as 
his  certified  public  accountant  who  was  looking 
after  the  books;  that  if  there  was  any  question 
regarding  the  books,  that  the  affiant  might  be  able 
to  assist  him.  That  I  never  saw  Mr.  Weiss  at  any 
other  time,  and  at  that  time  Mr.  Weiss  did  not  [46] 
indicate  in  any  manner  that  he  was  a  special  agent, 
but  appeared  to  me  to  be  a  revenue  agent. 

/s/  WARD  A.  FAORO. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  January,  1955. 

[Seal]        /s/  BERNARD  B.  LAVEN, 

Notary  Public  in  and  for  Said 
County  and  State. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  January  28,  1955.  [47] 
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[Title  of  District  Court  and  Cause.] 

FURTHER  AFFIDAVIT  OF  IRWIN  R.  WEISS 

United  States  District  Court, 
Southern  District  of  California — ss. 

Irwin  R.  Weiss,  being  first  duly  sworn,  deposes 
and  says: 

(1)  I  am  employed  as  a  Special  Agent  of  the 
Intelligence  Division,  Internal  Revenue  Service, 
417  S.  Hill  Street,  Los  Angeles,  California,  and 
have  been  employed  in  such  capacity  since  February 
1,  1946. 

(2)  I  graduated  from  Ohio  State  University, 
Columbus,  Ohio,  in  June,  1932,  with  a  degree  in 
Business  Administration  and  a  major  in  Account- 
ing; I  was  employed  in  an  accounting  capacity  for 
private  firms  and  in  governmental  agencies  since 
graduation  from  college  and  until  employed  by  the 
Intelligence  Division,  Internal  Revenue  Service, 
with  the  exception  of  military  service  from  Sep- 
tember 15,  1942,  to  January  10,  1946.  [58] 

(3)  My  duties  as  a  Special  Agent  of  tlie  Intelli- 
gence Division,  Internal  Revenue  Service,  are  to 
conduct  independent  investigations  involving  income 
and  other  tax  frauds,  and  when  violations  of  in- 
ternal revenue  laws  or  other  statutes  are  disclosed  to 
secure  evidence  for  use  in  court;  to  examine  and 
analyze  accounting  books  and  records  of  individuals 
and  corporate  taxpayers,  and  of  concerns  and  indi- 
viduals transacting-  business  with  taxpayers,  includ- 
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ing  banks,  brokerage  houses,  public  records,  etc.  My 
duties  also  include  interviewing  witnesses  and  the 
preparation  of  a  comprehensive  report  of  findings, 
with  specific  recommendation  as  to  action  to  be 
taken.  In  criminal  cases,  I  assist  in  the  preparation 
of  the  case  for  trial  by  the  United  States  Attorney's 
office  and  testify  as  a  witness  for  the  Government. 

(4)  I  conduct  the  preliminary  investigation  of 
individuals  and  corporate  taxpayers  involving  sus- 
pected income  and  other  tax  fraud  cases.  When 
more  definite  information  is  secured  of  the  possible 
evasion  of  income  and  other  taxes,  a  case  number 
for  the  case  is  secured,  the  co-operation  of  an 
Internal  Revenue  Agent  is  requested,  and  the  in- 
vestigation proceeds  on  a  joint  basis  wdth  the  rev- 
enue agent.  This  may  result  in  either  civil  or 
criminal  proceedings.  If  the  preliminary  investi- 
gation by  the  Special  Agent  does  not  indicate  a 
possible  evasion  of  income  and  other  taxes,  but 
does  indicate  a  tax  deficiency,  the  investigation 
is  turned  over  to  the  Internal  Revenue  Agents  for 
their  completion  of  the  case. 

(5)  Internal  Revenue  Agents  conduct  prelim- 
inary investigations  of  individuals  and  corporate 
taxpayers,  which  in  some  instances  involve  sus- 
pected income  and  other  tax  fraud  cases.  When 
information  is  secured  of  possible  fraud,  the  inves- 
tigation is  discontinued,  a  report  is  written  and  the 
co-operation  of  a  Special  Agent  is  requested,  and 
the  investigation  then  proceeds   on   a  joint  basis. 
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whicli  may  result  in  either  civil  or  criminal  pro- 
ceedings.   [59] 

(6)  Only  a  small  minority  of  investisrations 
conducted  by  Special  Agents  results  in  criminal 
proceedings  against  individuals  or  corporations  for 
violation  of  the  internal  revenue  laws.  For  the 
period  of  July  1,  1954.  to  December  31.  1954.  the 
statistics  with  respect  to  investigations,  processed 
by  Special  Agents  in  the  Intelligence  Division, 
Los  Angeles.  California,  is  as  follows: 

Preliminary  investigations  assigned 298 

Investigations  reaching  numbered  status  (evi- 
dence of  fraird  revealed) 63 

Prosecution  recommended  by  Special  Agents.  .     28 
For-warded  to  Department  of  Justice  for  crim- 
inal prosecution  15 

Forwarded  to  United  States  Attorney  for  Crim- 
inal prosecution  10 

(7)  On  April  7,  1953,  I  was  assigned  to  conduct 
an  iirvestigation  of  the  income  tax  liabilities  of 
Charles  W.  Hoffritz,  doing  business  as  Glo-Dial 
Clock  Company,  on  a  preliminary  basis.  The  books 
and  records  of  the  Glo-Dial  Clock  Company  were 
tur-ned  over  to  me  on  a  voluntary  basis  by  Mr. 
Hoffritz.  During  the  audit  of  the  books  and  records, 
which  took  place  between  April  14,  1953,  and  May 
1,  1953,  Mr.  Hoffritz  visited  the  office  assigned  to 
me  on  the  premises  of  the  company,  several  times 
a  day,  and  discussed  various  topics  on  a  voluntary 
basis,  such  as  personal  history,  prior  audits  by 
the   Internal   Revenue   SerAice,   etc.   My   audit   of 
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Mr.  Hoffritz's  books  and  records  revealed  that  they 
conformed  to  his  tax  returns  for  the  years  1948 
to  1952,  inclusive.  After  completing  my  examination 
of  Mr.  Hoffritz's  books  on  May  1,  1953,  I  conducted 
a  further  investigation  and  discovered  that  a  susj- 
stantial  number  of  sales  by  Mr.  Hoifritz  was  not 
reflected  in  his  books  and  records  and  not  reported 
in  his  tax  returns  for  1948  to  1952.  On  May  5, 
1953,  I  requested  a  case  number  for  this  investi- 
gation and  a  case  [60]  number  was  assigned  on 
June  4,  1953.  An  Internal  Revenue  Agent  was 
assigned  to  the  case  on  June  8,  1953.  The  books 
and  records  were  not  inspected  and  Mr.  Hoffritz 
was  not  contacted  after  May  1,  1953. 

/s/  IRWIN  R.  WEISS. 

Subscribed   and   Sworn   to   before   me,   this   4th 
day  of  February  1955. 

CLERK, 

U.  S.  District  Court,  Southern 
District  of  California ; 

By  /s/  MAXINE  LEWIS, 
Deputy. 

[Endorsed] :      Filed  February  4,  1955.  [61] 
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[Title  of  District  Court  and  Cause.] 

REPLY  TO  FURTHER  AFFIDAVIT  OF  IR- 
WIN R.  WEISS  AND  POINTS  AND 
AUTHORITIES  IN  OPPOSITION  TO  RE- 
LIEF SOUGHT 

I. 
Counsel  for  the  defendants  is  not  correct  in  stat- 
ing the  contention  of  the  plaintiff,  in  that  no  issue 
is  made  of  the  fact  that  the  Special  Agent  Weiss  did 
not  warn  the  plaintiff  of  his  constitutional  rights; 
but,  to  the  contrary,  the  point  urged  by  the  plain- 
tiff was  that  Special  Agent  Weiss  obtained  the 
plaintiff's  consent  to  inspect  his  personal  books 
and  records  by  fraud  and  deceit,  in  that  he  did  not 
act  in  good  faith  when  he  knew  that  the  purpose  of 
his  investigation  was  to  obtain  evidence  for  a  crim- 
inal indictment,  and  with  this  knowledge  he  did 
not  inform  or  advise  the  plaintiff  of  his  true  i^ur- 
pose. 

The  Court's  inquiry  at  the  oral  argument  was 
directed  to  the  question  of  whether  or  not  the  in- 
vestigation was  being  made  by  Special  Agent  Weiss 
as  a  routine  audit,  and  as  a  result  of  that  [62] 
audit  Special  Agent  Weiss  discovered  for  the  first 
time  certain  evidence  which  tended  to  support  a 
criminal  indictment,  or  whether  Special  Agent 
Weiss  had  been  informed  that  there  was  a  basis  for 
a  criminal  investigation  for  fraud.  The  plaintiff 
urged  that  a  routine  audit  is  made  by  a  revenue 
agent,  and  not  by  a  special  agent,  and  therefore 
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the  Court's  inquiry  was  directed  to  the  difference 
between  the  duties  of  a  special  agent  and  a  revenue 
agent. 

It  is  obvious  from  the  Further  Affidavit  of  Irwin 
R.  Weiss,  in  paragraph  1,  that  he  is  a  special  agent 
of  the  Intelligence  Division  of  the  Bureau  of  In- 
ternal Revenue,  and,  in  paragraph  3,  that  his 
"duties  are  to  conduct  an  independent  Investi- 
gation involving  income  and  other  tax  frauds,  and 
when  violations  of  internal  revenue  laws  or  other 
statutes  are  disclosed  to  secure  evidence  for  use  in 
court  *  *  *" 

In  paragraph  4  he  again  states  that  he  conducts 
the  preliminary  investigation  of  individuals  and 
corporate  taxpayers  involving  suspected  income  and 
other  tax  fraud  cases,  which  is  further  evidence  that 
his  duties  involve  tax  matters  in  which  fraud  is 
suspected.  Therefore,  there  must  be  a  basis  for  this 
suspicion  before  the  case  is  assigned  to  him. 

In  paragraph  7,  he  states  that  on  April  7,  1953, 
he  was  assigned  to  conduct  an  investigation  of  the 
income  tax  liabilities  of  Charles  W.  Hoffritz,  but 
fails  to  state  whether  or  not  the  Special  Agent  in 
charge  made  the  assignment,  and  where  the  Special 
Agent  in  charge  obtained  the  information  upon 
which  to  base  the  assignment  to  Mr.  Weiss.  It  is 
significant  that  an  Internal  Revenue  agent  was  not 
assigned  to  the  case  until  June  8,  1953,  which  was 
nearly  seven  weeks  after  he  commenced  his  inves- 
tigation, and  after  he  had  completed  his  investi- 
gation on  June  4,  1953.  It  should  be  pointed  out 
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that  Mr.  Weiss'  Further  Affidavit  is  general  and 
evades  the  specific  facts  which  the  Court  [63] 
requested. 

Therefore,  in  order  to  have  before  the  Court  all 
of  the  facts,  it  is  necessary  that  a  trial  be  had  upon 
the  merits  after  the  usual  discovery  proceedings 
in  civil  cases  have  been  completed. 

11. 

The  Distinction  Between  the  Duties  of  an  Internal 
Revenue  Agent  and  a  Special  Agent 

Prior  to  the  reorganization  of  the  Bureau  of  In- 
ternal Revenue  in  1952,  the  Revenue  Agent  in 
charge  was  charged  with  the  duty  of  auditing  the 
returns  received  from  the  Collector  of  Internal 
Revenue's  office,  which  were  divided  into  the  fol- 
lowing classes:  (1)  Those  returns  which  were  so 
complicated  or  so  imj^ortant  that  a  field  investi- 
gation was  required  without  further  consideration; 
(2)  those  returns  which  appeared  to  contain  only 
minor  irregularities  which  could  be  adjusted  by 
correspondence  with  the  taxpayer  or  by  interview- 
ing him  at  the  office  of  the  Internal  Revenue  Agent 
in  Charge;  and  (3)  those  returns  which  did  not 
appear  to  warrant  investigation  or  contact  with  the 
taxpayer  either  by  interview  or  correspondence. 
The  returns  selected  for  field  examination  were 
then  subjected  to  further  study  by  the  office  of  the 
Internal  Revenue  Agent  in  charge,  and  assigned  by 
him  for  field  examination.  See  Mertens  Law  of 
Federal  Income  Taxation,  Vol.  9,  Sec.  49.23,  p.  24, 
Sec.  49.27,  p.  26. 
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Under  the  Bureau  of  Internal  Revenue's  Re- 
organization Plan  No.  1  of  1952,  the  fimction  of 
the  Internal  Revenue  Agent  and  Special  Agent  was 
not  changed.  The  function  of  the  Special  Agent  is 
described  in  Treasury  Department,  Internal  Rev- 
enue Circular  1-R.  E.  O.  #1,  dated  May  12,  1952, 
and  is  as  follows : 

"The  Intelligence  Division  embraces  all  Special 
Agents  and  will  handle  for  the  Director's  oifice  the 
iy^Q  of  work  corresponding  to  that  of  a  branch 
office  of  the  present  Intelligence  Division  under 
a  Senior  Special  Agent.  Thus  [64]  the  separate 
identification  of  intelligence  work,  together  with  the 
rights  to  which  Special  Agents  are  entitled  under 
the  old  organization,  will  be  retained.  In  some 
Districts,  there  may  not  be  an  "Intelligence  Divi- 
sion" in  every  Director's  office  because  the  size  of 
the  area  covered  or  the  workload  may  not  justify 
a  separate  division.  In  those  cases  where  it  is  not 
justified,  the  Special  Agents  for  that  territory  will 
be  assigned  to  the  "Intelligence  Division"  at  the 
District  Commissioner's  level.  However,  there  will 
be  no  diminution  in  the  intelligence  activity,  nor 
is  there  any  intent  to  make  any  material  shifts 
in  the  location  of  posts  of  duty. 

"Intelligence  Division.  Responsible  for  the  inves- 
tigation of  tax  fraud,  enrollment,  and  other  types 
of  cases  delegated  to  the  Intelligence  Division,  and 
the  preparation  of  prosecution  and  tax  reports 
thereon ;  for  operation  of  special  racketeer  tax  drive 
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and   approval   of  all   such   cases   for  closing;   and 
enforcement  of  the  wagering  tax  law." 

To  the  Special  Agent  was  assigned  the  principle 
investigatory  work  where  fraud  in  a  leturn  was 
suspected,  and  as  in  the  past,  where  potential  fraud 
cases  were  assigned  to  the  Special  Agent  whether 
initially,  or  being  called  into  an  investigation  being 
done  by  a  Revenue  Agent,  who  has  gone  far  enough 
in  his  examination  to  suspect  fraud  and  who  feels 
the  need  of  the  expert  hand  of  the  Special  Agent. 

See:     Fraud  Under  Federal  Tax  Law,  2nd 
Ed.  1953,  Baiter,  pp.  72  to  74,  inclusive. 

It  should  be  noted  from  Special  Agent  Weiss'  Af- 
fidavit that  he  initially  was  assigned  the  investi- 
gation, which  was  an  indication  to  him  that  fraud 
w^as  suspected,  and  therefore  supports  the  plaintiff's 
position  that  Special  Agent  Weiss  did  not  act  in 
good   faith.    [65] 

Under  the  Reorganization  Plan  No.  1,  1952,  the 
audit  division  of  the  Director's  office  continued 
to  conduct  the  examination  of  the  books  and  records 
the  same  as  before  the  reorganization  took  place. 
See:  Charts  1,  2.  and  3  of  the  Reorganization 
Plan  of  the  Bureau  of  Internal  Revenue,  1954, 
Cumulative  Pocket  Supplement,  Vol.  9,  Law  of 
Federal  Income  Taxation,  Mertens,  pp.  37  to  40, 
inclusive. 

The  distinction  between  an  Internal  Revenue 
Agent  and  a  Special  Agent  is  ])est  described  by 
Joseph  R.  Baradell,  former  Special  Agent  in  charge! 
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New  York  Intelligence  Division,  Bureau  of  Internal 
Revenue,  in  the  12tli  Annual  Institute  of  Federal 
Taxation,  New  York  University,  November,  1953, 
at  page  59,  where  he  points  out  the  difference  in 
their  duties  as  follows: 

"A  Revenue  Agent's  duties  are  inspection  of 
problems  contained  in  the  audit  of  the  taxpayer's 
records,  and  determination  of  his  correct  tax  lia- 
bility. 

"The  Special  Agent's  duties  and  responsibilities 
are  primarily  concerned  with  developing  fraud  fea- 
tures of  the  case,  including  a  questioning  of  wit- 
nesses under  oath,  and  procurement  of  documentary 
evidence  for  such  use  in  court  proceedings.  He  is 
also  charged  with  the  responsibility  of  recommen- 
dation for  or  against  both  criminal  prosecution 
and  ad  valorem  penalties  for  fraud  or  negligence." 

The  Honorable  H.  Brian  Holland,  Assistant  at- 
torney General,  in  charge  of  Tax  Division,  Depart- 
ment of  Justice,  in  the  sixth  annual  meeting  of  the 
Tax  Institute,  U.S.C.  School  of  Law,  at  page  446, 
stated : 

"Investigations  in  cases  of  suspected  tax  evasions 
and  other  offenses  under  the  Internal  Revenue  laws 
are  made  by  Special  Agents  of  the  Intelligence 
Division  of  the  Internal  Revenue  Service.  If  the 
Intelligence  Division  considers  prosecution  to  be 
warranted,  a  recommendation  to  that  effect  [66] 
is  transmitted  to  the  Regional  Enforcement  Counsel, 
and   if   he   agrees   the    case    is    forwarded   to    the 
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Department  of  Justice  where  it  is  assigned  to  the 
criminal  section  of  the  Tax  Division." 

See,  also,   Fraud  Under  Federal  Tax  Law, 
2nd  Ed.  1953,  Baiter,  Sec.  27,  p.  69. 

With  I'cference  to  the  revised  opinion  in  the 
Guerrina  case,  January  11,  1955,  C.  C.  H.  Standard 
Federal  Tax  Reports,  Paragraph  9143,  Page  54,223, 
the  revised  opinion  of  Judge  Clary  does  not  support 
the  Government's  position,  in  that  the  Court  pointed 
out  that  its  previous  order  to  return  all  evidence 
was  in  error,  l)ut  that  evidence  obtained  by  an 
unconstitutional  search  and  seizure  is  not  admis- 
sible against  the  defendant,  and  a  conviction  ob- 
tained thereon  would  of  necessity  ha^e  to  be  re- 
versed, which  is  the  position  that  the  plaintiff  takes 
in  the  instant  action. 

It  should  be  noted  in  that  case  that  the  govern- 
ment in  its  application  for  reconsideration  requested 
the  Court  to  reconsider  and  vacate  its  finding  that 
the  visit  and  examination  of  the  Internal  Revenue 
Agents  on  December  26,  1949,  constituted  an  illegal 
search  and  seizure,  on  the  basis  that  the  request  is 
that  the  defendant  had  failed  to  sustain  his  burden 
of  establishing  an  illegal  search  and  seizure.  The 
Court  stated: 

"I  disagree  under  the  facts  as  I  have  found  them 
in  the  previous  opinion.  Without  a  search  warrant 
and  without  permission  from  the  defendant,  the 
Agents  walked  into  his  office,  gained  access  to  his 
closed  files  and  took  therefrom  checkbooks,  invoices 
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and  other  records.  I  found  that  such  action  was 
without  defendant's  permission,  was  not  in  pursu- 
ance of  a  search  warrant  legally  issued,  and  was, 
therefore,  an  unlawful  search  and  seizure  in  viola- 
tion of  the  Fourth  Amendment  to  the  Constitution 
of  the  United  States/'  [67] 

The  Court  further  stated: 

"The  Government  has  argued  that  the  defendant 
by  asking  the  Agents  on  or  about  December  22, 
1949,  whether  they  had  all  they  needed,  gave  the 
Agents  a  blanket  invitation  to  return  thereafter  in 
his  absence  to  go  through  all  his  tiles  and  examine 
all  books  and  records  therein  contained.  I  did  not 
in  my  previous  opinion  and  do  not  now  construe 
defendant's  words  as  granting  permission  to  the 
Agents  to  return  in  his  absence  and  search  his 
tiles." 

The  Court  further  stated: 

"That  part  of  the  Order  of  May  5,  1953,  ordering 
the  return  of  any  property  taken  from  the  tiles  of 
the  defendant  in  his  absence  on  December  26,  1949, 
and  suppressing  all  evidence  obtained  on  that  visit 
by  the  Internal  Revenue  Agents  will  stand. ' ' 

The  Court  finally  states: 

"Evidence  obtained  by  an  unconstitutional  search 
and  seizure  is  not  admissible  against  the  defendant 
and  a  conviction  obtained  thereon  would  of  neces- 
ity  have  to  be  reversed." 

It  is  respectfully  submitted  that  in  view  of  the 
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case  of  Weldon  v.  U.  S.,  196  F.  (2)  874,  875,  and  the 
other  eases  previously  cited  in  plaintiff's  Further 
Points  and  Authorities,  that  a  full  and  complete 
civil  trial  should  be  had,  where  all  the  evidence  and 
facts  can  be  brought  before  this  Court,  after  the 
usual  civil  discovery  proceedings  have  been  had, 
including  the  production  of  the  assignment  dated 
April  7,  1953,  which  is  mentioned  in  paragraph  7  of 
the  Further  Affidavit  of  Irwin  R.  Weiss. 

Respectfully  Submitted, 

/s/  BERNARD  B.  LAVEN, 
Attorney  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  Febniary  11,  1955.  [68] 


[Title  of  District  Court  and  Cause.]  • 

ORDER  OX  MOTION  UNDER  RULE  41  (e) 
OF  FEDERAL  RULES  OF  CRIMINAL 
PROCEDURE 

Plaintiff  having  filed  a  "Complaint  for  Tempo- 
rary Restraining  Order  and  Injunction,  Suppression 
of  Evidence,  and  demand  for  Jury  Trial,"  alleging 
violation  of  the  Fourth  Amendment  prohibition 
against  ''unreasonable  searches  and  seizures,"  and 
violation  of  the  Fifth  Amendment  provision  against 
self-incrimination;  and  it  appearing  to  the  Court: 

(1)  that  the  action  is  properly  to  be  treated  as 
a  motion  pursuant  to  Rule  41(e)   of  the  Federal 
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Rules  of  Criminal  Procedure  permitting  a  "Motion 
for  Return  of  Property  and  to  Suppress  Evidence" ; 

(2)  that,  concerning  as  they  may  discipline  [75] 
of  an  officer  of  the  court,  and  being  of  an  equitable 
nature,  the  provisions  of  Rule  41(e)  contemiolate 
that  the  motion  shall  be  heard  and  "tried  upon  the 
facts  by  the  Court  without  a  jury"  [Chieftain 
Pontiac  Corp.  v.  Julian,  209  F.  2nd  657,  659  (1st  Cir., 
1954);  Rules  47,  12(b)(4)  Fed.  Rules  Crim.  Proc, 
18  U.S.C.A. ;  Centraccio  v.  Garrity,  198  F.  2d  382, 
385  (1st  Cir.),  cert,  denied,  344  U.S.  866  (1952); 
United  States  v.  Rosenwasser,  145  F.  2d  1015,  1017 
(9th  Cir.  1944)  ;  see  United  States  v.  Rosenwasser, 
323  U.S.  360  (1945)  ;  cf.  Weldon  v.  United  States, 
196  F.  2d.  874,  875  (9th  Cir.  1952)]. 

(3)  that  plaintiff  admittedly  consented  to  the 
inspection  of  his  books  by  Special  Internal  Revenue 
Agent  Weiss,  but  was  not  informed  that  the  exami- 
nation was  being  undertaken  because  plaintiff  was 
suspected  of  willful  tax  evasion  [see:  Montgomery 
V.  United  States,  203  F.  2d  887,  892-893  (5th  Cir., 
1953);  Massei  v.  United  States,  295  Fed.  683, 
684  (4th  Cir.),  cert,  denied,  264  U.S.  592  (1924)]. 

(4)  that  plaintiff  alleges  he  understood,  when 
he  gave  consent,  that  the  examination  of  his  books 
concerned  only  his  tax  liability  for  the  years  1947 
and  1948,  whereas  it  actually  concerned  his  tax 
liability  for  the  years  1948  through  1951,  and  later 
on  1952. 

(5)  that  here,  as  in  United  States  v.  Wolrich, 
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119  F.  Siipp.  538  ( S.D.N. Y.,  1954),  "The  revenue 
agent  made  no  attempt  to  hide  his  official  identity 
or  the  official  purpose  of  his  business.  Surely  [76] 
defendant  was  aware  that,  if  a  'routine  audit'  re- 
vealed e^idence  of  criminal  liability,  the  agent 
would  not  ignore  it  merely  because  he  was  pri- 
marily concerned  with  civil  liability.  Defendant  was 
apprised  of  the  fact  that  his  books  were  sought 
for  investigation  by  an  official  of  the  Internal 
Revenue  Bureau."   [119  F.  Supp.  at  510]. 

(6)  that  "failure  to  warn  the  defendants  of 
their  constitutional  rights  before  questioning  them 
[at  a  time  when  criminal  prosecution  was  con- 
templated] as  to  their  potential  tax  liability  does 
not  per  se  and  as  a  matter  of  law  render  their 
admissions  involuntary.  The  circumstances  of  the 
investigation  and  the  failure  to  warn  the  defend- 
ants of  their  constitutional  rights  were  matters 
which  went  only  to  the  weight  and  credibility  of  the 
evidence  thus  obtained  and  not  to  its  admissi- 
bility." [United  States  v.  Guerrina,  126  F.  Supp. 
609,  610  (E.D.  Pa.  1955)]. 

(7)  that  a  reasonable  man  must  be  held  to 
understand,  when  he  opens  his  private  books  to 
an  investigator  charged  with  enforcing  the  law, 
criminal  and  civil,  that  he  permits  inspection  for 
all  purposes  relevant  to  the  inquiry — imless  he 
imposes  some  specific  limitation. 

(8)  that  unlimited  consent  given  imder  such 
circumstances  is  consent  "voluntarily  and  under- 
standingly  given"   [Powers  v.  United  States,  223 
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U.  S.  303,  313   (1912)  ;  accord,   Wilson  v.  United 
States,  162  U.  S.  613  (1896)]. 

(9)  that  assuming  all  of  plaintiff's  allegations 
to  be  true,  and  in  particular  that  Special  [77] 
Agent  Weiss  knew  that  fraud  was  suspected  but 
did  not  inform  plaintiff  that  the  purpose  of  the 
investigation  was  to  acquire  evidence  for  a  criminal 
prosecution,  nevertheless  plaintiff's  constitutional 
rights  to  be  free  from  "unreasonable  searches  and 
seizures"  and  from  being  "compelled  *  *  *  to  be  a 
witness  against  himself"  were  not  violated  [U.  S. 
Const.,  Amend.  TV,  V] ;  and 

(10)  that  "Even  if  the  Government  Agents  ob- 
tained the  voluntary  disclosures  *  *  *  by  the  guile 
of  a  false  representation  that  no  investigation 
was  pending  *  *  *  it  could  not  be  said  that  such  a 
strategem  constitutes  an  unreasonable  search  and 
seizure  within  the  meaning  of  the  Fourth  Amend- 
ment" [Chieftain  Pontiac  Corp.  v.  Julian,  supra, 
209  F.  2d  at  659-660;  accord.  United  States  v. 
American  Stevedores,  16  F.  R.  D.  164,  171  (S.D. 
N.Y.  1954)  ;  see  Bowles  v.  Chew,  53  F.  Supp.  787 
(N.D.  Cal.,  1944)]. 

It  is  Ordered: 

(a)  that  the  order  to  show  cause  issued  January 
4,  1955,  is  hereby  discharged. 

(b)  that  defendants'  "Motion  to  Strike  Demand 
for  Jury"  filed  January  17,  1955,  is  hereby  granted. 

(c)  that  plaintiff's  motions  to  suppress  evidence 
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and  for  return  of  property,  and  for  a  preliminary 
injunction,  are  hereby  denied;  and 

(d)  that  defendants  serve  and  lodge  with  the 
Clerk  within  ten  days  findings  of  fact,  conclusions 
of  law  and  judgment  accordingly,  to  be  settled 
pursuant  to  local  rule  7.  [78] 

It  is  Further  Ordered  that  the  Clerk  this  day 
serve  copies  of  this  order  by  United  States  mail 
upon  the  attorneys  for  the  parties  appearing  in 
this  cause. 

March  28,   1955. 

/s/  WM.  C.  ]\IATHES, 

United  States  District  Judge. 

[Endorsed]  :     Filed  March  29,  1955.  [79] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above-entitled  matter  having  come  on  for 
hearing  on  the  first  day  of  February,  1955,  before 
the  Honorable  William  C.  Mathes,  United  States 
District  Judge,  the  plaintiff  represented  by  his 
coimsel,  Bernard  B.  Laven,  and  the  defendants  rep- 
resented by  their  counsel,  Laughlin  E.  Waters, 
United  States  Attorney  for  the  Southern  District 
of  California,  and  Max  F.  Deutz  and  Cecil  Hicks, 
Jr.,  Assistants  United  States  Attorney  for  said  dis- 
trict, and  the  Court  having  received  affidavits,  writ- 
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ten  briefs  and  oral  argument,  and  the  Court  being 
fully  satisfied  in  the  premises,  makes  its  Findings 
of  Fact  and  Conclusions  of  Law  as  follows: 

Findings  of  Fact 

I. 

That  the  action  is  a  motion  for  return  of  prop- 
erty and  to  suppress  evidence,  pursuant  to  Rule 
41(e)  of  the  Federal  Rules  [80]  of  Criminal  Pro- 
cedure. 

II. 

That  Irwin  R.  Weiss  is  a  Special  Agent  of  the 
Intelligence  Division,  Internal  Revenue  Service, 
United  States  Treasury  Department. 

III. 

That  on  April  14,  1953,  Special  Agent  Weiss 
called  at  the  office  of  the  plaintiff,  Charles  W.  Hoff- 
ritz,  doing  business  as  Glo-Dial  Clock  Company, 
922  West  23rd  Street,  Los  Angeles,  California,  and 
returned  there  from  time  to  time  up  to  and  includ- 
ing May  1,  1953. 

IV. 

That  on  April  14,  1953,  Special  Agent  Weiss 
advised  plaintiff  that  he  was  investigating  plain- 
tiff's income  tax  liabilities,  and  made  no  attempt 
to  hide  his  official  identity  or  purpose  of  his  busi- 
ness, but  did  not  advise  plaintiff  of  his  right,  un- 
der the  United  States  Constitution,  Amendment  V, 
not  to  be  a  witness  against  himself. 

V. 

That  plaintiff  gave  Special  Agent  Weiss  permis- 
sion to  examine  his  books  and  records,  and  plaintiff 
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imposed  no  limitation  on  his  consent,  and  that  Spe- 
cial Agent  Weiss  did  thereafter  inspect  said  books 
and  records. 

VI. 
That  plaintiff's  consent  given  to  Special  Agent 
Weiss  to  examine  plaintiff's  books  and  records  was 
voluntarily  and  understandingiy  given,  was  not  re- 
voked, and  continued  to  be  voluntary  during  the 
period  of  investigation  of  said  books  and  records 
by  Special  Agent  Weiss. 

From  the  foregoing  Findings  of  Fact,  the  Court 
makes  the  following  Conclusions  of  Law:  [81] 

Conclusions  of  Law 

I. 

That  the  action  commenced  by  plaintiff  is  a  mo- 
tion for  return  of  property  and  to  suppress  evi- 
dence, pursuant  to  Rule  41(e)  of  the  Federal  Rules 
of  Criminal  Procedure. 

II. 

That  the  action  arises  out  of  this  Court's  power 
to  discipline  an  officer  of  the  Court  and  is  equitable 
in  nature,  and  further,  pursuant  to  said  Rule  41(e), 
the  motion  shall  be  heard  and  tried  upon  the  facts 
by  the  Court  without  a  jury. 

III. 

That  the  failure  of  Special  Agent  Weiss  to  ad- 
vise plaintiff  of  his  right,  under  the  United  States 
Constitution,  Amendment  V,  not  to  be  a  witness 
against  himself,  does  not  render  plaintiff's  consent 
to  examine  his  books  involuntarv. 
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IV. 

The  failure  of  Special  Agent  Weiss  to  advise 
plaintiff  that  a  criminal  investigation  was  pending 
was  not  a  strategem  amounting  to  an  unlawful 
search  and  seizure  within  the  meaning  of  the  United 
States   Constitution,  Amendment   IV. 

V. 

That  plaintiff,  as  a  reasonable  man,  is  held  to  un- 
derstand that  when  he  gave  permission  to  inspect 
his  books  and  records  to  an  investigator  charged 
with  enforcing  the  law,  and  placed  no  limitations 
on  such  permission,  that  he  permits  the  inspection 
for  all  purposes  relevant  to  the  inquiry  including 
evidence  of  wilfull  tax  evasion. 

VI. 

The  plaintiff's  right  to  be  free  from  unlawful 
searches  and  seizures  under  the  United  States  Con- 
stitution, Amendment  V,  was  not  violated.  [82] 

VII. 

That  plaintiff  was  not  involuntarily  compelled  to 
be  a  witness  against  himself. 

VIII. 

That  plaintiff's  consent  to  examine  his  books  and 
records  was  voluntarily  and  understandingly  made, 
was  not  revoked,  and  continued  to  be  voluntary 
during  the  period  of  investigation  of  said  books  and 
records  by  Special  Agent  Weiss. 

Let  Judgment  Be  Entered  Accordingly. 
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Dated  at  Los  Angeles,  California  this  18th  day 
of  April,  1955. 

/s/  WM.  C.  MATHES, 

United  States  District  Judge. 

Lodged  April  8,  1955. 

[Endorsed] :     Filed  April  18,  1955.  [83] 


L^nited  States  District  Court,  Southern  District  of 
California,  Central  Division 

No.  17721-WM  (Civil) 

CHARLES  W.  HOFFRITZ, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA,  LAUGHLIN 
E.  WATERS,  United  States  Attorney,  and 
IRWIN  R.  WEISS, 

Defendants. 

JUDGMENT 

The  above-entitled  matter  having  come  on  for 
hearing  on  the  first  day  of  February,  1955,  before 
the  Honorable  William  C.  Mathes,  United  States 
District  Judge,  the  plaintiff  being  represented  by 
his  counsel,  Bernard  B.  Laven,  and  the  defendants 
being  represented  by  their  counsel,  Laughlin  E. 
Waters,  United  States  Attorney  for  the  Southern 
District  of  California,  and  Max  F.  Deutz  and  Cecil 
Hicks,  Jr.,  Assistants  United  States  Attorney  for 
said  district,  and  the  Court  having  received  affi- 
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davits,  written  briefs  and  oral  argument,  and  the 
Court  being  fully  satisfied  in  the  premises,  and  the 
Court  having  made  and  filed  its  Findings  of  Fact 
and  conclusions  of  Law, 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed: 

I. 
That  the  order  to  show  cause  issued  January  4, 
1955,  should  be,  and  hereby  is,  discharged.  [84] 

II. 

That  the  defendant's  motion  to  strike  demand 
for  jury  filed  January  17,  1955,  should  be,  and  here- 
by is,  granted. 

III. 

That  plaintiff's  motions  to  suppress  evidence  and 
for  return  of  property  and  for  a  preliminary  in- 
junction should  be  and  hereby  are,  denied. 

Dated  at  Los  Angeles,  California,  this  18th  day 
of  April,  1955. 

/s/  WM.  C.  MATHES, 

LTnited  States  District  Judge. 

Affidavit  of  Service  by  Mail  attached. 
Lodged  April  8,  1955. 
[Endorsed] :     Filed  April  18,  1955. 
Docketed  and  entered  April  19,  1955.  [85] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

Plaintiff,  Charles  W.  Hoffritz,  moves  the  Court 
for  an  Order  granting  a  new  trial  in  the  above-en- 
titled action,  in  which  judgment  was  entered  on  the 
19th  day  of  April,  1955,  on  the  following  grounds: 

1.  Insufficiency  of  evidence  to  support  the  de- 
cision of  the  Court,  in  that  the  Further  Affidavit  of 
Irwin  R.  Weiss  in  paragraph  4  admits  that  he  con- 
ducts preliminary  investigations  which  might  re- 
sult in  criminal  proceedings,  and  which  fact  he 
suppressed  from  the  plaintiff  in  obtaining  his  con- 
sent to  inspect  his  personal  books  and  records,  and 
therefore  there  is  no  evidence  that  the  consent  of 
the  plaintiff  was  entirely  voluntarily  and  under- 
standingly  given. 

2.  Error  in  law,  in  that  the  Court  found  for  the 
defendants  under  section  41(e)  of  the  Federal  Rules 
of  Criminal  Procedure,  thereby  depriving  the  plain- 
tiff of  a  trial  of  a  civil  [87]  genuine  issue  as  to 
material  facts. 

3.  Newly  discovered  evidence  that  has  been  dis- 
covered since  the  hearing  of  this  cause,  and  could 
not  have  been  obtained  for  use  at  the  hearing  herein 
by  the  exercise  of  reasonable  diligence,  and  which 
evidence  is  material  and  not  merel}^  cumulative  or 
impeaching  in  character,  and  is  of  such  nature  that 
if  received  at  the  hearing,  it  would  have  probably 
produced  a  different  decision,  all  of  which  more 
fully  appears  from  the  Affidavit  of  Bernard  B. 
Laven  in  support  hereof. 
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Dated:  April  26,  1955. 

/s/  BERNARD  B.  LAVEN, 
Attorney  for  Plaintiff. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  April  28,  1955.  [88] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  NEW  TRIAL 

To  the  Defendants  and  Their  Attorney,  Laughlin 
E.  Waters,  United  States  Attorney: 

You  and  Each  of  You  Will  Please  Take  Notice 
that  the  plaintiff  will,  in  the  United  States  District 
Court  for  the  Southern  District  of  California,  on 
May  9,  1955,  at  10:00  o'clock  a.m.,  or  as  soon  there- 
after as  counsel  can  be  heard  in  the  courtroom  of 
the  Honorable  William  Mathes,  move  the  cou.rt  to 
vacate  and  set  aside  the  decision  of  the  court  ren- 
dered in  the  above-entitled  matter  and  grant  a  new 
trial  of  said  cause,  upon  each  and  every  one  of  the 
grounds  as  set  forth  in  the  Motion. 

The  motion  will  be  made  pursuant  to  Rule  59(a) 
F.R.C.P.,  and  upon  the  Affidavit  of  Bernard  B. 
Laven,  Minutes  of  the  Court,  and  upon  all  the  files, 
records,  and  pleadings  in  said  matter. 

Dated:  April  26,  1955. 

/s/  BERNARD  B.  LAVEN, 
Attorney  for  Plaintiff. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  April  28,  1955.  [90] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  BERNARD  B.  LAVEN  IN 
SUPPORT  OF  MOTION  FOR  NEW  TRIAL, 
ON  GROUNDS  OF  NEWLY-DISCOVERED 
EVIDENCE 

State  of  California, 
County  of  Los  Angeles — ss. 

Bernard  B.  Laven,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  the  attorney  of  record  for  the  plaintiff. 
That  as  early  as  February  3,  1955,  affiant  wrote  a 
letter  to  R.  P.  Hertzog,  Acting  Chief  Counsel  for 
the  U.  S.  Internal  Revenue  Service,  Washington, 
D.  C,  inquiring  as  to  the  duties  of  a  Special  Agent 
and  those  of  a  Revenue  Agent,  according  to  the 
Table  of  Organization  as  of  April,  1953.  That  the 
affiant  did  not  immediately  receive  any  reply  to 
said  letter,  and  diligently  pursued  his  inquiry  to  the 
said  Chief  Counsel,  by  writing  another  letter  on 
February  22,  1955,  and  on  ^larch  1,  1955,  received 
a  letter  of  acknowledgement  from  said  R.  P.  Hert- 
zog to  the  effect  that  the  letter  had  been  referred 
to  the  Administration  Office  for  [92]  consideration, 
and  it  was  not  until  March  29,  1955,  that  the  affiant 
was  able  to  obtain  the  desired  information  from 
the  Regional  Commissioner  in  San  Francisco,  a 
I^hotostatic  copy  of  which  letter  is  marked  Exhibit 
1,  attached  hereto,  and  made  a  part  hereof  by  ref- 
erence as  though  fully  set  forth. 

/s/  BERNARD  B.  LAVEN, 

Affiant. 
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Subscribed  and  sworn  to  before  me  this  26th  day 
of  April,  1955. 

[Seal]        /s/  PERCY  DEABIN, 
Notary  Public  in  and  for  Said  County  and  [93] 
State. 


EXHIBIT  No.l 

U.  S.  Treasury  Department 

Internal  Revenue  Service 

Regional  Commissioner 

San  Franciso,  Calif. 

P.  O.  Box  889 

March  28,  1955. 
In  Replying  Refer  to  Ad  :PC. 

Mr.  Bernard  B.  Laven, 
Suite  1212, 

530  West  Sixth  Street, 
Los  Angeles  14,  California. 

Dear  Mr.  Laven: 

I  have  received  your  request  of  March  14,  1955, 
for  information  concerning  duties  and  responsi- 
bilities assigned  to  Internal  Revenue  Agents  and 
those  assigned  to  criminal  investigations  (Special 
Agents).  The  following  is  a  general  discussion  of 
such  duties: 

The  duties  of  an  Internal  Revenue  Agent  are  to 
administer,  supervise,  or  perform  work  involved  in 
determining  by  investigations  of  taxpayers'  books 


64  Charles  W.  Hoffritz  vs. 

of  accounts  and  records,  and  other  sources  of  infor- 
mation, the  correct  tax  liability  of  taxpayers  filing 
individual,  partnership,  fiduciary,  corporation,  and 
consolidated  corporation  income  and  excess  profits 
tax  returns;  giving  technical  advice  to  taxpayers 
and  taxpayers'  representatives  on  questions  involv- 
ing income  and  excess  profits  tax  matters;  redeter- 
mination of  tax  entirely  through  investigation  of 
claims,  (filed  by  the  taxpayers)  for  refund  of  income 
and  excess  profits  taxes;  discussions  with  taxpayers 
or  their  representatives  to  reach  agreement  on  mat- 
ters in  dispute;  in  regard  to  cases  appealed  to  the 
Tax  Court  of  the  United  States  or  tax  cases  to  be 
tried  in  the  Federal  courts,  in  giving  assistance  and 
advice  to  Government  counsel  who  are  developing 
the  case  record  in  prej^aration  for  trial;  in  coop- 
erating with  and  assisting  attorneys  assigned  to  the 
Office  of  the  General  Counsel  and  the  Office  of  the 
Attorney  General  in  income  and  excess  profits  tax 
problems. 

The  duties  of  a  Special  Agent  are  to  administer, 
supervise,  or  perform  work  involved  in  the  investi- 
gations of  alleged  or  suspected  wilfull  attempts  by 
taxpayers  to  defraud  the  Government,  which  usually 
concern  income  taxes,  but  may  concern  estate,  gift, 
Social  Security,  or  a  variety  of  excise  taxes,  with 
])articu]ar  reference  to  the  criminal  phase  of  the 
cases  with  a  view  toward  establishing  conclusive 
proof  for  presentation  in  the  courts  of  taxpayers' 
deliberate  attempts  to  evade  taxes;  investigations 
of  charges  of  unethical  or  criminal  actions  on  the 
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part  of  agents  and  attorneys  enrolled  to  practice 
before  the  Treasury  Department,  and  of  applicants 
to  practice  before  the  Treasury  Department.  Holds 
conferences  on  the  highest  [94]  level  with  taxpayer, 
his  attorney  and/or  accountant,  Internal  Revenue 
Service  officials,  and  representatives  of  the  Federal 
Government,  such  as  judges,  JJ.  S.  Attorneys,  and 
prosecuting  attorneys;  makes  recommendations  re- 
garding the  institution  of  criminal  proceedings  in 
tax  fraud  cases. 

The  functions  of  Internal  Revenue  Agents  and 
Special  Agents  are  not  prescribed  by  law,  rule,  or 
regulation.  The  duties  described  above  are  merely 
typical  of  what  an  Internal  Revenue  Agent  or  Spe- 
cial Agent  might  do.  The  actual  assignment  of 
duties,  such  as  the  typical  duties  shown  above,  to 
an  individual  employee  of  the  Internal  Revenue 
Service  designated  as  an  Internal  Revenue  Agent 
or  a  Special  Agent  is  effected  by  the  administrative 
action  of  a  properly  authorized  supervisor. 

If  I  can  be  of  any  further  assistance  to  you, 
please  let  me  know. 

Very  truly  yours, 

/s/  F.  M.  HARLESS, 

Acting  Regional 
Commissioner. 

[Endorsed] :     Filed  April  28, 1955.  [95] 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT— MAY  31,  1955 
At  Los  Angeles,  Calif. 

Present:  Hon.  Wm.  C.  Mathes,  District  Judge. 

Counsel  for  Plaintiff:  Bernard  B.  Laven. 

Counsel  for  Defendants:  Cecil  Hicks,  As- 
sistant U.  S.  Attorney. 

Proceedings : 

For  bearing  motion  of  plaintiff  for  new  trial. 
Court  Orders  said  motion  denied. 

JOHN  A.  CHILDRESS, 
Clerk.  [112] 


United  States  District  Court,  Southern  District  of 
California,  Central  Division 

No.  17721— WM 

CHARLES  W.  HOFFRITZ, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA,  et  al.. 

Defendants. 

ORDER  DENYING  PLAINTIFF'S  MOTION 
FOR  NEW  TRIAL 

Whereas,  this  matter  came  on  for  hearing  on  May 
31,  1955,  on  plaintiff's  Motion  for  New  Trial,  plain- 


United  States  of  America,  et  al.  61 

tiff  appearing  by  and  through  his  attorney,  Ber- 
nard B.  Laven,  and  defendants  appearing  by  and 
through  their  attorneys,  Laughlin  E.  Waters,  United 
States  Attorney ;  Louis  Lee  Abbott  and  Cecil  Hicks, 
Jr.,  Assistants  United  States  Attorney,  and  the 
Court  having  heard  argument  thereon  both  written 
and  oral,  and  the  Court  being  fully  advised  in  the 
premises  and  good  cause  appearing  therefor. 

It  Is  Ordered  that  plaintiff's  Motion  for  New 
Trial  be  and  the  same  hereby  is  denied. 

Dated :  This  7th  day  of  June,  1955. 

Approved  as  to  Form : 

/s/  BERNARD  B.  LAVEN, 

Attorney  for  Plaintiff. 

/s/  WM.  C.  MATHES, 

United  States  District  Judge. 

[Endorsed] :     Filed  June  7,  1955.  [113] 
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NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Charles  W.  Hoff- 
ritz,  Plaintiff  above  named,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  Final  Judgment  entered  in  this  action 
on  the  19th  day  of  April,  1955,  and  the  Order  de- 
nying Plaintiff's  Motion  for  a  New  Trial  entered  on 
the  31st  day  of  May,  1955. 


68  Charles  W.  Hoffritz  vs. 

Dated  June  27,  1955. 

/s/  BERNARD  B.  LAVEN, 

Attorney  for  Appellant. 

[Endorsed] :     Filed  June  27,  1955.  [114] 
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STIPULATION  FOR  EXTENSION  OF  TIME 
WITHIN  WHICH  TO  FILE  RECORD  AND 
DOCKET  APPEAL  UNDER  RULE  73g, 
FEDERAL  RULES  OF  CIVIL  PROCE- 
DURE 

It  Is  Hereby  Stipulated  by  and  between  the  at- 
torneys for  the  respective  parties  that  pursuant  to 
Rule  73g  of  the  Federal  Rules  of  Civil  Procedure, 
the  i3laintiff  and  appellant  Charles  W.  Hoffritz 
shall  have  to  and  including  seventy-five  (75)  days, 
to  wit:  from  the  27th  da}^  of  June,  1955,  to  and 
including  the  9th  day  of  September,  1955,  within 
which  to  file  and  docket  his  appeal,  on  the  grounds 
that  the  said  time  is  necessary  in  order  to  complete 
the  reporter's  transcript  and  prepare  the  various 
documents  which  have  been  requested  by  plaintiff 
and  api)ellant  in  his  Designation  of  Record  on  Ap- 
peal. 

Dated  this  17th  day  of  July,  1955. 

/s/  CECIL  HICKS,  JR., 

By  CECIL  HICKS,  JR., 

Asst.  U.  S.  Attv. 
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/s/  BERNARD  B.  LAVEN, 

Attorney  for  Plaintiff  and 
Appellant. 

It  Is  So  Ordered  this  18th  day  of  July,  1955. 

/s/  WM.  C.  MATHES, 

Judge  of  the  District  Court. 

[Endorsed]  :     Filed  July  18,  1955.  [119] 
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CERTIFICATE  OF  CLERK 
I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages, 
numbered  1  to  119,  inclusive,  contain  the  original: 

Complaint. 

Motion  for  Preliminary  and  Temporary  Injunc- 
tion. 

Affidavit  in  Support  thereof. 

Points  and  Authorities  in  Support  of  Motion  for 
P.  and  T.  Injunction. 

Order  to  Show  Cause. 

Affidavit  in  Opposition  to  Motion  for  Injunction. 

Affidavit  in  Opposition  to  Motion  for  Injunction. 

Motion  and  Notice  of  Motion  to  Strike  demand 
for  jury  trial,  etc. 

Affidavit  of  Charles  W.  Hoffritz. 

Affidavit  of  Ward  A.  Faoro. 

Plaintiff's  Further  Points  and  Authorities. 

Further  Affidavit  of  Irwin  R.  Weiss. 

Reply  to  Further  Affidavit  of  Irwin  R.  Weiss. 
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Additional  Points  and  Authorities  on  behalf  of 
Plaintiff. 

Order  on  Motion  imder  Rule  tl:l(e). 

Findings  of  Fact  and  Conclusions  of  Law. 

Judgment. 

Motion  for  New  Trial. 

Notice  of  Motion  for  New  Trial. 

Affidavit  of  Bernard  B.  Laven. 

Points  and  Authorities  in  Support  of  Motion  for 
New  Trial. 

Additional  Points  and  Authorities  in  Support  of 
Motion  for  a  New  Trial. 

Minutes  of  the  Court  for  May  31,  1955. 

Order  Denying  Plaintiff's  Motion  for  New  Trial. 

Notice  of  Appeal. 

Designation  of  Record  on  Appeal. 

Stipulation  for  Extension  of  Time  to  Docket  Rec- 
ord on  Appeal. 

which,  together  with  a  full,  true  and  correct  copy 
of  minutes  of  the  court  for  May  31,  1955,  all  in 
said  cause,  constitute  the  transcript  of  record  on 
api)eal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 

1  further  certify  that  my  fees  for  preparing  the 
foregoing  record  amoimt  to  $2.00,  which  sum  has 
been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  15th  day  of  Sept.,  1955. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk. 

/s/  CHARLES   E.  JONES, 
Deputy  Clerk. 
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[Endorsed]  :  No.  14874.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Charles  W.  Hoff- 
ritz,  Appellant,  vs.  United  States  of  America, 
Laughlin  E.  Waters,  United  States  Attorney,  and 
Irwin  R.  Weiss,  Appellees.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  Southern  District  of  California,  Central  Di- 
vision. 

Filed  September  17,  1955. 

/s/  PAUL  P.   O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14874 

CHARLES  W.  HOFFRITZ, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA,  LAUGHLIN 
E.  WATERS,  United  States  Attorney,  and  IR- 
WIN R.  WEISS, 

Appellees. 

CONCISE  STATEMENT  OF  POINTS  ON 
WHICH  APPELLANT  INTENDS  TO  RELY 
ON  APPEAL 

Appellant  Charles  W.  Hoffritz  states  that  the 
points  on  which  he  intends  to  rely  on  the  appeal 
herein  are  as  follows : 

The  Court  erred: 

1.  In  holding  that  plaintiff's  civil  action  was  a 
motion  for  return  of  pro])erty  and  to  supress  evi- 
dence pursuant  to  Rule  41  (e)  of  the  Federal  Rules 
of  Criminal  Procedure; 

2.  In  holdinc;  that  the  action  arises  out  of  the 
District  Court's  power  to  discipline  an  officer  of 
the  court  and  is  equitable  in  nature,  and  pursuant 
to  Rule  41  (e)  of  the  Federal  Rules  of  Criminal 
Procedure,  the  motion  should  be  heard  and  tried 
upon  the  facts  by  the  Court,  without  a  jury; 

3.  In  finding  that  plaintiff  and  appellant  gave 
Special    Agent   Weiss   permission   to   examine   his 
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books  and  records  and  imposed  no  limitation  on 
his  consent; 

4.  In  holding  that  the  failure  of  Special  Agent 
Weiss  to  advise  plaintiff  and  appellant  of  his  rights 
mider  the  United  States  Constitution,  Amendment 
V,  not  to  be  a  witness  against  himself,  does  not 
render  plaintiff  and  appellant's  consent  to  examine 
liis  books  involuntary ; 

5.  In  holding  that  the  failure  of  Special  Agent 
Weiss  to  advise  plaintiff  and  appellant  that  a 
criminal  investigation  was  pending  was  not  a  strate- 
gem  amounting  to  unlawful  search  and  seizure 
within  the  meaning  of  the  United  States  Constitu- 
tion, Amendment  IV; 

6.  In  holding  that  the  plaintiff'  and  appellant,  as 
a  reasonable  man,  is  held  to  understand  that  when 
he  gave  his  permission  to  inspect  his  books  an  , 
records  to  an  investigator  charged  with  enforcing 
the  law,  and  placed  no  limitations  on  such  permis- 
sion, he  permits  the  inspection  for  all  purposes 
relevant  to  the  inquiry,  including  evidence  of  wilfull 
tax  evasion; 

7.  In  holding  that  the  plaintiff  and  appellant's 
right  to  be  free  from  unlawful  search  and  seizure 
under  the  United  States  Constitution,  Amendment 
V,  was  not  violated; 

8.  In  holding  that  the  plaintiff  and  appellant 
was  not  involuntarily  compelled  to  be  a  witness 
against  himself; 

9.  In  holding  that  the  plaintiff  and  appellant's 
consent  to  examine  his  books  and  records  was  vol- 
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mitarily  and  understandingly  made,  was  not  re- 
voked, and  continued  to  be  voluntary  during  the 
period  of  investigation  of  his  books  and  records  by 
Special  Agent  Weiss; 

10.  In  finding  that  plaintiff  and  appellant's  civil 
action  for  the  return  of  pei'sonal  property  was  a 
motion  pursuant  to  Rule  41  (e)  of  the  Federal 
Eules  of  Criminal  Procedure: 

11.  In  hearing  the  matter  upon  affidavits,  de- 
pri^-ing  plaintiff  and  appellant  of  the  trial  of  a 
civil  action  upon  oral  evidence  and  its  merits; 

12.  In  denying  plaintiff  and  api)ellant's  motion 
for  a  temporary  in j  miction  restraining  the  defend- 
ants and  appellee  from  doing  any  of  the  acts  men- 
tioned in  Paragraph  1  of  his  prayer  for  relief  in 
his  complaint; 

13.  In  refusing  to  order  the  return  of  all  tran- 
scripts of  books,  papers,  documents,  records,  and 
information  obtained  therefor  by  Special  Agent  Ir- 
win R.  Weiss  and  belonging  to  plaintiff  and  ap- 
pellant ; 

14.  In  refusing  to  order  the  suppression  of  all 
the  property  mentioned  in  Paragraph  13  herein  as 
evidence. 

Dated:     September  22,  1955. 

/s/  BERNARD  B.  LA  VEX, 

Attorney  for  Appellant. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  September  26,  1955. 
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STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the  at- 
torneys for  the  plaintiff  and  appellant  and  defend- 
ants and  appellees  that  an  Indictment  was  returned 
by  the  Grand  Jury  and  filed  with  the  Clerk  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division,  on  August  31, 
1955,  charging  the  appellant  herein,  in  Count  One, 
with  violation  of  Section  145  (b)  of  Title  26,  U.S.C, 
with  reference  to  the  calendar  year  1948;  in  Count 
Two,  with  violation  of  Section  145  (b),  of  Title  26, 
U.S.C,  with  reference  to  the  calendar  year  1949; 
in  Count  Three,  with  violation  of  Section  145  (b), 
of  Title  26,  U.S.C,  with  reference  to  the  calendar 
year  1950 ;  in  Count  Four,  with  violation  of  Section 
145  (b),  of  Title  26,  U.S.C,  with  reference  to  the 
calendar  year  1951 ;  in  Count  Five,  with  violation 
of  Section  145  (b)  of  Title  26,  U.S.C,  with  refer- 
ence to  the  calendar  year  1952;  in  Count  Six,  with 
violation  of  Section  2707  (c)  of  Title  26,  U.S.C, 
with  reference  to  the  month  of  December,  1949;  in 
Count  Seven,  with  violation  of  Section  2707  (c)  of 
Title  26,  U.S.C,  with  reference  to  the  month  of 
February,  1950;  in  Count  Eight,  with  violation  of 
Section  2707  (c),  of  Title  26,  U.S.C,  with  reference 
to  the  month  of  March,  1950;  in  Count  Nine,  with 
violation  of  Section  2707  (c)  of  Title  26,  U.S.C, 
with  reference  to  the  month  of  December,  1950 ;  and 
in  Count  Ten,  with  violation  of  Section  2707  (c)  of 
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Title  26,  U.S.C.,  with  reference  to  the  month  of 
June,  1951. 

Dated  this  22nd  day  of  September,  1955. 

/s/  BERNARD  B.  LAVEN, 

Attorney  for  Appellant. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney ; 

By  /s/  CECIL  HICKS,  JR., 

Attorney  for  Appellees. 

[Endorsed]:     Filed  September  26,  1955. 
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OPENING  BRIEF  OF  APPELLANT. 


Statement  of  Basis  of  Jurisdiction. 

This  is  an  appeal  from  a  judgment  by  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
CaHfornia,  Central  Division.  The  judgment  denies  (with- 
out hearing  of  oral  evidence)  appellant's  request  for  the 
return  of  personal  property  alleged  to  have  been  obtained 
from  him  by  a  Special  Agent  of  the  Bureau  of  Internal 
Revenue  in  violation  of  the  Fourth  and  Fifth  Amend- 
ments to  the  United  States  Constitution;  temporary  re- 
straining order;  and  injunction-suppression  of  evidence 
[R.  3],  and  to  enjoin  its  presentation  to  the  Grand  Jury. 

A  Motion  for  New  Trial  was  filed  within  the  time 
prescribed  by  law  [R.  60],  which  Motion  was  denied  on 
the  7th  day  of  June,  1955  [R.  67]. 

Notice  of  Appeal  by  appellant  was  duly  filed  within 
the  time  prescribed  by  law  [R.  67]. 
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Jurisdiction. 

The  District  Court  had  jurisdiction  under  Title  28, 
U.  S.  C,  Section  1331(3),  and  this  Court  has  jurisdiction 
under  Title  28,  U.  S.  C,  Section  1291. 

Opinion  Below. 

The  District  Court's  opinion  [R.  50]  has  not  been  offi- 
cially reported  in  the  Federal  Supplement. 

Statement  of  the  Case. 

This  case  arises  out  of  an  alleged  unlawful  search  and 
seizure  of  the  personal  books  and  records  belonging  to  the 
appellant  by  a  Special  Agent  of  the  Bureau  of  Internal 
Revenue,  in  violation  of  the  Fourth  and  Fifth  Amend- 
ments to  the  Constitution  of  the  United  States  of  Amer- 
ica. 

The  proceedings  below  were  brought,  prior  to  indict- 
ment, by  the  filing,  on  January  4,  1955,  of  a  complaint  in 
a  civil  proceeding,  for  a  temporary  restraining  order  and 
perpetual  injunction  enjoining  the  United  States,  and  all 
persons  in  active  participation  with  it,  from  presenting 
any  and  all  of  the  evidence  illegally  obtained  from  appel- 
lant, and  all  information  obtained  therefrom  to  the  United 
States  Grand  Jury,  and  suppressing  all  evidence  obtained 
as  a  result  of  the  illegal  means  used  to  obtain  the  books 
and  records  of  the  appellant,  and  ordering  the  return  of 
all  transcripts  and  copies  of  records,  books,  invoices, 
checks,  and  other  physical  records  and  objects  to  appel- 
lant or  such  other  persons  as  may  be  lawfully  entitled 
thereto  [R.  3]. 

As  a  part  of  the  proceedings  below,  the  appellant  filed 
a  Motion  for  Preliminary  and  Temporary  Injunction  [R. 
9],   and  an   Order  to  Show  Cause   for  Temporary   Re- 
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straining  Order  [R.  13],  which  were  based  upon  the  com- 
plaint on  file  [R.  3]  and  the  affidavits  of  the  appellant 
[R.  10]  and  one  Ward  A.  Faoro  [R.  36]. 

So  far  as  the  Motion  for  Temporary  Restraining  Order 
sought  to  enjoin  the  presentation  of  evidence  to  the  Grand 
Jury  is  concerned,  it  is  now  moot,  for  the  threatened  in- 
dictment was  returned  on  August  31,  1955  [R.  75]. 

Briefly,  the  appellant  alleged  that  he  had  been  induced 
to  turn  over  his  books  and  records  through  fraud  and 
deceit  practiced  upon  him  by  Special  Agent  Irwin  R. 
Weiss  of  the  Bureau  of  Internal  Revenue,  who  repre- 
sented that  he  wanted  to  re-check  appellant's  books  and 
records  for  the  years  1947  and  1948.  Appellant  also  al- 
leged that  his  bookkeeper,  one  Dorothy  Varble,  was  an 
informer  and  conspired  with  Special  Agent  Weiss  to  ob- 
tain appellant's  permission  to  inspect  his  business  books 
and  records  for  this  limited  purpose;  and  then,  contrary 
to  this  restricted  permission,  Dorothy  Varble  gave  access 
to  all  of  the  books  and  records  to  Special  Agent  Weiss. 

Appellant  further  alleged  that  Special  Agent  Weiss 
suppressed  the  fact  that  the  purpose  of  his  investigation 
was  to  obtain  evidence  for  contemplated  criminal  pro- 
ceedings; and  at  no  time  did  he  advise  the  appellant  of 
his  Constitutional  rights,  nor  that  the  appellant  could  re- 
fuse to  turn  over  his  business  books  and  records  for 
examination. 

The  government  offered,  in  opposition  to  appellant's 
Motion  for  Temporary  Injunction,  affidavits  of  Special 
Agent  Weiss  [R.  14]  and  Dorothy  Varble  [R.  22],  which 
did  not  specifically  deny  the  appellant's  allegations  but 
which  were  particularly  phrased  in  such  a  manner  as  to 
leave  many  matters  to  conjecture  and  implication. 


The  appellant  filed  an  affidavit  [R.  29]  categorically 
denying  each  material  fact  alleged  by  Special  Agent  Weiss 
and   Dorothy   Varble. 

The  complaint  and  the  Motion  for  Temporary  Injunc- 
tion and  Suppression  of  Evidence,  together  with  the  affi- 
davits, constitute  the  only  pleadings  in  the  case.  The 
government  filed  no  answer  to  the  complaint.  The  case, 
as  made,  was  entirely  by  affidavit,  and  no  oral  evidence 
was  received  by  the  court. 

The  requested  relief  was  denied  by  the  court  in  an  order 
made  on  March  28,  1955  [R.  50],  and  pursuant  thereto, 
Findings  of  Fact  and  Conclusions  of  Law  and  Judgment 
were  signed  by  the  court  on  April  18,  1955  [R.  54]. 

Specifications  of  Error. 

Essentially,  this  appeal  challenges  the  failure  of  the 
court  below  to  grant  appellant  a  hearing  on  oral  evidence 
to  resolve  the  conflicts  of  facts  raised  by  the  pleadings  and 
the  affidavits,  and  holding  that  the  civil  action  for  the 
return  of  personal  property  was  a  criminal  proceeding 
under  Rule  41(e)  of  the  Federal  Rules  of  Criminal  Pro- 
cedure and  that  appellant  had  intelligently  and  understand- 
ingly  waived  his  rights  under  the  Fourth  and  Fifth 
Amendments.  The  specifications  of  error  in  the  court's 
findings  are  as  follows: 

(1)  Holding  that  appellant's  civil  action  was  a  motion 
for  return  of  property  and  to  suppress  evidence  pursuant 
to  Rule  41(e)  of  the  Federal  Rules  of  Criminal  Proce- 
dure, instead  of  following  Rule  56  of  the  Federal  Rules 
of  Civil  Procedure; 

(2)  Holding  that  the  action  arises  out  of  the  District 
Court's  power  to  discipline  an  officer  of  the  court  and  is 


— 5— 

equitable  in  nature,  and  that  pursuant  to  Rule  41(e)  of 
the  Federal  Rules  of  Criminal  Procedure,  the  motion 
should  be  heard  and  tried  upon  the  facts  by  the  court, 
without  a  jury; 

(3)  Finding  that  appellant  gave  Special  Agent  Weiss 
permission  to  examine  his  books  and  records  and  imposed 
no  limitation  on  his  consent; 

(4)  Holding  that  the  failure  of  Special  Agent  Weiss  to 
advise  appellant  of  his  rights  under  the  United  States 
Constitution,  Amendment  V,  not  to  be  a  witness  against 
himself,  does  not  render  appellant's  consent  to  examine 
his  books  involuntary; 

(5)  Holding  that  the  failure  of  Special  Agent  Weiss 
to  advise  appellant  that  a  criminal  investigation  was 
pending  was  not  a  strategem  amounting  to  unlawful 
search  and  seizure  within  the  meaning  of  the  United 
States  Constitution,  Amendment  IV; 

(6)  Holding  that  appellant,  as  a  reasonable  man,  is 
held  to  understand  that  when  he  gave  his  permission  to 
inspect  his  books  and  records  to  an  investigator  charged 
with  enforcing  the  law,  and  placed  no  limitations  on  such 
permission,  he  permits  the  inspection  for  all  purposes 
relevant  to  the  inquiry,  including  evidence  of  wilful  tax 
evasion ; 

(7)  Holding  that  appellant's  right  to  be  free  from 
unlawful  search  and  seizure  under  the  United  States 
Constitution,  Amendment  V,  was  not  violated; 

(8)  Holding  that  appellant  was  not  involuntarily  com- 
pelled to  be  a  witness  against  himself; 

(9)  Holding  that  appellant's  consent  to  examine  his 
books  and  records  was  voluntarily  and  understandingly 


made,  was  not  revoked,  and  continued  to  be  voluntary 
during  the  period  of  investigation  of  his  books  and  records 
by  Special  Agent  Weiss; 

(10)  Finding  that  appellant's  civil  action  for  the  re- 
turn of  personal  property  was  a  motion  pursuant  to  Rule 
41(e)  of  the  Federal  Rules  of  Criminal  Procedure; 

(11)  Hearing  the  matter  upon  affidavits,  depriving 
appellant  of  the  trial  of  a  civil  action  upon  oral  evidence 
and  its  merits. 

(12)  Denying  appellant's  motion  for  a  temporary  in- 
junction restraining  the  appellees  from  doing  any  of  the 
acts  mentioned  in  Paragraph  1  of  appellant's  prayer  for 
relief  in  his  complaint; 

(13)  Refusing  to  order  the  return  of  all  transcripts 
of  books,  papers,  documents,  records,  and  information 
obtained  therefrom  by  Special  Agent  Irwin  R.  Weiss  and 
belonging  to  appellant; 

(14)  Refusing  to  order  the  suppression  of  all  of  the 
property  mentioned  in  Paragraph  (13)  herein  as  evidence. 

Summary  of  Argument. 

The  civil  proceedings  seeking  the  return  of  personal 
property  were  in  the  nature  of  a  claim  and  delivery  action 
and  were  properly  brought  before  any  criminal  indict- 
ment, since  appellant  alleged  a  threatened  deprivation  of 
rights  guaranteed  to  him  by  the  Constitution. 

The  provisions  of  the  Fifth  Amendment  are  to  be  lib- 
erally construed  in  favor  of  the  appellant. 

The  appellant  contends  that  he  did  not  knowingly  and 
understandingly  waive  his  immunity  privilege  under  the 
Fourth  and  Fifth  Amendments,  but  that  his  consent  was 
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obtained  by  trickery,  fraud,  and  deceit  practiced  upon  him 
by  Special  Agent  Weiss  of  the  Bureau  of  Internal  Reve- 
nue. 

This  trickery,  fraud,  and  deceit  consisted  of  the  sup- 
pression, by  Special  Agent  Weiss,  of  material  facts  from 
the  appellant;  and  had  these  facts  made  known  to  him, 
appellant  would  not  have  permitted  any  examination  of 
his  personal  books  by  an  agent  of  the  Bureau  of  Internal 
Revenue. 

Among  the  material  facts  constituting  fraud  and  deceit 
were  the  following: 

That  Special  Agent  Weiss  had  been  informed  by  Dor- 
othy Varble,  appellant's  bookkeeper,  that  appellant  was 
suspected  of  tax  evasion,  which  information  Special  Agent 
Weiss  withheld  from  appellant. 

That  Dorothy  Varble  furnished  certain  information 
to  the  Bureau  of  Internal  Revenue  for  the  purpose  of 
obtaining  an  informer's  fee;  and  in  furtherance  of  that 
end,  contrary  to  appellant's  specific  instructions  to  give 
Special  Agent  Weiss  his  books  for  1947  and  1948  only, 
for  the  purpose  of  re-checking  them,  she,  without  any  limi- 
tation, gave  Special  Agent  Weiss  all  appellant's  books  and 
records. 

That  appellant  contends  he  was  deluded  into  giving  his 
consent  to  the  examination  of  his  books  for  the  years  of 
1947  and  1948  by  the  representations  that  Special  Agent 
Weiss  desired  to  re-check  them.  Appellant  was  not  aware 
of  any  irregularities,  because  these  same  books  had  been 
checked  for  these  particular  years  by  Revenue  Agent 
Calkins,  who  made  some  minor  technical  civil  adjust- 
ments which  had  been  concluded  without  any  indication 
even  of  civil  fraud. 
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That  Special  Agent  Weiss  did  not  initially  identify 
himself  to  the  appellant  as  a  Special  Agent,  nor  did  he 
explain  to  him  that  his  principal  duty  is  to  obtain  evidence 
for  criminal  proceedings. 

That  Special  Agent  Weiss  did  not  disclose  the  nature 
of  the  assignment  he  had  received  from  his  superior. 

That  the  suppression  of  the  enumerated  material  facts 
was  equivalent  to  fraud  and  deceit,  and  appellant  did  not 
legally  consent  to  an  examination  of  his  books  and  rec- 
ords, because  the  consent  was  not  understandingly  and 
intelligently  given,  and  the  government  failed  to  sustain 
the  burden  of  showing  that  there  was  true  consent. 

Appellant  contends  that  Special  Agent  Weiss  could  not 
have  obtained  a  subpoena  under  Section  3602  of  the  In- 
ternal Revenue  Code  of  1939  if  his  investigation  were 
merely  exploratory. 

The  property  of  the  appellant  having  been  seized  in 
violation  of  the  Fourth  and  Fifth  Amendments,  it  should 
have  been  returned;  and  it  should  also  have  been  sup- 
pressed as  evidence. 

The  appellant  alleged  facts  sufficient  to  entitle  him  to 
a  hearing  on  the  merits  after  the  issue  was  joined. 

Appellant  contends  that  he  was  deprived  of  an  important 
right  by  the  court's  denying  him  a  hearing  and  deciding  the 
civil  matter  under  the  Federal  Rules  of  Criminal  Proce- 
dure, instead  of  the  Federal  Rules  of  Civil  Procedure. 

The  most  important  issue  of  waiver  of  Constitutional 
rights  should  not  be  resolved  by  affidavit. 
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POINT  I. 

Appellant's  Petition  Alleged  a  Violation  of  His  Rights 
Under  the  Fifth  Amendment  and  Could  Properly 
Be  Brought  Before  the  Indictment. 

The  Federal  District  Court  may  entertain  and  grant 
relief  on  a  petition  filed  prior  to  indictment  seeking  a 
return  of  all  papers,  documents,  or  objects  unconstitu- 
tionally seized  and  the  suppression  of  the  same  as  evi- 
dence. 

Burdeau  v.  McDowell,  256  U.  S.  465,  41   S.  Ct. 
574; 

Go-Bart  Co.  v.  U.  S.,  282  U.  S.  344,  355,  51  S.  Ct. 
153; 

Weldon  v.  U.  S.  (9th  Cir.),  196  F.  2d  874,  875, 
cert.  den.  51  S.  Ct.  153; 

In  re  Fried  (2nd  Cir.),  161  F.  2d  453,  cert,  den., 
331  U.  S.  858; 

Freeman  v.   U.  S.   (9th  Cir.),   160  F.  2d  69,  70 
(1946); 

Turner  v.  Camp  (5th  Cir.),  123  F.  2d  840  (1933) ; 

In  re  No.  32  E.  67th  St.,  96  F.  2d  153; 

Foley  V.  U.  S.  (5th  Cir.),  64  F.  2d  1  (1933); 

U.  S.  V.  Poller  (2nd  Cir.),  43  F.  2d  911   (1930). 

The  rationale  of  the  cases  is  that  the  petition  for  relief 
is  addressed  to  the  inherent  power  of  the  court  to  dis- 
cipline an  officer  of  the  court. 

In  the  case  of  Go-Bart  Co.  v.  U.  S.,  282  U.  S.  344,  355, 
the  court  said: 

'The  United  States  Attorney  and  the  Special  agent 
in  charge,  as  officers  authorized  to  conduct  such 
prosecution,  and  having  control  and  custody  of  the 
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papers  for  that  purpose,  are  In  respect  of  the  acts 
relating  to  such  prosecution,  ahke,  subject  to  the 
proper  exertion  of  the  discipHnary  powers  of  the 
court.  And  on  the  facts  herein  shown,  it  is  plain 
that  the  District  Court  had  jurisdiction  summarily 
to  determine  whether  the  evidence  should  be  sup- 
pressed and   the  papers  returned  to  the  petitioner." 

See: 

Cogen  v.  U.  S.,  287  U.  S.  221,  225,  49  S.  Ct.  118. 

POINT  II. 

The  Consent  of  the  Appellant  to  the  Examination  of 
His  Books  and  Records  Was  Obtained  by  Trick- 
ery, Fraud  and  Deceit  in  Violation  of  the  Fourth 
and  Fifth  Amendments. 

Realistically  viewed,  the  crucial  issue  in  this  case  is 
whether  the  appellant  has  been  deprived  of  his  Consti- 
tutional rights. 

Briefly,  we  contend  that  the  court  below  erred  in  find- 
ing that  appellant's  Constitutional  rights  were  not  violated 
by  the  procedure  and  tactics  employed  by  Special  Agent 
Irwin  R.  Weiss. 

The  unreasonable  search  and  seizure,  in  violation  of 
the  Fourth  Amendment,  compels  the  victim  to  produce 
evidence;  and  if  the  evidence  is  self-incriminating,  the 
use  of  this  evidence  violates  the  victim's  rights  under  the 
Fifth  Amendment. 

It  thus  appears  that  the  protection  against  self-incrim- 
ination afforded  the  individual  under  each  of  these  Amend- 
ments is  a  protection  against  compulsion  exerted  against 
him  which  forces  the  disclosure  of  self-incriminating  evi- 
dence. 
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See: 

Davis  V.  U.  S.,  328  U.  S.  580,  582,  587,  66  S.  Ct. 
1256. 

The  general  rules  to  be  applied  in  the  interpretation 
of  situations  under  the  Fifth  Amendment  are  stated  in  the 
case  of  Hoffman  v.  U.  S.,  341  U.  S.  479,  71  S.  Ct.  814, 
where  the  court  said,  commencing  at  page  485 : 

"The  Fifth  Amendment  declares  in  part  that 
*No  person  .  .  .  shall  be  compelled  in  any  crim- 
inal case  to  be  a  witness  against  himself.' 

"  'This  guarantee  against  testimonial  compulsion, 
like  other  provisions  of  the  Bill  of  Rights,'  was 
added  to  the  original  Constitution  in  the  conviction 
that  too  high  a  price  may  be  paid,  even  for  the  un- 
hampered enforcement  of  criminal  law,  and  that, 
in  its  attainment,  other  social  objects  of  a  free  society 
should  not  be  sacrificed,"  (citing  Feldman  v.  U.  S., 
322  U.  S.  487,  489,  64  S.  Ct.  1082).  ''This  pro- 
vision in  the  Amendment  must  he  accorded  liberal 
construction  in  favor  of  the  right  it  was  intended 
to  secure."  (Emphasis  supplied.)  "The  privilege 
afforded  not  only  extends  to  answers  that  would  in 
themselves  support  a  conviction  under  a  federal  crim- 
inal statute,  but  likewise  embraces  those  which  would 
furnish  a  link  in  the  chain  of  evidence  needed  to 
prosecute  the  claimant  for  a  federal  crime,"  (citing 
Blau  V.  U.  S.,  340  U.  S.  150  [1950]). 

See  also: 

Quinn  V.  U.  S.,  349  U.  S.  155,  74  S.  Ct.  861; 
Emspak  V.  U.  S.,  349  U.  S.  190,  74  S.  Ct.  23; 
Smith  V.  U.  S.,  337  U.  S.  137,  150,  69  S.  Ct.  1000. 
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The  Supreme  Court,  in  McDonald  v.  U.  S.,  335  U.  S. 
451,  at  453,  69  S.  Ct.  191,  in  speaking  of  the  Fourth 
Amendment,  said: 

"This  guarantee  of  protection  against  unreason- 
able searches  and  seizures  extends  to  the  innocent 
and  guilty  alike.  It  marks  the  right  of  privacy  as 
one  of  the  unique  values  of  our  civilization,  and  with 
few  exceptions,  stays  the  hands  of  the  police  unless 
they  have  a  search  warrant  issued  by  a  magistrate,  on 
probable  cause,  supported  by  oath  or  affirmation.  And 
the  law  provides,  as  a  sanction  against  the  flouting 
of  this  Constitutional  safeguard,  the  suppression  of 
evidence  secured  as  a  result  of  the  violation  when  it 
is  tendered  in  a  federal  court." 

It  has  always  been  the  rule  that  agents  of  the  United 
States  Government  should  be  held  to  act  in  the  highest 
good  faith.  If  they  obtain  a  waiver  of  a  person's  Con- 
stitutional rights  by  withholding  from  him  and  sup- 
pressing the  fact  that  they  are  seeking  evidence  for  a 
criminal  prosecution,  or  misleading  him  on  any  material 
fact,  they  are  not  acting  in  good  faith,  and  should  not 
be  able  to  benefit  by  a  wrong  which  they  have  purposely 
and  intentionally  perpetrated. 

The  standards  of  conduct  of  Federal  agents  are  enun- 
ciated in  the  very  recent  case  of  Rae  v.  U .  S.,  decided 
January  16,  1956,  76  S.  Ct.  292,  at  page  294,  where  the 
court  said: 

"The  obligation  of  a  Federal  agent  is  to  obey  the 
rules.  They  are  drawn  for  innocent  and  guilty  alike. 
They  prescribe  standards  of  law  for  law  enforce- 
ment. They  are  designed  to  protect  the  privacy  of 
a  citizen  unless  the  strict  standards  of  search  and 
seizure  are  satisfied.     That  policy  is  defeated  if  a 
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Federal  agent  can  flaunt  them  and  use  the  fruits  of 
his  unlawful  act  in  either  Federal  or  state  proceed- 
ings." 

The  law  is  well  settled  that  evidence  obtained  by  co- 
ercion, fraud,  threats,  or  stealth  is  not  submitted  vol- 
untarily and  is  equivalent  to  compelling  the  individual  to 
be  a  witness  against  himself,  and  is  not  admissible  against 
an  accused.  Self-incrimination  is  the  same  whether  raised 
under  the  Fourth  or  the  Fifth  Amendment. 

The  authorities  on  this  proposition  are  many.  Only  the 
following  are  cited: 

United  States  v.  Jeffers,  342  U.  S.  48,  72  S.  Ct.  93 ; 
McDonald  v.  U.  S.,  335  U.  S.  451,  69  S.  Ct.  191; 
Johnson  v.  U.  S.,  333  U.  S.  10,  68  S.  Ct.  Z67', 
Go-Bart  Co.  v.  U.  S.,  282  U.  S.  344,  51  S.  Ct.  153; 

United  States  v.  Lefkowits,  285  U.  S.  452,  52  S. 
Ct.  420; 

Agnello  v.  U.  S.,  269  U.  S.  20,  33-34,  46  S.  Ct. 

4; 
Amos  V.  U.  S.,  255  U.  S.  313,  41  S.  Ct.  360; 

Gouled  V.  U.  S.,  255  U.  S.  298,  306,  311,  41  S.  Ct. 
261; 

Weeks  V.  U.  S.,  232  U.  S.  383,  34  S.  Ct.  341. 

Consent  to  waive  immunity  must  be  entirely  voluntary 
and  not  induced  by  misrepresentation,  fraud,  trickery, 
promise,  or  threats. 

See: 

Gotded  V.  U.  S.,  255  U.  S.  298,  at  305-306,  41 
S.   Ct.   261; 

Go-Bart  Co.  v.  U.  S.,  282  U.  S.  344,  51  S.  Ct. 
153. 
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The  government  contended  in  its  affidavits  that  the 
appellant  consented  to  the  examination.  In  order  for  the 
consent  to  constitute  a  waiver  of  Constitutional  rights, 
it  must  appear  that  the  consent  was  freely  and  intelli- 
gently given,  and  the  government  has  the  burden  of  show- 
ing that  there  was  true  consent.     See: 

United  States  v.  Rekis  (D.  C,  Mass.),  119  Fed. 
Supp.  687. 

Appellant  contends  that  the  government  has  failed  to 
meet  this  burden.  Had  the  appellant  been  informed  of 
the  nature  of  the  examination,  he  would  have  had  suffi- 
cient warning  to  avail  himself  of  his  privilege  against 
self-incrimination.  He  should  have  been  entitled  to  know 
that  a  criminal  investigation  was  being  directed  against 
him. 

Analysis  of  the  methods  employed  by  Special  Agent 
Weiss  discloses  a  carefully  staged  plan  of  conduct  which 
compelled  and  demanded  that  the  Special  Agent  inform 
the  appellant  that  his  case  was  under  criminal  investiga- 
tion. But  nothing  was  said  by  Special  Agent  Weiss  to 
appellant  to  apprise  him  of  the  true  situation.  Instead, 
the  appellant  was  deluded  into  giving  his  consent  by  being 
misled  into  believing  that  the  examination  was  merely  a 
re-check  of  his  1947  and  1948  tax  liabilities,  which  had 
been  previously  audited  by  Revenue  Agent  Forrest  Cal- 
kins and  which  did  not  disclose  any  matters  of  civil  or 
criminal  fraud  but  only  civil  adjustments  [R.  10].  Spe- 
cial Agent  Weiss  was  very  careful  not  even  to  mention 
whether  it  was  a  civil  investigation. 

Under  such  circumstances,  it  cannot  be  said  that  appel- 
lant voluntarily  made  available  his  papers  for  the  purpose 
of  establishing  fraud  for  criminal  prosecution. 
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Dorothy  Varble  admits  (because  she  does  not  deny) 
that  she  was  the  informer  and  furnished  to  the  Bureau 
of  Internal  Revenue  the  information  that  was  instru- 
mental in  the  institution  of  the  investigation.  Nor  does 
Special  Agent  Weiss  directly  answer  or  reply  to  that 
specific  charge. 

Dorothy  Varble  does  not  specifically  deny  that  appel- 
lant limited  the  inspection  to  re-checking  his  1947  and 
1948  records,  nor  does  she  refute  appellant's  contention 
that  there  was  collusion  between  her  and  Special  Agent 
Weiss  when  she  turned  over  all  of  appellant's  books  and 
records  without  limitation.  She  attempts  to  justify  her 
conduct  by  the  preposterous  and  absurd  statement  that 
the  appellant  had  told  her,  on  numerous  occasions,  that 
all  of  his  books  and  records  should  be  made  available  for 
inspection  to  any  authorized  government  official  [R.  22]. 

It  appears  that  she  turned  over,  without  any  limitation, 
all  of  the  binders  and  journals  from  1944  through  1952 
[R.  24]  without  Special  Agent  Weiss'  asking  specifically 
for  them,  although  in  Special  Agent  Weiss'  conversation 
with  Mr.  Hoffritz  over  the  telephone,  he  does  not  claim 
to  have  specified  what  years  he  wanted  to  examine  [R. 
15]. 

Special  Agent  Weiss  did  not  specifically  identify  him- 
self over  the  telephone  [R.  15],  and  suppressed  the  fact 
that  he  was  a  Special  Agent  whose  primary  duty  it  is  to 
obtain  evidence  for  contemplated  criminal  proceedings. 
Unless  the  agent's  identity  is  fully  disclosed,  the  govern- 
ment is  obtaining  evidence  by  deceit. 

Special  Agent  Weiss  does  not  refute  that  having  been 
assigned  initially  to  conduct  the  investigation,  instead  of 
a  Revenue  Agent,  put  him  on  notice  that  it  was  a  crim- 
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inal   investigation,   which   information   should   have   been 
conveyed  to  the  appellant. 

It  is  further  significant  that  Special  Agent  Weiss  did 
not  explain  the  difference  between  a  Special  Agent  and 
a  Revenue  Agent. 

Prior  to  the  reorganization  of  the  Bureau  of  Internal 
Revenue  in  1952,  the  Revenue  Agent  in  charge  was 
charged  with  the  duty  of  auditing  the  returns  which 
were  received  from  the  Office  of  the  Collector  of  Internal 
Revenue,  which  were  divided  into  the  following  classes: 

(1)  Those  returns  which  were  so  complicated  or  so 
important  that  a  field  investigation  was  required  without 
further  consideration; 

(2)  Those  returns  which  appeared  to  contain  only 
minor  irregularities  which  could  be  adjusted  by  cor- 
respondence with  the  taxpayer  or  by  interviewing  him 
at  the  office  of  the  Internal  Revenue  Agent  in  Charge; 
and 

(3)  Those  returns  which  did  not  appear  to  warrant 
investigation  or  contact  with  the  taxpayer  either  by  in- 
terview or  correspondence. 

The  returns  selected  for  field  examination  were  then 
subjected  to  further  study  by  the  Office  of  the  Internal 
Revenue  Agent  in  Charge,  and  assigned  by  him  for  field 
examination.  (See  Mertens  Law  of  Federal  Income  Tax- 
ation, Vol.  9,  Sec.  49.23,  p.  24;  Sec.  49.27,  p.  26.) 

Under  the  Bureau  of  Internal  Revenue's  Reorganiza- 
tion Plan  No.  1  of  1952,  the  functions  of  the  Internal 
Revenue   Agent   and    Special   Agent   were   not   changed. 
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The  function  of  the  Special  Agent  is  described  in  Trea- 
sury Department,  Internal  Revenue  Circular  1 — R.  E.  O. 
1,  dated  May  12,  1952,  and  is  as  follows: 

"The  Intelligence  Division  embraces  all  Special 
Agents  and  will  handle  for  the  Director's  office  the 
type  of  work  corresponding  to  that  of  a  branch 
office  of  the  present  Intelligence  Division  under  a 
Senior  Special  Agent.  Thus,  the  separate  identifica- 
tion of  intelligence  work,  together  with  the  rights 
to  which  Special  Agents  are  entitled  under  the  old 
organization,  will  be  retained.  In  some  Districts, 
there  may  not  be  an  Tntelligence  Division'  in  every 
Director's  office  because  the  size  of  the  area  covered 
or  the  workload  may  not  justify  a  separate  division. 
In  those  cases  where  it  is  not  justified,  the  Special 
Agents  for  that  territory  will  be  assigned  to  the 
Tntelligence  Division'  at  the  District  Commissioner's 
level.  However,  there  will  be  no  diminution  in  the 
intelligence  activity,  nor  is  there  any  intent  to  make 
any  material  shifts  in  the  location  of  posts  of  duty. 

''Intelligence  Division.  Responsible  for  the  in- 
vestigation of  tax  fraud,  enrollment,  and  other  types 
of  cases  delegated  to  the  Intelligence  Division,  and 
the  preparation  of  prosecution  and  tax  reports  there- 
on; for  operation  of  special  racketeer  tax  drive  and 
approval  of  all  such  cases  for  closing;  and  enforce- 
ment of  the  wagering  tax  law." 

To  the  Special  Agent  was  assigned  the  principal  in- 
vestigatory work  where  fraud  in  a  return  was  suspected, 
and  as  in  the  past,  where  potential  fraud  cases  were  as- 
signed to  the  Special  Agent,  whether  initially,  or  whether 
called  into  an  investigation  being  conducted  by  a  Revenue 
Agent,  who  has  gone  far  enough  in  his  examination  to 
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suspect  fraud,  and  who  feels  the  need  of  the  expert  hand 
of  the  Special  Agent. 


See 


Fraud  Under  Federal  Tax  Laiv,  2nd  Ed.,   1953, 
Baiter,  pp.  72-74,  incl. 


Under  the  Reorganization  Plan  No.  1,  1952,  the  audit 
division  of  the  Director's  Office  continued  to  conduct  the 
examination  of  the  books  and  records  the  same  as  before 
the  reorganization  took  place.  (See:  Charts  1,  2  and  3  of 
the  Reorganisation  Plan  of  the  Bureau  of  Internal  Reve- 
nue, 1954,  Cumidative  Pocket  Supplement,  Vol.  9,  Mer- 
tens  Law  of  Federal  Income  Taxation,  pp.  37-40,  incl.) 

The  distinction  between  an  Internal  Revenue  Agent  and 
a  Special  Agent  is  best  described  by  Joseph  R.  Baradell, 
former  Special  Agent  in  Charge,  New  York  Intelligence 
Division,  Bureau  of  Internal  Revenue,  in  the  12th  Annual 
Institute  of  Federal  Taxation,  New  York  University, 
November,  1953,  at  page  59,  where  he  points  out  the  dif- 
ference in  their  duties  as  follows: 

"A  Revenue  Agent's  duties  are  inspection  of  prob- 
lems contained  in  the  audit  of  the  taxpayer's  records, 
and  determination  of  his  correct  tax  liability. 

"The  Special  Agent's  duties  and  responsibilities 
are  primarily  concerned  with  developing  fraud  fea- 
tures of  the  case,  including  a  questioning  of  witnesses 
under  oath,  and  procurement  of  documentary  evi- 
dence for  such  use  in  court  proceedings.  He  is  also 
charged  with  the  responsibility  of  recommendation 
for  or  against  both  criminal  prosecution  and  ad 
valorem   penalties   for   fraud   or   negligence." 

The  Honorable  H.  Brian  Holland,  Assistant  Attorney 
General,  in  charge  of  Tax  Division,  Department  of  Justice, 
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in  the  sixth  annual  meeting  of  the  Tax  Institute,  U.  S.  C. 
School  of  Law,  at  page  446,  stated: 

"Investigations  in  cases  of  suspected  tax  evasions 
and  other  offenses  under  the  Internal  Revenue  laws 
are  made  by  Special  Agents  of  the  Intelligence  Divi- 
sion of  the  Internal  Revenue  Service.  If  the  Intel- 
ligence Division  considers  prosecution  to  be  war- 
ranted, a  recommendation  to  that  effect  is  trans- 
mitted to  the  Regional  Enforcement  Counsel,  and  if 
he  agrees,  the  case  is  forwarded  to  the  Department 
of  Justice,  where  it  is  assigned  to  the  criminal  section 
of  the  Tax  Division." 

See  also: 

Fraud  Under  Federal  Tax  Law,  2nd  Ed.,   1953, 
Baiter,  Sec.  27,  p.  69. 

The  appellant's  position  is  further  supported  by  the 
recent  case  of  United  States  v.  Wolrich,  129  Fed.  Supp, 
528  (D.  C,  N.  Y.,  1955),  in  which  it  is  pointed  out: 

"Revenue  Agent's  Manual,  in  |[675,  prescribed 
the  procedure  to  be  followed  where  an  Internal  Reve- 
nue Agent  discovers  what  he  believes  to  be  indica- 
tions of  fraud.  If  the  Internal  Revenue  Agent  in 
Charge  concludes  that  the  findings  of  the  Internal 
Revenue  Agent  indicate  probable  fraud,  he  will  then 
request  the  consideration  of  the  Special  Agent  in 
Charge  as  to  the  necessity  for  a  Joint  Investigation. 
If  the  Special  Agent  in  Charge  decides  to  investi- 
gate, he  'will  *  *  *  promptly  assign  to  the  case 
a  Special  Agent.'  From  this  it  appears  that  a  Joint 
Investigation  is  one  that  is  initiated  when  probable 
fraud  is  indicated." 

Special  Agent  Weiss  gave  no  intimation  or  indication 
of  any  kind  that  appellant  was  suspected  of  criminal  tax 
evasion;  and  further,  Special  Agent  Weiss  does  not  deny 
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that  he  well  knew  that  if  the  taxpayer  were  aware  that 
he  was  a  criminal  investigator,  it  would  hinder  the  obtain- 
ing of  the  records. 

He  does  not  specifically  refute  the  allegation  of  appel- 
lant that  he  knew  that  if  he  advised  appellant  that  it  was 
his  purpose  to  obtain  evidence  for  contemplated  criminal 
proceedings,  because  he  had  information  furnished  by 
Dorothy  Varble  that  there  were  irregularities  in  the 
appellant's  books,  and  that  the  appellant  was  suspected,  at 
least,  of  criminal  tax  evasion,  the  appellant  would  not 
have  given  his  consent  to  an  inspection  of  his  individual 
books  and  records. 

The  submission  of  evidence  by  an  individual  under  such 
circumstances  is  certainly  not  voluntary.  It  was  neither 
with  the  knowledge  of  his  rights  nor  with  the  knowledge 
that  the  government's  purpose  was  to  contend  later  that 
such  submission,  without  notice  of  the  purpose  for  which 
the  evidence  was  being  submitted,  meant  that  the  individual 
thereby  waived  his  immunity  privileges. 

Under  the  Fifth  Amendment,  a  person  has  the  right  to 
be  dealt  with  honestly  and  fairly.  This  rule  is  enunciated 
in  Brock  v.  U.  S.  (5th  Cir.),  223  F.  2d  681,  at  685,  where 
the  court  said: 

"Before  a  man  can  be  compelled  to  testify  against 
himself,  he  must  have  a  fair  chance  to  exercise  his 
right  under  the  Fifth  Amendment.  Where  that  fair 
chance  is  not  afforded  him,  evidence  obtained  in  viola- 
tion of  his  right  is  not  only  not  admissible  against 
him,  but  it  is  incapable  of  becoming  the  foundation 
for  the  violation  of  his  rights  under  the  Fourth 
Amendment.  Freedom  from  unreasonable  search 
would   be    a   delusion    indeed,    if    evidence    obtained 
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through  compulsory  self-incrimination  may  be  used 
as  a  basis  for  violating  that  right."  (Emphasis 
added. ) 

If  Special  Agent  Weiss'  investigation  was  a  general 
exploratory  search,  it  could  not  have  been  undertaken 
with  or  without  a  warrant. 

See: 

United  States  v.  Rahinowitz,  339  U.  S.  56,  70  S. 
Ct.  430. 

In  the  instant  case,  Special  Agent  Weiss  had  more  than 
a  suspicion.  He  had  in  his  possession  sufficient  evidence 
to  obtain  a  search  warrant  under  Section  3602  of  the  In- 
ternal Revenue  Code  of  1939  (See  App.  [A]),  to  question 
the  appellant  about  his  income  tax  returns,  where  an  op- 
portunity would  have  been  afforded  to  him  to  refuse  to  an- 
swer any  question  propounded  to  him. 

Whenever  possible,  a  subpoena  or  search  warrant 
should  be  employed  by  government  agents. 

See: 

Carroll  v.  U.  S.,  267  U.  S.  132,  45  S.  Ct.  280. 

This  was  not  done,  because  Special  Agent  Weiss  well 
knew  that  he  could  not  obtain  a  search  warrant  for  the 
evidentiary  material  which  he  was  seeking,  and  his  de- 
liberate misrepresentations  to  obtain  evidence,  which  would 
not  be  otherwise  available  to  him  under  a  search  warrant, 
should  not  be  condoned. 

The  leading  cases  of  Gouled  v.  U.  S.,  255  U.  S.  298, 
310,  41  S.  Ct.  261,  and  United  States  v.  Lefkowitz,  285 
U.  S.  452,  465,  52  S.  Ct.  420,  also  strongly  support  ap- 
pellant's position. 
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The  facts  here  compel  the  conclusion  that  the  initial 
purpose  of  Special  Agent  Weiss  was  to  secure  evidence 
from  the  taxpayer's  records  for  a  contemplated  criminal 
prosecution.  The  deliberate  attempt  to  conceal  the  crim- 
inal aspect  of  an  investigation  raises  a  presumption  of 
deceit,  and  suggests  that  the  appellant  would  not  have 
turned  over  the  information  if  he  had  been  aware  of 
the  government's  purpose. 

The  law  of  fraud  makes  no  distinction  between  false 
representations  and  implied  misrepresentations,  or  a  con- 
cealment. 

See: 

Charles  Hughes  &  Co.  v.  Securities  &  Exchange 
Commission  (2nd  Cir.),  139  F.  2d  434,  437, 
cert,  den.,  321  U.  S.  7^6. 

Fraud  is  further  defined  in  Gibbons  v.  Brandt  (7th 
Cir.),  170  F.  2d  385,  391  (cert.  den.  ZZ6  U.  S.  921), 
where  the  court  said: 

"Fraud  also  includes  anything  calculated  to  de- 
ceive, whether  it  be  a  single  act  or  a  combination  of 
circumstances;  whether  suppression  of  truth  or  sug- 
gestion of  what  is  false;  whether  it  be  by  direct 
falsehood  or  by  innuendo;  by  speech  or  by  silence. 
It  is  sufficient  that  there  were  acts  such  as  to  mis- 
lead a  reasonably  cautious  or  prudent  man  in  regard 
to  the  existence  of  a  fact  forming  a  basis  of  or  con- 
tributing an  inducement  to  some  change  of  position 
by  him." 

There  should  not  be  any  lesser  degree  of  protection  to 
an  individual  wherein  a  search  warrant  is  required  than 
where  a  government  agent  gains  access  to  one's  books 
and  records  by  suppressing  a  material  fact. 
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See: 

United  States  v.  Arrington  (7th  Cir.),  215  F.  2d 
630,  633. 

There  certainly  is  no  justification  for  an  exhaustive 
search  of  appellant's  records  without  giving  him  an  op- 
portunity to  refuse  to  give  evidence  which  is  to  be  used 
against  him. 

The  rights  of  an  accused  are  to  be  zealously  guarded; 
and  if  a  taxpayer  may  waive  his  immunity  only  by  an 
intelligent  act  .  .  .  that  is,  the  knowledge  of  all  the 
material  facts  .  .  .  why  should  incriminating  evi- 
dence be  obtained,  with  knowledge  or  suspicion  of  crim- 
inal fraud,  without  notice  to  the  appellant  that  such 
evidence  may  be  used  against  him  in  a  criminal  pro- 
ceeding, when  the  written  word  of  an  appellant  and  his 
books  and  records  will  convict  as  readily  as  any  signed 
confession  ? 

The  tenor  of  all  the  cases  resolves  itself  into  one  single 
question,  that  being  the  good  faith  of  the  Federal  officers 
in  obtaining  the  evidence. 

See: 

Catalanotte  v.  U.  S.  (6th  Cir.),  208  F.  2d  264. 

The  investigative  procedure  reflected  here  has  raised 
the  identical  questions  answered  by  the  court  in  United 
States  V.  Guerrina  (D.  C,  Pa.),  1953,  112  Fed.  Supp. 
126,  128;  re-argument,  126  Fed.  Supp.  609: 

(1)  Did  the  appellant  legally  consent  to  an  examination 
of  his  books  and  records  by  the  Special  Agents? 

(2)  Was  the  unauthorized  entrance  by  the  agents  into 
filing  cabinets  containing  work  orders,  examination  of  the 
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patterns,  and  acquisition  of  private  correspondence  an 
unlawful  search  and  seizure  in  violation  of  the  Fourth 
Amendment  to  the  Constitution? 

In  the  first  Guerrhm  opinion,  the  court  determined  that 
obtaining  evidence  under  the  guise  of  a  civil  investiga- 
tion is  tantamount  to  obtaining  evidence  under  the  guise 
of  a  business  or  social  call,  using  as  an  analogy  Goiiled 
V.  U.  S.,  255  U.  S.  298,  holding  tax  records  obtained 
by  stealth  inadmissible,  and  specifically  held  that  under 
the  circumstances,  the  government  agents  were  required 
to  inform  the  taxpayer  that  his  case  was  under  criminal 
investigation. 

The  facts  in  the  instant  case  are  comparable  to  those 
in  the  case  of  United  States  v.  Lipshits  (D.  C,  N.  Y.), 
132  Fed.  Supp.  519,  in  which  the  District  Court  ordered 
a  hearing  and  suppressed  certain  evidence;  and  the  court 
said  at  page  523: 

"I  am  satisfied  that  from  June  30,  1948,  the  day 
Potts  was  assigned  to  the  case,  he,  together  with 
Obst,  were  jointly  engaged  in  the  preparation  of  a 
case  for  the  criminal  prosecution  of  the  Defendant, 
and  they  did  not  inform  him,  nor  did  he  know,  that 
they  were  so  engaged.  Pott's  assignment  of  Obst, 
a  Revenue  Agent,  to  obtain,  without  the  Defendant's 
knowledge  and  consent,  extensive  information  and 
extracts  from  the  taxpayer's  books  and  records  far 
in  excess  of  those  required  for  the  customary  routine 
audit  of  a  Revenue  Agent,  cannot  be  appreciably  dis- 
tinguished from  the  obtainment  thereof  by  stealth 
or  subterfuge." 

See  also: 

In  re  Liebster  (D.  C,  Pa.),  91  Fed.  Supp.  814. 
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The  consent  which  makes  available  an  individual's  rec- 
ords to  official  search  and  seizure  cannot  be  deemed  volun- 
tary unless  it  be  made  clearly  to  appear  that  it  was  freely 
and  intelligently  given  and  not  expressed  impliedly  or  co- 
erced. 

See: 

United  States  v.  Minor  (D.  C,  Okla.),  117  Fed. 
Supp.  697. 

The  courts  have  granted  motions  to  suppress  evidence 
where  there  has  been  the  slightest  deception,  and  have  re- 
quired the  government  to  show  that  the  consent  is  un- 
equivocal and  specific. 

See: 

Gouled  V.  U.  S.,  255  U.  S.  298,  305,  41  S.  Ct.  261 ; 

Judd  V.  U.  S.   (C.  A.,  D.  C),  190  F.  2d  644,  651; 

Karwicki  v.  U.  S.  (4th  Cir.),  55  F.  2d  225; 

Kovach  V.  U.  S.  (6th  Cir.),  53  F.  2d  639; 

Cf.  U.  S.  V.  Shotwell  Mfg.  Co.  (7th  Cir.),  225  F. 
2d  394. 

Special  Agent  Weiss  carefully  avoided  identifying  him- 
self as  a  Special  Agent  when  he  first  talked  to  appellant 
over  the  telephone,  and  his  permission  was  granted  under 
color  of  his  being  a  government  man. 

A  waiver  of  Constitutional  immunity  from  unreason- 
able searches  cannot  be  inferred  from  the  admitting  of 
law  enforcement  officers  in  compliance  with  their  request 
for  an  interview. 

A  very  important  rule  involving  an  essential  element 
of  the  doctrine  of  waiver  is  announced  in  the  case  of 
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Johnson  V.    U.   S.,   333   U.    S.    10.   where  the    Supreme 
Court  held  at  page  1 3 : 

"Entn,-  to  the  defendant's  Hving  quarters,  which 
was  the  beginning  of  the  search,  was  demanded  under 
the  color  of  his  office.  It  was  granted  in  submission 
to  authority*  rather  than  an  understanding  and  in- 
tentional waiver  of  a  Constitutional  right." 

And  at  page  17.  the  court  said: 

"An  officer  gaining  access  to  private  li^^ng  quarters 
under  color  of  his  office  and  of  the  law  which  he 
personifies  must  then  have  some  valid  basis  in  law 
for  intrusion.  Any  other  rule  would  undermine  the 
right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  and  would  obliterate  one 
of  the  most  fundamental  distinctions  between  our 
form  of  government,  where  officers  are  under  the  law, 
and  the  police-state,  where  they  are  the  law." 

These  principles  have  been  vigorously  enforced  in  the 
Circuit  Courts  of  Appeal. 

The  leading  case  is  Judd  v.  U.  S.  (C.  A..  D.  C),  190 
F.  2d  649.  where  the  defendant  was  under  arrest  and  was 
asked  whether  he  minded  (the  police)  going  to  his  room 
and  taking  a  look  at  it.  and  he  said,  "Xo."  The  court  at 
650  said: 

"Searches  and  seizures  made  without  a  proper 
warrant  are  generally  to  be  regarded  as  unreasonable 
and  violative  of  the  Fourth  Amendment.  True,  the 
obtaining  of  the  warrant  may  on  occasion  be  waived 
by  the  individual:  he  may  give  his  consent  to  the 
search  and  seizure.  But  such  a  waiver  of  consent 
must  be  proved  by  clear  and  positive  testimony,  and 
it  must  be  established  that  there  was  no  duress  or 
coercion,  actual  or  implied." 
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And  at  652,  the  court  further  states: 

"Before    a    court    holds    that    the    defendant    has 

waived  his  protection  under  the  Fourth  Amendment, 

'there   must   be   convincing   evidence   to   that   effect.' 
*     *     * 

"The  relative  credibility  of  the  witness  is  not  the 
central  issue  in  this  case.  The  real  issue  is  whether 
the  evidence  offered  by  the  government,  taken  at  full 
value,  meets  the  required  standard.  We  hold  that 
it  does  not;  that  there  has  not  been  a  sufficient  show- 
ing of  true  consent,  free  from  duress  and  coercion. 
Standards  of  this  sort  must  be  maintained  and  en- 
forced by  trial  and  appellate  courts.  If  they  are  not, 
the  guarantees  of  the  Bill  of  Rights  can  quickly  dis- 
appear." 

See  also: 

Contee  v.  U.  S.  (C.  A.,  D.  C),  215  F.  2d  324,  327. 

The  decision  in  the  Judd  case  was  followed  by  the 
same  court  in  Nelson  v.  U.  S.  (C.  A.,  D.  C),  208  F.  2d 
505,  at  p.  509,  wherein  it  was  stated: 

"It  is  clear  from  Judd  and  the  many  cases  dis- 
cussed therein  that  consent,  like  'The  fairness  of  a 
trial  must  be  determined  by  appraisal  of  the  whole 
rather  than  by  picking  and  choosing  among  its  com- 
ponent parts.'  Only  in  that  way  can  we  ascertain 
whether  consent  is  voluntary,  i.  e.,  given  'freely  and 
intelligently',  without  physical  or  moral  compulsion." 

In  the  case  of  Higgins  v.  U.  S.  (C.  A.,  D.  C),  209 
F.  2d  819,  the  police  officer  testified  that  the  appellant 
had  given  his  consent,  which  was  denied  by  the  appellant. 
The  court  stated  at  page  820: 

"We  assume  for  present  purposes  that  the  officer's 
testimony  was  true  and  the  appellant's  false.     Even 
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so,  we  think  the  record  does  not  support  the  findings 
that  appellant  consented  to  the  search     *     *     * 

''Words  or  acts  that  would  show  consent  in  some 
circumstances  do  not  show  it  in  others.  'Non- 
resistance  to  the  orders  or  suggestions  of  the  police 
is  not  infrequent  *  *  *'.  True  consent,  free  of 
fear  or  pressure,  is  not  so  readily  found." 

See  also: 

United  States  v.  Di  Re,  332  U.  S.  581,  68  S.  Ct. 
222; 

Wrightson  v.  U.  S.  (C.  A.,  B.C.),  222  R  2d  556; 

United  States  v.  Arrington  (7th  Cir.),  215  F.  2d 
630; 

United  States  v.  Lantrip,  7 A  Fed.  Supp.  946; 

Heater  v.  U.  S.  (9th  Cir.),  27  F.  2d  521. 

The  essential  facts  in  the  instant  case  are  undisputed, 
and  it  has  been  held  that  the  trier  has  no  right  to  refuse 
to  accept  them. 

See: 

United  States  v.  Johnson  (5th  Cir.),  208  F.  2d 
729; 

N.  L.  R.  B.  V.  Ray  Smith  Transport  Co.  (5th 
Cir.),  193  F.  2d  142; 

San  Francisco  Association  for  the  Blind  v.  Indus- 
trial Aid,  Inc.  (8th  Cir.),  152  F.  2d  532,  536 
(D.  C.  Cal.),  1946; 

Herbert  v.  Riddell,  103  Fed.  Supp.  369,  389. 

The  records  of  the  appellant,  being  his  individual  busi- 
ness records,  were  subject  to  Constitutional  protection; 
and  if  they  were  to  be  obtained,  it  must  be  without  any 
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deception  whatsoever.  The  important  factor  is  that  our 
Bill  of  Rights  contemplates  that  a  citizen  not  only  shall 
be  protected  by  the  immunity  privilege,  but  also  that  he 
shall  have  an  opportunity,  after  notice,  to  waive  or  stand 
on   his   privileges. 

The  rule  to  be  followed  by  a  court  in  determining 
whether  or  not  there  has  been  a  waiver  is  set  forth  in 
the  case  of  Johnson  v.  Zerhst,  304  U.  S.  458,  464,  54 
S.  Ct.  1019,  where  the  court  said: 

'Tt  has  been  pointed  out  that  the  Courts  indulge 
in  every  reasonable  presumption  against  waiver  of 
fundamental  Constitutional  rights,  and  that  we  do 
not  presume  acquiescence  in  the  loss  of  fundamental 
rights.  A  waiver  is  ordinarily  an  intentional  relin- 
quishment or  abandonment  of  a  known  right  or 
privilege."     (Emphasis  supplied.) 

The  rationale  of  this  rule  is  applicable  for  the  reason 
that  it  involves  a  right  under  the  Bill  of  Rights.  Any 
other  interpretation  would  narrow  the  safeguard  under 
the  Fifth  Amendment. 

In  arriving  at  the  conclusion  that  the  government  did 
not  obtain  the  books  and  records  of  the  appellant  by  illegal 
means,  the  court  below  wholly  failed  to  follow  the  doc- 
trines of  waiver  which  have  been  established  by  judicial 
precedent. 
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POINT  III. 

The  Appellant  Was  Entitled  to  a  Hearing  on  the  Basis 
of  the  Conflicting  Allegations  in  the  Complaint 
and  Affidavits  and  Was  Deprived  of  the  Right  to 
a  Hearing  of  Evidence. 

Appellant  maintains  that  he  made  the  requisite  prelim- 
inary showing  because,  according  to  familiar  principles, 
all  that  a  movant  in  such  proceedings  is  required  to  show 
is  that  illegal  means  were  used  to  obtain  evidence  from 
him. 

Rule  41(c)  of  the  Federal  Rules  of  Criminal  Proce- 
dure, provides  as  follows : 

"A  person  aggrieved  by  an  unlawful  search  and 
seizure  may  move  the  District  Court  for  the  district 
in  which  the  property  was  seized  for  the  return  of 
the  property  and  to  suppress  for  use  as  evidence 
anything  so  obtained  on  the  ground  that  (1)  the 
property  was  illegally  seized  without  a  w-arrant. 
*  *  *  The  judge  shall  receive  evidence  on  the  is- 
sues of  fact  necessary  to  the  decision  of  the  motion." 

The  court  below  erred  in  accepting  the  statements  in 
the  government's  affidavits  as  evidence.  These  statements 
cannot  be  considered  reasonably  accurate  or  as  having  the 
legal   significance  amounting  to  the  dignity  of   proof. 

In  the  case  of  United  States  v.  Warrington,  17  F.  R. 

D.  25,  Northern  District  of  California,  the  court  said  at 

page  29: 

"An  affidavit  is  not  evidence"  (citing  Vcndctti  v. 
U.  S.  [9th  Cir.],  45  F.  2d  543)  "and  it  may  not 
be  used  as  evidence  in  this  proceeding  to  satisfy  the 
mandate  that  the  Court  'receive  evidence  on  any 
issue  of  fact.'  The  defendant  is  therefore  obliged  to 
support  his  motion  by  competent  legal  evidence  pro- 
duced or  adduced  in  court  at  the  time  of  the  hearing. 
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If  the  rule  were  otherwise,  the  clear  meaning  of  the 
mandate  in  Rule  41  would  be  nullified." 

In  the  case  of  United  States  v.  Manno  (D.  C,  111.),  118 
Fed.  Supp.  511  (1954),  the  facts  are  analogous  to  the 
instant  case.     The  court  said  at  page  516: 

"It  is  evident  that  there  is  a  factual  controversy  as 
to  the  circumstances  surrounding  the  examination  of 
the  books  and  their  relinquishment  to  the  govern- 
ment. In  the  opinion  of  the  Court,  this  controversy- 
needs  to  be  resolved  by  evidentiary  proof.  The  prin- 
ciples of  law  relative  to  the  legality  of  investigations 
of  books  and  evidence  procured  therefrom  seem  well 
settled.  Evidence  obtained  by  stealth  is  subject  to  a 
motion  to  suppress"  (citing  Gouled  v.  U.  S\,  255 
U.  S.  305). 

In  view  of  the  fact  that  appellant  filed  a  civil  pro- 
ceeding, prior  to  indictment,  for  the  return  of  personal 
property,  Rule  56  of  the  Federal  Rules  of  Civil  Procedure 
(App.  B)  should  control,  and  not  Rule  41(e)  of  the 
Federal  Rules  of  Criminal  Procedure. 

Under  Rule  56  of  the  Federal  Rules  of  Civil  Procedure, 
it  has  been  held  that  a  court  can  only  determine  the 
existence  of  a  genuine  and  material  factual  issue,  and  if 
none  exists,  then  summary  judgment  cannot  be  granted. 

This  court,  in  the  very  recent  case  of  Griffeth  v.  Utah 
Power  &  Light  Co.  (9th  Cir.),  226  F.  2d  661,  said  at 
page  669: 

"Resort  to  summary  judgment  procedure  is  futile 
where  there  is  any  doubt  as  to  whether  there  is  a 
fact  issue.  All  doubts  upon  the  point  must  be  re- 
solved against  the  moving  party.  This  Rule,  on 
account  of  these  limitations,  was  not  intended  to  be 
used  as  a  substitute  for  a  regular  trial  of  cases  where 
there  are  disputed  issues  of  fact  upon  which  the  out- 
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come  of  litigation  depends.  This  procedure  is  not, 
and  of  right  ought  not  to  be,  a  substitute  for  a  trial 
by  jury  or  judge." 

See  also: 

Union    Transfer  Co.   v.   Riss  &   Co.    (9th   Cir.), 

218  F.  2d  553,  554; 
Dulansky  v.  Iowa-Illinois  Gas  &  Electric  Co.,  (8th 

Cir.),  191  F.  2d  881,  883; 
Westinghouse   Electric   Corp.   v.    Bulldog   Electric 

Products  Co.   (4th  Cir.,  1950),  179  F.  2d  139, 

146; 
Winter  v.  Southern  Bell  Tel.  &  Tel.  Co.  (5th  Cir.), 

181  F.  2d  341. 

The  court  below,  in  denying  this  appellant  a  hearing  on 
disputed  facts,  deprived  him  of  an  important  right  to  a 
trial  on  its  merits,  and  the  cross-examination  of  adverse 
witnesses  about  crucial  facts,  particularly  within  their] 
knowledge. 

See: 

Cf.  Sartor  v.  Arkansas  Natural  Gas  Corp.,  321 

U.  S.  620,  627,  64  S.  Ct.  724; 
Lane  Bryant  v.  Maternity  Lane  Ltd.   (9th  Cir.),j 

173  F.  2d  559,  565. 

The  court  below  further  deprived  the  appellant  of  the 
right  to  prove  by  oral  evidence  that  he  did  not  have  an 
understanding  and  knowledgeable   choice   in   waiving  his] 
Constitutional  rights.  Such  an  important  issue  should  not] 
be  heard  on  affidavits. 

See: 

Kennedy  v.  Silas  Mason  Co.,  334  U.  S.  249,  256-| 

257,  68  S.  Ct.  1031; 
Universal   Oil  v.   Root   Refinery   Co.,   328   U.   S.| 
575,  580,  66  S.  Ct.  1176. 


\ 
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Conclusion. 

In  view  of  the  manifest  errors,  the  judgment  of  the 
District  Court  should  be  reversed,  and  the  case  should 
be  remanded  to  the  District  Court  with  directions  to  enter 
a  judgment  suppressing  the  information  obtained  from 
the  appellant's  books  and  records  as  evidence,  or,  in  the 
alternative,  directing  the  court  below  to  set  the  matter 
down  for  a  hearing. 

Respectfully  submitted, 

Bernard  B.  Laven, 

Attorney  for  Appellant. 


APPENDIX  A. 
Section  3602,  Internal  Revenue  Code,  1939. 

Section  3602.     Search  Warrants. 

The  several  judges  of  the  district  courts  of  the  United 
States,  and  the  United  States  commissioners,  may,  within 
their  respective  jurisdictions,  issue  a  search  warrant,  au- 
thorizing any  internal  revenue  officer  to  search  any  prem- 
ises within  the  same,  if  such  officer  makes  oath  in  writing 
that  he  has  reason  to  believe,  and  does  believe,  that  a 
fraud  upon  the  revenue  has  been  or  is  being  committed 
upon  or  by  the  use  of  the  said  premises. 
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APPENDIX  B. 

Rule  56,  Federal  Rules  of  Civil  Procedure. 

Rule  56.     Summary  Judgment. 

(a)  For  claimant.  A  party  seeking  to  recover  upon 
a  claim,  counterclaim,  or  cross-claim  or  to  obtain  a  declara- 
tory judgment  may,  at  any  time  after  the  expiration  of  20 
days  from  the  commencement  of  the  action  or  after  ser- 
vice of  a  motion  for  summary  judgment  by  the  adverse 
party,  move  with  or  without  supporting  affidavits  for  a 
summary  judgment  in  his  favor  upon  all  or  any  part 
thereof. 

(b)  For  defending  party.  A  party  against  whom  a 
claim,  counterclaim,  or  cross-claim  is  asserted  or  a  declara- 
tory judgment  is  sought  may,  at  any  time,  move  with  or 
without  supporting  affidavits  for  summary  judgment  in 
his  favor  as  to  all  or  any  part  thereof. 

(c)  Motion  and  proceedings  thereon.  The  motion  shall 
be  served  at  least  10  days  before  the  time  fixed  for  the 
hearing.  The  adverse  party  prior  to  the  day  of  hearing 
may  serve  opposing  affidavits.  The  judgment  sought  shall 
be  rendered  forthwith  if  the  pleadings,  depositions,  and 
admissions  on  file,  together  with  the  affidavits,  if  any,  ' 
show  that  there  is  no  genuine  issue  as  to  any  material  fact  i 
and  that  the  moving  party  is  entitled  to  a  judgment  as 
a  matter  of  law,  a  summary  judgment,  interlocutory  in 
character,  may  be  rendered  on  the  issue  of  liability  alone 
although  there  is  a  genuine  issue  as  to  the  amount  of 
damages. 
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(d)  Case  not  fully  adjudicated  on  motion.  If  on 
motion  under  this  rule  judgment  is  not  rendered  upon  the 
whole  case  or  for  all  the  relief  asked  and  a  trial  is  neces- 
sary, the  court  at  the  hearing  of  the  motion,  by  examining 
the  pleadings  and  the  evidence  before  it  and  by  interrogat- 
ing counsel,  shall  if  practicable  ascertain  what  material 
facts  exist  without  substantial  controversy  and  what  ma- 
terial facts  are  actually  and  in  good  faith  controverted. 
It  shall  thereupon  make  an  order  specifying  the  facts  that 
appear  without  substantial  controversy,  including  the  ex- 
tent to  which  the  amount  of  damages  or  other  relief  is 
not  in  controversy,  and  directing  such  further  proceedings 
in  the  action  as  are  just.  Upon  the  trial  of  the  action  the 
facts  so  specified  shall  be  deemed  established,  and  the  trial 
shall  be  conducted  accordingly. 

(e)  Form  of  affidavits;  further  testimony.  Supporting 
E  and  opposing  affidavits  shall  be  made  on  personal  knowl- 
edge, shall  set  forth  such  facts  as  would  be  admissible 
in  evidence,  and  shall  show  affirmatively  that  the  affiant 
is  competent  to  testify  to  the  matters  stated  therein.  Sworn 
or  certified  copies  of  all  papers  or  parts  thereof  referred 
to  in  an  affidavit  shall  be  attached  thereto  or  served  there- 
with. The  court  may  permit  affidavits  to  be  supplemented 
or  opposed  by  depositions  or  by  further  affidavits. 

(f)  When  affidavits  are  unavailable.  Should  it  appear 
I  from  the  affidavits  of  a  party  opposing  the  motion  that  he 
scannot  for  reasons  stated  present  by  affidavit  facts  essen- 
;tial  to  justify  his  opposition,  the  court  may  refuse  the  ap- 
Iplication   for  judgment  or  may   order   a  continuance  to 


permit  affidavits  to  be  obtained  or  depositions  to  be  taken 
or  discovery  to  be  had  or  may  make  such  other  order  as 
is  just. 

(g)  Affidavits  made  in  bad  faith.  Should  it  appear  to 
the  satisfaction  of  the  court  at  any  time  that  any  of  the 
affidavits  presented  pursuant  to  this  rule  are  presented 
in  bad  faith  or  solely  for  the  purpose  of  delay,  the  court 
shall  forthwith  order  the  party  employing  them  to  pay 
to  the  other  party  the  amount  of  the  reasonable  expenses 
which  the  filing  of  the  affidavits  caused  him  to  incur,  in- 
cluding reasonable  attorney's  fees,  and  any  ofifending 
party  or  attorney  may  be  adjudged  guilty  of  contempt. 
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I. 
STATEMENT  OF  JURISDICTION. 

This  action  was  begun  in  the  District  Court  with  the 
fiHng  on  January  4,  1955  of  an  action  captioned  "Com- 
plaint for  Temporary  Restraining  Order  and  Injunction 
— Suppression  of  Evidence,  and  Demand  for  Jury  Trial." 
The  complaint  was  accompanied  by  a  "Motion  for  Pre- 
liminary and  Temporary  Injunction"  [Tr.  p.  9]  and 
"Affidavit  in  Support  of  Motion  for  Preliminary  and 
Temporary  Injunction"  filed  by  appellant  [Tr.  p.  10]. 
Affidavits  were  filed  on  behalf  of  all  parties.  On  March 
29,  1955,  the  District  Court  entered  an  "Order  on  Motion 
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under  Rule  41(e)  of  Federal  Rules  of  Criminal  Pro- 
cedure" [Tr.  p.  50]  which  denied  appellant  all  reHef 
sought.  Findings  of  Fact  and  Conclusions  of  Law  were 
made  [Tr.  pp.  54-58]  and  on  April  19,  1955  judgment 
was  entered  accordingly  [Tr.  pp.  58,  59].  Appellant 
made  a  Motion  for  New  Trial  [Tr.  p.  60]  which  motion 
was  denied  [Tr.  pp.  66-67].  Notice  of  Appeal  was  filed 
June  27,  1955   [Tr.  p.  67]. 

The  District  Court  had  jurisdiction  of  this  cause  of 
action  under  Rule  41(e)  of  the  Federal  Rules  of  Criminal 
Procedure,  Title  18,  United  States  Code,  and  this  Court 
has  jurisdiction  under  Section  1291,  Title  28,  United 
States  Code. 

II. 
STATUTE   INVOLVED. 

Rule  41(e)  of  the  Federal  Rules  of  Criminal  Proce- 
dure, Title  18,  United  States  Code,  provides  in  pertinent 
part: 

"(e)   Motion  for  Return  of  Property  and  to  Sup- 
press Evidence. 

"A  person  aggrieved  by  an  unlawful  search  and 
seizure  may  move  the  District  Court  for  the  district 
in  which  the  property  was  seized  for  the  return 
of  the  property  and  to  suppress  for  use  as  evidence 
anything  so  obtained  on  the  ground  that  (1)  the 
property  was  illegally  seized  without  warrant    .    .    ." 
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III. 
STATEMENT  OF  THE  CASE. 

In  essence,  appellant  contended  in  the  District  Court 
that  his  consent  to  examine  his  books  and  records  was 
obtained  by  Special  Agent  Irwin  R.  Weiss  of  the  In- 
ternal Revenue  Service  by  deceit. 

The  facts  viewed  most  favorably  to  appellant,  as  re- 
vealed in  his  affidavit,  reveal  that  on  or  about  April  14, 
1953  Agent  Weiss  visited  appellant's  office  at  the  Glo- 
Dial  Clock  Company.  Appellant  was  not  present  but 
his  employee,  Dorothy  Varble,  telephoned  him  and  said, 
"There  was  a  government  man  in  the  office  who  wanted 
to  look  at  the  books."  [Tr.  p.  35.]  According  to  appel- 
lant he  then  spoke  to  Agent  Weiss  over  the  telephone  and 
*'Mr.  Weiss  said  that  he  wanted  to  look  over  the  books 
for  1947  and  1948  again."  Certain  books  were  there- 
after made  available  to  Mr.  Weiss  and  during  the  en- 
suing two  or  three  week  period  he  visited  appellant's  office 
almost  daily.  At  one  point  during  the  investigation  appel- 
lant was  asked  if  he  had  a  copy  of  his  1952  income  tax 
return.     [Tr.  p.  32.] 

The  affidavit  of  Special  Agent  Weiss,  supported  by  the 
;  affidavit  of  Mrs.  Dorothy  Varble,  appellant's  bookkeeper 
'f  and  employee  at  the  time,  reveals  that  when  Agent  Weiss 
1  first  visited  the  office  on  April  14,  1953,  he  advised  appel- 
lant over  the  telephone  that  he  had  been  assigned  to 
conduct  an  investigation  of  appellant's  income  tax  lia- 
bilities and  that  appellant  told  Agent  Weiss  that  he  could 
have  all  his  books  and  records   for  examination.      [Tr, 


p.  15.]  Appellant  then  instructed  Mrs.  Varble  by  tele- 
phone to  give  Agent  Weiss  "whatever  he  wanted."  [Tr. 
p.  24.]  Certain  records  were  then  turned  over  to  Agent 
Weiss  and  when  appellant  arrived  at  the  office  later  that 
morning  Agent  Weiss  advised  him  that  he  was  conducting 
an  investigation  of  this  income  tax  liabilities  for  the 
year  1948  through  1951  and  exhibited  to  appellant  his 
credentials  which  revealed  he  was  a  special  agent  of  the 
Treasury  Department.  [Tr.  p.  16.]  During  the  course 
of  the  examination  appellant  was  extremely  friendly  to 
Agent  Weiss  and  made  all  his  records  available  to  him 
including  his  1952  income  tax  return.  [Tr.  pp.  17,  25, 
26.]  Agent  Weiss  neither  attempted,  nor  did  in  fact, 
deceive  or  misrepresent  his  capacity  and  purpose  to 
appellant.  [Tr.  p.  18.]  The  investigation  of  appellant's 
books  and  records  revealed  no  evidence  of  fraud,  but 
later  investigation  outside  of  the  books  and  records  re- 
vealed large  amounts  of  unreported  income.     [Tr.  p.  19.] 

Special  Agent  Weiss  also  filed  an  affidavit  which  de- 
scribed his  duties  as  a  special  agent  of  the  Intelligence 
Division,  Internal  Revenue  Service.  [Tr.  pp.  38,  41.] 
It  revealed  that  out  of  several  hundred  "preliminary"  in- 
vestigations— the  type  he  had  begun  in  appellant's  case — 
only  a  handful  result  in  criminal  prosecution.  [Tr.  p.  40.] 
Further,  both  "Special"  agents  and  "Revenue"  agents 
conduct  preliminary  investigations.     [Tr.  p.  39.] 
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IV. 
APPELLANT'S    SPECIFICATIONS    OF    ERROR. 

At  pages  4  through  6  of  Appellant's  Opening  Brief, 

he  has  made  the  following  specifications  of  error: 

"(1)  Holding  that  appellant's  civil  action  was  a 
motion  for  return  of  property  and  to  suppress  evi- 
dence pursuant  to  Rule  41(e)  of  the  Federal  Rules 
of  Criminal  Procedure,  instead  of  following  Rule  56 
of  the  Federal  Rules  of   Civil   Procedure; 

"(2)  Holding  that  the  action  arises  out  of  the 
District  Court's  power  to  discipline  an  officer  of 
the  court  and  is  equitable  in  nature,  and  that  pur- 
suant to  Rule  41(e)  of  the  Federal  Rules  of  Crim- 
inal Procedure,  the  motion  should  be  heard  and 
tried  upon  the  facts  by  the  court,  without  a  jury; 

"(3)  Finding  that  appellant  gave  Special  Agent 
Weiss  permission  to  examine  his  books  and  records 
and  imposed  no  limitation  on  his  consent; 

"(4)  Holding  that  the  failure  of  Special  Agent 
Weiss  to  advise  appellant  of  his  rights  under  the 
United  States  Constitution,  Amendment  V,  not  to 
be  a  witness  against  himself,  does  not  render  appel- 
lant's consent  to  examine  his  books  involuntary; 

"(5)  Holding  that  the  failure  of  Special  Agent 
Weiss  to  advise  appellant  that  a  criminal  investiga- 
tion was  pending  was  not  a  strategem  amounting  to 
unlawful  search  and  seizure  within  the  meaning  of 
the  United  States  Constitution,  Amendment  IV; 

"(6)  Holding  that  appellant,  as  a  reasonable  man, 
is  held  to  understand  that  when  he  gave  his  per- 
mission to  inspect  his  books  and  records  to  an  in- 
vestigator charged  with  enforcing  the  law,  and  placed 
no   limitations   on   such   permission,   he   permits   the 


inspection   for   all   purposes   relevant   to  the   inquiry, 
including  evidence  of  wilful  tax  evasion; 

"(7)  Holding  that  appellant's  right  to  be  free 
from  unlawful  search  and  seizAire  under  the  United 
States  Constitution,  Amendment  V,  was  not  vio- 
lated ; 

"(8)  Holding  that  appellant  was  not  involuntarily 
compelled  to  be  a  witness  against  himself; 

"(9)  Holding  that  appellant's  consent  to  examine 
his  books  and  records  was  voluntarily  and  under- 
standingly  made,  was  not  revoked,  and  continued 
to  be  voluntary  during  the  period  of  investigation  of 
his  books  and  records  by  Special  Agent  Weiss; 

"(10)  Finding  that  appellant's  civil  action  for  the 
return  of  personal  property  was  a  motion  pursuant 
to  Rule  41(e)  of  the  Federal  Rules  of  Criminal 
Procedure ; 

"(11)  Hearing  the  matter  upon  affidavits,  de- 
priving appellant  of  the  trial  of  a  civil  action  upon 
oral  evidence  and  its  merits. 

"(12)  Denying  appellant's  motion  for  a  temporary 
injunction  restraining  the  appellees  from  doing  any 
of  the  acts  mentioned  in  Paragraph  1  of  appellant's 
prayer  for  relief  in  his  complaint; 

"(13)  Refusing  to  order  the  return  of  all  tran- 
scripts of  books,  papers,  documents,  records,  and 
information  obtained  therefrom  by  Special  Agent 
Irwin  R.  Weiss  and  belonging  to  appellant; 

"(14)  Refusing  to  order  the  suppression  of  all 
of  the  property  mentioned  in  Paragraph  (13)  herein 
as  evidence." 
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V. 
ARGUMENT. 


POINT  ONE. 
The  Jurisdiction  of  the  District  Court. 

Appellee  does  not  dispute  the  fact  of  jurisdiction  in 
the  District  Court  to  entertain  appellant's  motion  and 
grant  the  relief  sought  in  an  appropriate  case. 

Freeman  v.   United  States   (9th  Cir.,    1946),   160 
F.   2d   69. 

However,  most  of  the  courts  which  have  passed  upon  such 
actions  have  not  made  clear  the  exact  basis  of  jurisdic- 
tion.   Prior  to  the  adoption  of  the  Federal  Rules  of  Crim- 
inal Procedure,  there  was  no  express  provision  in  federal 
')  law  for  the  suppression  and  return  of  evidence  obtained 
i  illegally  without  a  search  warrant.     Former  Section  626 
''[  of  Title  18,  United  States  Code,  was  not  broad  enough 
ji  in  its  terms  to  cover  such  situations.     The  result,  there- 
jl  fore,  was  that  the  courts  resorted  to  such  expressions  as 
"the  inherent  power  of  the  court"  to  discipline  its  officers. 

Go-Bart  Importing  Co.,  et  al.  v.  United  States,  282 
U.   S.  344   (1931). 

Some  of  the  language  referring  to  the  inherent  power 
>of  the  court  was  carried  on  into  cases  subsequent  to  the 
adoption  of  the  Rules.  Thereafter,  in  a  case  decided  in 
!  1952,  the  Fifth  Circuit  Court  of  Appeals,  held  Rule 
41(e)  of  the  Federal  Rules  of  Criminal  Procedure  cov- 
ered the  preindictment  situation.  The  court  stated  with- 
out further  discussion  in  White,  et  al.  v.  United  States, 
et  al,  194  F.  2d  215,  216: 

III  "This  appeal  is   from  an  order   denying  petitions 

and  motions  filed  by  petitioners  under  Rule  41(e), 


Federal  Rules  of  Criminal  Procedure,  18  U.  S.  C.  A., 
for  the  return  of  property  and  to  suppress  evidence." 

This  was  followed  by  Ccntracchio  v.  Garrity,  198  F.  2d 
382  (1st  Cir.,  1952),  where  the  court  observed  that  Rule 
41(e)  of  the  Federal  Rules  of  Criminal  Procedure  made 
provision  for  pre-indictment  motions  to  suppress  evi- 
dence. In  that  case  the  court  stated  at  page  387,  dis- 
cussing the  district  court's  jurisdiction: 

"This  rule  does  not  specify  the  time  when  such 
a  motion  may  be  made,  and  presumably  it  is  broad 
enough  to  sanction  the  filing  of  such  a  motion  in  a 
district  court  prior  to  indictment." 

It  thus  appears  that  with  the  adoption  of  the  rules,  a 
specific  statutory  provision  was  made  for  a  motion  to 
suppress  evidence  and  return  property,  taken  illegally 
without  a  warrant,  prior  to  indictment.  Rule  41(e)  pro- 
vides : 

"A  person  aggrieved  by  an  unlawful  search  and 
seizure  may  move  the  district  court  for  the  district 
in  which  the  property  was  seized  for  the  return  of 
the  property  and  to  suppress  for  use  as  evidence  any- 
thing so  obtained    .     .    ." 

In  the  instant  case,  appellant  filed  a  "Complaint  for  Tem- 
porary Restraining  Order  and  Injunction — Suppression 
of  Evidence,  and  Demand  for  Jury  Trial."  [Tr.  p.  3.] 
It  is  axiomatic,  of  course,  that  the  title  of  a  proceeding 
does  not  determine  its  character.  i 


Freeman  v.  United  States,  supra. 

Thus,  the  district  court  correctly  ruled  "that  the  action 
is  properly  to  be  treated  as  a  motion  pursuant  to  Rule! 
41(e)   of  the  Federal  Rules  of  Criminal  Procedure  per- 
mitting 'motion  for  return  of  property  and  to  suppress] 
evidence.'"     [Tr.  pp.  50,  51.] 
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An  order  of  a  district  court  granting  or  denying  a 
motion  to  suppress  evidence  and  for  the  return  of  prop- 
erty, if  made  prior  to  the  indictment,  is  a  final  decision 
and  appealable. 

United   States  v.    Rosenzvasser,    145    F.    2d    1015 
(9th  Cir.,   1944); 

Freeman  v.  United  States,  supra; 

Weldon  v.  United  States,  196  F.  2d  874  (9th  Cir., 
1952). 

Nevertheless,  the  question  arises  in  this  case  of  whether 
the  appeal  has  become  moot  by  virtue  of  the  return  of 
an  indictment  against  the  appellant  on  August  31,  1955. 
[Tr.  p.  7S.^  There  is  little  authority  on  the  subject.  The 
First  Circuit  Court  of  Appeals  discussed  the  problem  in 
the  Centracchio  case,  supra,  and  stated  at  pages  388  and 
389: 

''We  have  considered  somewhat  whether  the  hand- 
ing down  of  the  indictment  on  February  21,  1952, 
rendered  this  appeal  moot.  It  is  a  curious  situation. 
The  fact  that  the  petition  to  suppress  was  filed  as  an 
independent  proceeding  prior  to  indictment  was  the 
only  thing  that  made  the  district  court's  order  thereon 
a  'final  decision'  appealable  under  28  U.  S.  C.  §1291. 
If  the  motion  to  suppress  had  been  filed  after  indict- 
ment, for  the  sole  purpose  of  procuring  the  exclu- 
sion of  evidence  at  a  forthcoming  trial,  an  order  deny- 
ing such  motion  would  not  have  been  a  'final  deci- 
sion' but  rather  an  unappealable  interlocutory  order 
entered  in  the  course  of  the  criminal  case.  Cogen 
v.  United  States,  1929,  278  U.  S.  221,  49  S.  Ct. 
118,  73  L.  Ed.  275.  But  presumably  if  the  order 
of  the  district  court  was  a  'final  decision'  when  ren- 
dered, it  did  not  lose  that  characteristic  from  the 
fact   that    an    indictment    was    subsequently    handed 
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down.  Cf.  United  States  v.  Poller,  2  Cir,,  1930, 
43  F.  2d  911.  And  though  the  finding  of  a  true  bill 
by  the  grand  jury  defeated  one  of  the  objects  of 
petitioner  in  his  motion  to  suppress,  the  petition  did 
not  thereby  become  entirely  moot,  for  petitioner  still 
remained  interested  in  the  relief  sought  in  so  far 
as  it  might  be  directed  to  the  suppression  of  the 
evidence  at  the  trial.  Probably,  therefore,  as  a  tech- 
nical matter,  the  present  appeal  should  not  be  dis- 
missed as  moot." 

On  the  other  hand,  logic  strongly  compels  the  conclusion 
that  this  appeal  has,  in  fact,  become  moot.  In  the  Rosen- 
wasser  case,  supra,  this  court  discussed  the  reasoning 
of  the  Supreme  Court  in  Cogen  v.  United  States,  278 
U.  S.  221  (1929).  In  both  the  Cogen  and  Rosenzvasscr 
cases,  there  was  an  appeal  from  a  district  court's  order 
on  a  motion  to  suppress  evidence  and  return  property  made 
after  indictment.  Both  cases  determine  that  such  an 
order  was  not  appealable.  This  court  observed  in  the 
Rosenwasser  case  at  page  1017: 

"The  Supreme  Court  emphasized  the  fact  that  the 
suppression  of  evidence,  not  the  return  of  the  papers, 
was  the  principal  purpose  of  defendant's  application." 

If  this  criteria  is  to  be  used  to  determine  what  is  left 
of  appellant's  appeal  in  this  case,  then  the  appeal  has  be- 
come moot.  While  the  complaint  includes  an  action  for 
the  return  of  property,  an  examination  of  the  affidavits 
of  all  parties  reveals  that  no  property  was  taken  and  thus, 
the  action  in  this  case  is  simply  one  to  suppress  evidence.  J 
Therefore,  in  the  reasoning  of  the  Cogen  and  Rosenwas- 
ser cases,  a  remedy  remains  available  to  the  appellant  in] 
the  district  court. 


—11— 

POINT  TWO. 

No  Constitutional  Rights  of  Appellant  Were  Violated. 

It  should  be  noted  at  the  outset  that  appellant  is  not 
here  contending  that  there  was  an  actual  illegal  search 
or  inspection  of  his  books.  That  is,  appellant  does  not 
claim  that  there  was  an  unlawful  and  surreptitious  entry 
into  his  place  of  business.  Appellant  admits  that  he  con- 
sented to  an  inspection  of  his  books  and  records  but  con- 
tends that  his  consent  was  obtained  by  fraud. 

It  is  indisputably  settled  law  that  no  "warning"  of  con- 
stitutional rights  is  necessary  before  interviewing  a  pros- 
pective defendant  or  examining  his  books  and  records.  A 
failure  to  give  such  a  warning  does  not  render  his  state- 
ments or  the  information  gained  from  his  records  inad- 
missible in  a  later  criminal  prosecution. 

Powers  V.  United  States,  223  U.  S.  303; 

United  States  v.  Bur  dick,  214  F.  2d  768  (C.  C.  A. 
3,  1954); 

Montgomery   v.    United    States,    203    F.    2d    887 
(C.  C.  A.  5,  1953). 

In  the  Burdick  case,  at  page  773,  the  Court  said: 

".  .  .  The  motion  to  suppress  was  based  upon 
the  claim  that  when  the  above  data  and  information 
was  submitted  to  Special  Agent  Gerson,  the  latter 
allegedly  failed  to  warn  the  defendant  that  he  did 
not  have  to  testify  against  himself  nor  give  any  in- 
formation that  might  be  used  against  him  in  a  crim- 
inal proceeding." 

The  "data  and  information"  referred  to  included  certain 
bank  and  brokerage  records  of  the  defendant,  a  net  worth 
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statement  and  some  oral  admissions.  The  court  then 
quoted  from  the  Powers  case  to  the  following  effect: 

"It  is  well  settled  that  it  is  '.  .  .  not  essential 
to  the  admissibility  of  his  [defendant's]  testimony 
that  he  should  first  have  been  warned  that  what  he 
said  might  be  used  against  him',  providing  that 
the  defendant's  statement  '.  .  .  was  entirely 
voluntary  and  understandingly  given.  Such  testi- 
mony cannot  be  excluded  when  subsequently  offered 
at  his  trial.'  " 

The  Montgomery  case,  another  income  tax  case,  also  in- 
volved a  failure  to  warn  of  constitutional  rights.  The 
court  said,  page  893 : 

"We  do  not  think  the  circumstances  under  which 
the  statements  of  the  defendant  and  of  his  wife,  and 
the  cancelled  checks  and  documents,  were  obtained 
were  sufficient  of  themselves  to  require  that  that 
evidence  be  excluded  on  the  ground  of  being  invol- 
untary as  a  matter  of  law,  or  to  require  that  the 
Government's  Exhibit  20  based  in  part  upon  such 
testimony  be  not  admitted  in  evidence.  All  these 
circumstances  were  matters  which  went  to  the  weight 
or  credibility  of  the  testimony  thus  obtained  [cita- 
tions]." 

In  another  income  tax  case,  Turner  v.  United  States,  222 
F.  2d  926  (C.  C.  A.  4,  1955),  the  court  observed  at  page 
931: 

"It  has  been  expressly  held  time  and  again  in  tax 
evasion  and  other  criminal  cases  that  it  is  not  es- 
sential to  the  admissibility  of  statements  secured  by 
officers  of  the  law  from  a  defendant  that  he  should 
be  first  warned  that  the  information  might  be  used 
against  him  in  a  criminal  case,  provided  that  it  was 
voluntarily   and   understandingly   given     .     .      ." 
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The  Ninth  Circuit  Court  of  Appeals  has  indicated  its 
agreement  with  the  cases  just  noted.  In  the  income  tax 
case  of  Himmelfarh  v.  United  States,  175  F.  2d  924 
(1949),  the  court  said  in  discussing  this  problem  at  page 
938: 

".  .  .  If  a  warning  was  necessary,  which  we 
question,  we  think  the  trial  court's  holding  was  cor- 
rect."    (Emphasis  added.) 

After  this  contention  concerning  "warning"  was  re- 
jected time  and  again  by  the  Circuit  Courts  of  Appeals, 
the  taxpayers  accused  of  evasion  took  a  slightly  different 
tack:  where  fraud  was  suspected  the  failure  to  "warn" 
or  the  failure  to  advise  the  taxpayer  that  he  was  under 
suspicion  amounted  to  a  concealment,  i.  e.,  fraud  on  the 
part  of  the  government  agents.  Thus,  they  argue,  the 
statements  made  by  the  taxpayer  or  his  consent  to  ex- 
amine his  books  and  records  becomes  involuntary.  That 
is  the  gist  of  appellants  argument  here.  But  it  is  only  a 
different  chorus  to  the  same  old  song,  and  the  Circuit 
Courts  of  Appeals  have  consistently  rejected  the  contention. 

Conspicuously  absent  from  appellant's  citations  of  au- 
thorities are  the  many  income  tax  cases  determining  the 
exact  point  raised  in  this  appeal.  Chieftain  Pontiac  Corp., 
et  al.  V.  Julian,  United  States  Attorney,  209  F.  2d  657 
(C.  A.  1,  1954),  involved  a  pre-indictment  action  to  sup- 
press evidence  in  a  tax  case  where  a  taxpayer  had  made 
a  voluntary  disclosure.     The  court  observed  at  page  659: 

"Even  if  the  government  agents  obtained  the  vol- 
untary disclosures  from  the  appellants  by  the  guile 
of  a  false  representation  that  no  investigation  was 
pending  and  that  appellants  were  therefore  eligible 
to  obtain  the  benefit  of  the  Treasury's  disclosure 
policy,  still  we  think  it  could  not  be  said  that  such 
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stratag-em  constitutes  an  unreasonable  search  and 
seizAire  within  the  meaning  of  the  Fourth  Amend- 
ment." 

In  the  Montgomery  case,  supra,  which  was  reversed  on 
other  grounds,  the  court  disposed  of  this  contention  in  the 
following  language    (p.   892) : 

".  .  .  Special  Agent  Baskett  testified  that  the 
defendant  was  never  so  warned  and  that  he  never  at 
anytime  told  the  defendant  that  any  document  that 
was  surrendered  to  him  or  his  fellow  agents  would 
be  used  in  either  a  civil  or  criminal  prosecution 
against  him.  The  defendant  testified  that,  when 
Baskett  and  Government  Agent  Wilson  first  came  to 
see  him  about  his  income  tax  matters,  they  told  him 
that  it  was  a  routine  check-up,  and  that  on  each  occa- 
sion he  conferred  with  them,  they  told  him  it  was 
purely  a  civil  matter,  that  they  would  soon  let  him 
know  how  much  taxes  he  owed,  if  any,  and  allow  him 
to  pay  them  and  that  at  no  time  was  it  intimated  to 
him    that    there    might    be    a    criminal    prosecution 

(P.  893): 

"We  do  not  think  the  circumstances  under  which 
the  statements  of  the  defendant  and  of  his  wife,  and 
the  cancelled  checks  and  documents,  were  obtained 
were  sufficient  of  themselves  to  require  that  that 
evidence  be  excluded  on  the  ground  of  being  invol- 
untary as  a  matter  of  law    ,    .    ." 

And  in  Bhimberg  v.  United  States,  222  F.  2d  496,  499 
(C.  A.  5,  1955): 

"We  are  convinced,  however,  that  the  record,  in- 
cluding the  testimony  of  the  defendant  himself,  con- 
tains no  evidence  supporting  the  claim  made  on  this 


I 


1 


—15— 

appeal,  that  the  examinations  made  of  him,  his  books 
and    records    were    conducted    without    his    consent. 

"It  is  true  that  there  was  no  expressed  disclosure 
made  that  a  purpose  in  obtaining  the  evidence  was 
to  proceed  criminally  against  him.  On  the  other 
hand,  though  defendant  had  undoubtedly  hoped,  and 
may  have  believed,  that  no  criminal  prosecution  was 
intended,  there  was  no  representation  made  to  him 
that  the  information  sought  was  only  for  purposes 
of  settling  his  civil  liability.  Under  these  circum- 
stances, we  think:  that  there  was  no  obligation  on 
the  agents  to  inform  him  that  the  matters  inquired 
about  might  be  used  in  a  criminal  proceeding;    .    .    ." 

The  Fourth  Circuit  Court  of  Appeals  has  ruled  to  the 
same  effect  in  Turner  v.  United  States,  222  F.  2d  926 
(1955): 

(P.  929)  :  ''Investigation  by  a  special  agent  may 
or  may  not  lead  to  a  criminal  prosecution,  and  in  this 
case  it  was  Forbes'  duty  and  doubtless  his  intention 
to  report  any  delinquencies  which  he  might  find  to 
his  superiors.  He  did  not  give  any  information  on 
this  point  to  the  partners  and  on  cross  examination 
was  unable  to  say  whether  or  not  he  had  told  them 
that  he  was  making  a  routine  'check-up'. 

(P.  930)  :  "The  contention  seems  to  be  that  reve- 
nue agents  who  secure  the  consent  of  a  taxpayer 
to  an  examination  of  his  books  with  intent  to  obtain 
evidence  and  use  it  in  a  criminal  prosecution,  are 
guilty  of  deceit  unless  they  divulge  their  purpose,  and 
that  the  obtaining  of  information  in  such  a  manner 
violates  the  Fourth  Amendment  and  its  introduction 
into  evidence  violates  the  Fifth  Amendment;     .     .     . 
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(P.  931)  :  "At  no  time  did  the  agents  bring  pres- 
sure to  bear  upon  the  defendants  or  conceal  their 
identity  or  practice  any  deceit.  The  evidence  is  silent 
as  to  whether  Agent  Forbes  began  the  investigation 
as  a  routine  examination  to  ascertain  the  civil  lia- 
bility of  the  defendants  or  intended  from  the  begin- 
ning to  search  for  evidence  of  crime.  But  even  if 
the  latter  assumption  be  made,  there  was  no  viola- 
tion of  the  taxpayer  s  constitutional  rights.  The  rele- 
vant inquiry  is  always  whether  the  taxpayer  freely 
gave  his  consent,  and  as  to  that  there  is  no  dispute 
in  this  instance."     (Emphasis  added.) 

A  particularly  illuminating  district  court  case  from 
Pennsylvania  is  United  States  v.  Guerrina.  In  an  early 
opinion  at  112  Fed.  Supp.  126,  the  court  suppressed  cer- 
tain evidence.  That  opinion  is  summarized  by  appellant  in 
his  brief  at  pages  23  and  24.  However,  the  district  court 
at  126  Fed.  Supp.  609,  modified  its  early  decision  and  freed 
from  suppression  much  of  the  material  covered  and  at 
the  same  time  brought  its  reasoning  in  line  with  the 
other  authorities.     At  page  610,  the  court  said: 

".  .  .  the  question  as  to  whether  the  defendant 
consented  to  the  examination  of  his  check-stubs  and 
other  records  which  he  himself  made  available  to 
the  agents,  without  first  being  warned  of  his  con- 
stitutional rights,  is  one  that  cannot  be  determined 
preliminarily  as  a  matter  of  law  but  is  one  which 
must  be  determined  as  a  question  of  fact  by  the 
jury  at  the  trial." 

The  court  then  cites  the  Bur  dick  and  Montgomery  cases 
and  states: 

".  .  .  the  facts  in  each  of  those  cases  clearly 
demonstrate  that  criminal  prosecution  was  contem- 
plated at  the  time  the  defendants  were  questioned  by 
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special  agents  of  the  Internal  Revenue  Bureau.  The 
import  of  the  decisions  in  the  Burdick  and  Mont- 
gomery cases,  supra,  is  that  failure  to  warn  the 
defendants  of  their  constitutional  rights  before  ques- 
tioning them  as  to  their  potential  tax  liability  does  not 
per  se  and  as  a  matter  of  law  render  their  admissions 
involuntary." 

The  Ninth  Circuit  Court  of  Appeals  passed  upon  a  tax 
case  in  1955  and  its  decision  in  that  case  is  really  dis- 
positive of  appellant's  contentions  here.  In  Legates  v. 
United  States,  222  F.  2d  678  (C.  A.  9,  1955),  the  court 
said  (p.  683)  : 

"Legatos  further  complains  that  he  was  misled 
into  believing  that  only  a  routine,  civil  liability,  in- 
vestigation was  being  made  of  his  tax  returns  and 
that  he  was  not  informed  until  after  his  voluntary 

»         disclosure  that  criminal  prosecution  was  contemplated. 

It  ...  Usually,  when  an  investigation  is  started,  it 
is  not  possible  to  predict  where  it  will  lead  or  whether 
or  not  evidence  of  fraud  sufficient  to  justify  prosecu- 
tion will  be  uncovered.  .  .  .  No  government  agent 
made  any  promise  of  immunity  from  prosecution  to 
appellants,  or  gave  them  any  good  reason  to  believe 
that  prosecution  would  not  be  instituted.  And  since 
appellant  Glynn  gave  the  challenged  documentary  evi- 
dence to  a  government  agent  before  any  effective 
voluntary  disclosure  had  been  made,  no  constitutional 
rights  of  appellants  were  violated,      [citations.]" 

For  other  cases  to  the  same  effect  see: 

Vloutis  V.    United  States,   F.   2d   782    (C.   A.    5, 
1955); 

Benes  v.  Canary,  224  F.  2d  470  (C.  A.  6,  1955); 

Scanlon  v.  United  States,  223  F.  2d  382  (C.  A.  1, 
1955). 
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Appellant's  entire  argument  in  this  case  rests  upon  the 
assumption  that  it  is  unlawful  to  obtain  evidence  from 
a  taxpayer's  own  words,  acts  and  records  without  ad- 
vising him  that  he  is  under  a  criminal  investigation,  if 
such  be  the  case.  This  is  certainly  not  the  law.  As  ex- 
pressed by  the  Seventh  Circuit  Court  of  Appeals  in 
United  States  v.  O'Brien,  174  F.  2d  341,  346  (1949) : 

".  .  .  police  officers  are  not  required  to  be  too 
polite.  They  may  match  wits  with  alleged  criminals, 
and  in  the  absence  of  coercive,  abusive  tactics,  obtain 
evidence  for  use  in  the  prosecution." 

In  On  Lee  v.  United  States,  343  U.  S.  747  (1952), 
while  the  defendant  was  on  bail  an  old  friend  and  former 
employee  went  to  the  defendant's  place  of  business.  He 
entered  the  defendant's  establishment  with  a  microphone 
concealed  upon  his  person  and  engaged  the  defendant  in 
conversation.  The  Supreme  Court  held  that  the  defen- 
dant's incriminating  statements  made  during  that  con- 
versation were  admissible  evidence.  It  goes  without  say- 
ing that  the  defendant  was  not  advised  that  he  was  giving 
evidence  against  himself  in  a  criminal  case.  On  the  sub- 
ject of  suppressing  evidence  generally,  the  court  observec 
at  page  757: 

"The  trend  of  the  law  in  recent  years  has  been 
to  turn  away  from  rigid  rules  of  incompetence,  in 
favor  of  admitting  testimony  and  allowing  the  trier 
of  fact  judge  the  weight  to  be  given  it." 

In  this  case,  government  agents  even  met  the  more  rigor- 
ous standard  of  the  dissenters  in  On  Lee.  The  dissenters 
do  not  suggest  that  evidence  should  be  excluded  which  was 
obtained  by  a  law  enforcement  officer  while  observing  anc 
listening  on  premises  he  lawfully  entered. 
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See  also: 

Goldman  v.  United  States,  316  U.  S.  129; 
Olmstead  v.  United  States,  277  U.  S.  438. 

Appellant  cites  many  cases  in  his  brief  in  an  attempt 
to  demonstrate  that  he  was  the  victim  of  an  unlawful 
search.  But  the  cases  relied  upon  either  involve  a  "mas- 
querade", 

Catalanotte  v.  United  States,  208  F.  2d  264  (6  Cir., 
1953) ; 

Gouled  V.  United  States,  255  U.  S.  298   (2  Cir., 
1921), 

or  they  involve  a  consent  to  search  obtained  by  duress  or 
coercion. 

Judd  V.  United  States,  190  F.  2d  649  (C.  A.  D.  C, 
1951). 

Nowhere  in  the  record  of  this  case  is  there  a  suggestion 
that  Agent  Weiss  represented  himself  to  be  anything  but 
a  government  agent,  and  nowhere  in  the  record  is  there 
a  suggestion  that  the  appellant  was  forced  or  coerced  into 
making  his  books  available  to  the  agents. 

Against  this  background  of  case  law  the  district  court 
correctly  ruled  [Tr.  p.  53]  : 

"(9)  that  assuming  all  of  plaintiff's  allegations 
to  be  true,  and  in  particular  that  Special  Agent  Weiss 
knew  that  fraud  was  suspected  but  did  not  inform 
plaintiff  that  the  purpose  of  the  investigation  was 
to  acquire  evidence  for  a  criminal  prosecution,  nev- 
ertheless plaintiff's  constitutional  rights  to  be  free 
from  'unreasonable  searches  and  seizures'  and  from 
being  'compelled  .  .  .  to  be  a  witness  against 
himself  were  not  violated  [U.  S.  Const.,  Amend. 
IV,  V] ;  and 
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"(10)  that  'even  if  the  Government  Agents  ob- 
tained the  vohintary  disclosures  ...  by  the  guile 
of  a  false  representation  that  no  investigation  was 
pending  ...  it  could  not  be  said  that  such  a 
stratagem  constitutes  an  unreasonable  search  and 
seizure  within  the  meaning  of  the  Fourth  Amend- 
ment.' [Chieftain  Pontica,  Corp.  v.  Julian,  supra, 
209  F.  2d  at  659-660;  accord  United  States  v.  Amer- 
ican Stevedores,  16  F.  R.  D.  164,  171  (S.  D.  N.  Y. 
1954);  see  Bolles  v.  Chew,  53  F.  Supp.  787  (N.  D. 
Cal.,    1944).]" 

No  constitutional  rights  of  appellant  were  violated. 

POINT  THREE. 

Appellant  Was   Not  Erroneously   Denied  a   Hearing 
by  the  District  Court. 

A.     There    Was    Nothing    for   the    Court    to    "Hear." 

Regardless  of  whether  the  proceeding  in  the  District 
Court  is  viewed  as  a  motion  under  Rule  41(e)  of  the 
Federal  Rules  of  Criminal  Procedure  or  as  a  civil  action 
terminating  in  a  summary  judgment  under  Rule  56  of 
the  Federal  Rules  of  Civil  Procedure,  the  district  court 
was  not  called  upon  to  conduct  a  hearing.  It  would  have 
been  superfluous.  The  district  judge  ruled,  based  on  the 
authorities,  "that  assuming  all  of  plaintiff's  allegations 
to  be  true"  [Tr.  p.  53]  none  of  his  constitutional  rights 
were  violated.  Thus,  the  court  ruled  that  appellant  was 
not  entitled  to  the  relief  sought  on  his  ozmi  moving  papers. 

But  even  if  the  district  court  had  been  called  upon  to 
decide  the  motion  on  affidavit,  it  would  present  no  in- 
novation in  procedure  under  Rule  41(e).     Traditionally, 


—21— 

district  courts  have  determined  such  motions  in  that 
manner.  As  expressed  by  the  District  Judge  in  this 
case  [Supp.  Tr.  p.  2]. 

".     .     .  the  court  may,  if  it  decides  it  is  desirable, 
take  oral  testimony." 

In  his  brief   at  page   31,   appellant   cites  the   case   of 

United  States  v.  Manno  (D.  C.  111.,  1954),  118  Fed.  Supp. 

511,  in  support  of  a  different  proposition.    But  the  court's 

language  at  page  516  as  quoted  by  appellant  should  receive 

careful  attention: 

"In   the   opinion   of   the    Court,    this    controversy 
needs  to  be  resolved  by  evidentiary  proof." 

Thus,  the  court  in  the  Manno  case  is  really  saying  the 
same  thing  as  the  District  Judge  in  this  case.  The  court 
does  not  say  that  there  must  be  evidentiary  proof  but  only 
that  he  deems  it  desirable  in  that  case. 

Appellant  also  seeks  to  rely  upon  the  case  of  United 
States  V.  Warrington,  17  F.  R.  D.  25,  which  disapproves 
use  of  affidavits  in  motions  under  Rule  41(e).  But  appel- 
lant himself  selected  the  course  of  action  in  the  instant 
case  when,  contrary  to  Warrington,  he  filed  an  initial 
\  affidavit  in  support  of  his  motion.      [Tr.  p.   10.] 

:  B.    Appellant  Was  Afforded  an  Opportunity  for  a  Hearing 

and  Waived  It. 

The  Supplemental  Transcript  of  Record,  pages  2  and  3, 
i  reveal  that  an  opportunity  to  produce  oral  testimony  was 

given  appellant  and  he  declined  to  take  advantage  of  it. 
I  The  transcript  reveals,  page  2,  that  counsel  for  defendants 

offered   to   produce   oral   testimony,    and   opportunity   to 


—22— 

cross-examine,  from  the  persons  who  had  made  affidavits 
in  the  case.  The  court  then  addressed  counsel  for  appel- 
lant: 

"The  Court:     Do  you  wish  to  examine  them? 
Mr.  Laven:     Well,  I  presume  this  is  on  affidavit. 
These  motions  are  usually    .    .    . 

•  ••••••• 

Mr.    Laven:     I    don't    wish   to   cross-examine   on 
their  affidavits  that  they  made    .     .     ." 

Thus,  appellant  was  given  an  opportunity  for  the  hearing 
he  now  complains  was  denied  him. 

VI. 
CONCLUSION. 

No  constitutional  rights  of  appellant  were  violated  and 
the  judgment  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

Laugh  LI  X  E.  Waters, 
United  States  Attorney, 

Louis  Lee  Abbott, 

Assistant  United  States  Attorney, 
Chief,  Criminal  Division, 

Cecil  Hicks,  Jr., 
Assistant  United  States  Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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APPELLANT'S   REPLY   BRIEF. 


Preliminary  Statement. 

This  brief  would  be  unduly  extended  unless  it  were 
largely  confined  to  replying  to  appellee's  principal  conten- 
tions, with  as  little  repetition  as  possible  of  the  argument 
set  forth  in  appellant's  brief  heretofore  filed.  Accordingly, 
failure  to  comment  in  this  brief  upon  a  particular  state- 
ment of  facts  or  assertion  by  appellee  is  not  necessarily 
to  be  construed  as  acquiescence  therein. 

The  appellee  attempts  to  recite  the  facts  most  favorable 
to  the  appellant  by  carefully  selecting  a  few  excerpts, 
omitting  those  statements  which  were  uncontroverted  by 
the  government  in  its  opposing  affidavits. 

These  facts  are  set  forth  on  pages  7  and  8  of  appellant's 
brief,  and  establish  fraud  and  deceit  on  the  part  of  Special 
Agent  Weiss,  and  therefore  it  is  unnecessary  to  repeat 
them  again. 
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ARGUMENT. 

I. 

Appellee  Admits  Jurisdiction  of  the  District  Court. 

Appellee  concedes  that  the  District  Court  had  jurisdic- 
tion to  grant  the  relief  sought  in  an  appropriate  case,  but 
fails  to  define  it. 

The  complaint  in  the  instant  case  was  a  civil  action  for 
the  return  of  property  and  a  permanent  injunction  against 
its  use  in  any  future  criminal  proceedings  [Tr.  4].  No 
criminal  proceedings  had  been  filed  or  were  pending  dur- 
ing the  entire  proceedings  in  this  case. 

The  Notice  of  Appeal  herein  [Tr.  67]  was  filed  on 
June  27,  1955,  prior  to  the  indictment,  which  was  not 
returned  until  August  31.  1955   [Tr.  75]. 

The  various  Circuit  Courts  do  hold  that  it  is  the  be- 
ginning of  the  proceedings  which  determines  the  appeal- 
ability of  the  order.  (See  Nelson  v.  United  States  (D.  C. 
Cir.,  1953),  208  F.  2d  505,  516-517.)  However,  the 
courts  are  in  accord  that  if  there  is  a  triable  issue  pre- 
sented by  the  affidavits,  a  hearing  shall  be  had  before  trial 
to  determine  whether  the  evidence  has  been  obtained  in 
violation  of  an  individual's  Constitutional  rights.  See 
United  States  v.  Sinerio  (3rd  Cir.,  1951),  190  F.  2d  397, 
cert.  den..  343  U.  S.  814. 

It  is  obvious  that  the  present  case  comes  within  the 
holdings  of  In  re  Fried  (2nd  Cir.,  1947),  161  F.  2d  453, 
cert,  den.,  331  U.  S.  858,  and  Weldon  v.  United  States 
(9th  Cir.,  1952),  196  F.  2d  874,  which  expressly  approves 
the  procedure   which  was   followed   in   the   instant   case. 

In  the  case  of  In  re  Fried  (2nd  Cir.,  1947),  161  F.  2d 
453,  cert,  den.,  331  U.  S.  858,  the  precise  question  that 
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confronted  the  court  was  whether  a  hearing  had  been  im- 
properly denied  to  a  petitioner  who  sought  to  suppress 
a  confession.  The  court  held  that  a  motion  to  suppress 
would  lie  before  indictment.  Two  of  the  judges  who  con- 
stituted the  majority,  Learned  Hand  and  Frank,  disagreed 
as  to  the  scope.  Judge  Frank  deemed  it  applicable  to  any 
allegedly  illegally  obtained  confession,  while  Judge  Learned 
Hand  would  limit  it  to  confessions  obtained  in  violation 
of  the  Fifth  Amendment. 

In  the  Weldon  case  the  court  said  at  page  875 : 

"If  Seth  had  been  indicted  or  informed  against, 
and  if  the  resulting  criminal  action  had  been  pending 
when  the  petitions  were  filed,  Seth's  petition  would 
have  been  merely  incidental  to  the  criminal  action 
*  *  *  Actually,  as  stated  above,  Seth  was  not  in- 
dicted or  informed  against;  hence,  no  criminal  action 
was  pending  against  him  when  the  petitions  were 
filed.  Hence  both  petitions  were  independent  pro- 
ceedings. Obviously,  these  were  civil  proceedings, 
in  effect  civil  actions,  to  recover  personal  property 
and  to  enjoin  an  allegedly  wrongful  use." 

A  careful  analysis  of  the  facts  in  each  of  the  cases 
cited  by  appellee  clearly  demonstrates  that  each  case  was 
decided  on  facts  different  from  those  in  the  instant  case, 
and  therefore  are  not  applicable. 

In  Powers  v.  United  States,  223  U.  S.  323,  the  defen- 
dant voluntarily  took  the  witness  stand  and  became  a 
witness  before  the  Court  Commissioner,  and  testified. 

The  cases  of  United  States  v.  Burdick,  214  F.  2d  768; 
Montgomery  v.  United  States,  203  F.  2d  887;  Turner  v. 
United  States,  222  F.  2d  926;  and  Himmelfarh  v.  United 
States,  175  F.  2d  924,  cited  by  appellee,  do  not  support 
its  position,  because  in  each  of  those  cases  the  suspected 


taxpayer  was  given  an  opportunity  to  refuse  to  answer 
any  question  that  was  propounded  to  him  by  the  govern- 
ment agent,  and  was  advised  that  any  admission  made 
would  be  vokmtary.  Also,  the  decisions  avoided  deciding 
the  issue  of  waiver  of  Constitutional  rights  directly  by 
stating  that  this  was  a  question  of  admissibility  and  the 
weight  of  the  evidence. 

The  case  of  Blumberg  v.  United  States  (5th  Cir., 
1955),  222  F.  2d  496,  499,  relied  upon  by  appellee,  is 
factually  distinguishable  and  does  not  support  appellee's 
contention,  because  in  that  case  it  was  held  that  the  de- 
fendant, voluntarily  and  without  any  reservations,  dis- 
cussed the  matter  of  his  tax  liability  frankly  and  fully 
with  a  government  agent  in  an  effort  to  reach  an  agree- 
ment as  to  such  liability  and  obtain  a  settlement  thereof. 
Needless  to  say,  this  judgment  of  conviction  was  reversed 
on  other  grounds. 

Under  the  Fifth  Amendment,  it  is  not  permissible  to 
compel  any  person  in  any  criminal  case  to  be  a  witness 
against  himself;  yet  the  law  requires  every  taxpayer  to 
make  and  file  income  tax  returns  and  to  permit  his  records 
of  income  to  be  examined  by  government  agents,  and 
such  required  evidence  is  admissible  against  the  taxpayer 
in  a  criminal  action  if  the  taxpayer  fails  to  claim  his 
Constitutional  privilege  when  the  information  is  required 
of  him.  However,  when  the  taxpayer  does  waive  his 
Constitutional  privileges,  such  waiver  must  be  intention- 
ally made  after  he  has  had  a  knowledgeable  and  under- 
standing choice  between  waiving  and  standing  upon  them. 
(See  Ray  v.  United  States  (5th  Cir.,  1936),  84  F.  2d 
654,  656.) 

In  the  instant  case.   Special  Agent  Weiss  never  gave 
the  appellant  the  choice  of  refusing  to  answer  any  question 
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or  giving  him  any  books  and  records;  and  also,  Special 
Agent  Weiss  suppressed  the  fact  that  he  was  seeking 
evidence  for  a  criminal  prosecution. 

The  appellee  also  cites  the  case  of  United  States  v. 
Vloutis  (5th  Cir.,  1955),  219  F.  2d  782,  which  likewise 
is  not  in  point,  for  the  reason  that  in  that  case  it  does 
not  appear  that  the  Revenue  Agent  and  Special  Agent, 
at  the  time  they  called  upon  the  bookkeeper  of  the  de- 
fendant, had  been  informed  that  a  criminal  violation  had 
been  committed.  They  obtained  permission  from  the 
bookkeeper  and  the  partner  to  inspect  the  books.  It 
should  be  noted  that  the  case  was  reversed  and  the  matter 
remanded  with  instructions  to  grant  appellant's  motion 
for  acquittal  on  Counts  Two  and  Four  and  his  motion  for 
a  new  trial  on  Counts  One  and  Three. 

In  Benes  v.  Canary  (6th  Cir.,  1955),  224  F.  2d  470, 
the  court  at  472  said: 

"The  ruling  upon  the  issue  of  unlawful  search  and 
seizure  depended  largely  upon  the  interpretation  to 
be  given  to  certain  testimony  of  the  appellant,  to- 
gether with  an  evaluation  of  the  credibility  of  the 
witnesses." 

The  case  of  Scanlon  v.  United  States  (1st  Cir.,  1955), 
223  F.  2d  382,  likewise  does  not  support  the  government's 
position,  because  the  court  stated  at  384: 

"*  *  *  The  net  worth  statement  was  signed 
at  the  request  of  a  Revenue  Agent,  but  there  is  no 
evidence  of  any  duress,  coercion,  fraud,  or  trickery 
employed  by  the  government  in  obtaining  it,  and  the 
trial  court  so  found." 

Appellee  seeks  to  make  some  point  to  the  effect  that 
the  appeal  is  moot,  claiming  that  there  is  no  property  to 


be  returned,  although  admitting  that  the  complaint  does 
include  an  action  for  the  return  of  property,  and  relies 
upon  the  reasoning  in  Co  gen  v.  United  States,  278  U.  S. 
221,  and  United  States  v.  Rosenwasser  (9th  Cir.,  1944), 
145  F.  2d  1015.  However,  it  is  believed  that  the  lan- 
guage in  the  Rosenzvasser  case  following  the  quotation 
cited  by  appellee  is  an  answer  to  the  appellee's  contention, 
wherein  the  court  said: 

"We  believe  the  reasoning  of  the  Cogen  case  de- 
termines the  result  in  the  instant  case,  as  there  are 
no  essential  factors  in  the  one  distinguishing  it  from 
the  other,  and  it  should  be  noted  that  in  each  of  the 
instances,  they  were  not  separate  proceedings,  but 
were  taken  while  the  criminal  actions  were  pending." 

In  Paragraph  V  of  the  complaint  [Tr.  6],  it  is  alleged 
that  Special  Agent  Weiss  made  a  transcript  of  the  books 
and  records,  checks,  receipts,  invoices,  etc.  *  *  *^  and  in 
the  prayer,  in  paragraph  3,  appellant  asks  for  an  order  to 
return  all  of  the  transcripts  and  copies  of  records,  books, 
invoices,  checks,  and  other  physical  records  and  objects.    ' 

The  case  of  Silverthorne  Lumber  Co.  v.  United  States, 
251  U.  S.  385,  answers  appellee's  contention  that  the  ap-  . 
peal  has  become  moot  because  no  property  was  taken  from 
the  appellant.  In  that  case,  the  defendants  had  been  in- 
dicted and  arrested,  and  while  they  were  detained,  officers 
went  to  the  company's  offices  and  took  all  the  books, 
papers,  and  documents  and  photographed  them.  The 
District  Court  ordered  that  the  search  and  seizure  by  the 
officers  violated  the  Constitutional  rights  of  the  parties 
and  further  ordered  the  indictment  dismissed.  A  new  in- 
dictment was  returned,  based  upon  the  information  thus 
obtained,  and  the  Supreme  Court  held  that  under  these 
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circumstances  the  government  was  neither  entitled  to  use 
the  original  documents  nor  any  knowledge  obtained  there- 
from, and  said  at  page  392: 

"The  essence  of  a  provision  forbidding  the  ac- 
quisition of  evidence  in  a  certain  way  is  that  not 
merely  evidence  so  acquired  shall  be  used  before  the 
court,  but  it  should  not  be  used  at  all." 

See  also: 

Gouled  V.  United  States,  255  U.  S.  298,  307; 
Nardone  v.  United  States,  308  U.  S.  338,  380. 

11. 
The  Record  Does  Not  Support  the  Trial  Court's  Find- 
ing That  Appellant  Understandingly  and  Know- 
ingly Waived   His   Constitutional  Rights. 

The  appellee  attempts  to  distinguish  between  an  actual 
illegal  search  and  seizure  and  a  situation  where  one  has 
waived  his  Constitutional  rights  and  consented  to  a  search 
by  fraud  and  deceit. 

Under  the  decisions,  there  appears  to  be  no  such  dis- 
tinction; and  it  is  significant  to  note  that  appellee  has  not 
cited  any  authority  in  support  of  its  position. 

Self-incrimination  is  the  same  whether  raised  under 
the  Fourth  or  the  Fifth  Amendment. 

United  States  v.  Jejfers,  342  U.  S.  48,  72  S.  Ct.  93 ; 

McDonald  v.    United  States,  335   U.   S.  451,   69 
S.  Ct.  191. 

A  search  and  seizure  carried  out  by  fraud  and  deceit  is 
equally  violative  of  Constitutional  rights  whether  made 
subsequent  to  entry  by  force  and  violence  or  to  entry  pro- 
cured by  stealth  and  fraud. 

,  Goided  V.  United  States,  255  U.  S.  298,  305-306. 


In  the  case  of  Fraternal  Order  of  Eagles  No.  778  v. 
United  States  (3rd  Civ.,  1932),  57  F.  2d  93,  at  94,  the 
court  said: 

**A  search  made  as  the  result  of  an  entry  by  phy- 
sical force  is  not  necessary  in  order  to  violate  the 
Fourth  Amendment.  That  Amendment  was  designed 
to  protect  the  individual  against  the  abuse  of  official 
authority.  Search  and  seizure  following  an  entry 
into  the  house  or  office  of  a  person  suspected  of  crime 
by  means  of  fraud,  stealth,  *  *  *  ^^e  unreason- 
able and  violative  of  the  Fourth  Amendment." 

See  also: 

United  States  v.  Mitchneck  (D.  C,  1933),  2  Fed. 
Supp.  224; 

United   States  v.    Guerrina    (D.    C.    E.    D.,    Pa., 
1953),  112  Fed.  Supp.  126,  128. 

Basically,  the  crucial  issue  in  this  case  is  whether  the 
appellant  was  deprived  of  his  Constitutional  rights  under 
both  the  Fourth  and  Fifth  Amendments  by  the  conduct 
of  the  Special  Agent,  and  whether  his  waiver  of  these 
privileges  was  understandingly  and  knowingly  given. 

The  authorities  are  all  in  accord  that  it  must  appear 
that  the  consent  was  freely  and  voluntarily  given. 

Kovach  V.  United  States  (6th  Cir.,  1931),  53  F. 
2d  639. 

In  Turner  v.  United  States  (4th  Cir.,  1955),  222  F. 
2d  926  at  931,  the  court  says  that  the  relevant  inquiry 
is  always  whether  the  taxpayer  freely  gives  his  consent, 
and  as  to  that  there  is  no  dispute. 

Appellee  makes  mention  that  appellant  failed  to  cite 
Chieftain  Pontiac  Corp.  v.  Julian  (1st  Cir.,  1954),  209  F. 
2d  657,  but  neglects  to  point  out  that  this  case  was  dis- 


missed  by  the  Court  of  Appeals  for  lack  of  jurisdiction, 
because  the  appellant  therein  attempted  to  appeal  while  a 
motion  to  vacate  an  order  and  make  findings  was  still 
pending  in  the  lower  court. 

See  Judge  Woodbury's  concurring  opinion,  page  660. 

ni. 

The  Appellant  Had  No  Notice  That  the  Court  Was 
Proceeding  Under  Rule  41(e),  Federal  Rules  of 
Criminal  Procedure,  Instead  of  Rule  56(c),  Fed- 
eral Rules  of  Civil  Procedure. 

Appellee  finally  maintains  that  appellant  was  given  a 
hearing  and  contends  that  there  was  nothing  to  hear, 
placing  reliance  upon  Centracchio  v.  Garrity  (1st  Cir., 
1952),  198  F.  2d  282,  289;  Benes  v.  Canary,  supra,  and 
other  cases,  in  all  of  which  hearings  were  granted. 

See  also: 

United  States  v.  Lipshitz  (E.  D.,  N.  Y.,  1954), 
117  Fed.  Supp.  466,  468,  and  (1955),  132  Fed. 
Supp.  519; 

United  States  v.  Wolrich  (S.  D.,  N.  Y.,  1955), 
129  Fed.  Supp.  528,  529. 

In  the  instant  case,  it  is  significant  that  the  proceed- 
ing in  the  lower  court  was  commenced  as  a  civil  action 
for  the  return  of  property  and  a  permanent  injunction 
against  its  use  in  any  further  criminal  proceedings.  The 
appellant  sought  a  trial  to  have  a  determination  as  to 
whether  or  not  his  Constitutional  rights  had  been  violated. 
This  could  not  be  accomplished  on  affidavits,  because  it 
cannot  be  determined  whether  a  particular  allegation  was 
an  expression  of  an  opinion  or  an  affirmation  of  a  fact 
by  a  witness,  which  could  be  determined  only  upon  the 
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facts   and   circumstances    existing   at    the    time    that    the 
statement  was  made. 

Under  Rule  56(c)  of  the  Federal  Rules  of  Civil  Pro- 
cedure, if  the  affidavits  disclose  a  triable  issue,  the  appel- 
lant is  entitled  to  a  trial.  The  rule  of  the  lower  court 
deprived  the  appellant  of  an  important  right  at  a  trial  to 
cross-examine  adverse  witnesses  about  crucial  facts  pe- 
culiarly within  their  knowledge,  and  to  have  a  trial  court 
observe  their  demeanor  while  testifying.  It  is  obvious 
that  the  appellant's  counsel  was  following  Rule  56(c)  of 
the  Civil  Rules  when  he  stated,  ''Well.  I  presume  this  is 
on  affidavits"  (Appellee's  Br.  p.  22). 

The  record  is  silent  as  to  any  indication  by  the  trial 
judge  that  the  matter  was  to  be  heard  under  Rule  41(e) 
of  the  Federal  Rules  of  Criminal  Procedure  instead  of 
the  procedure  that  is  followed  in  an  injunction  suit, 
wherein  the  plaintiff  of  course  has  the  usual  right  of  any 
plaintiff  to  a  trial  on  evidence,  and  not  on  affidavits. 

See: 

In  re  Fried  (2nd  Cir.,  1947),  161  F.  2d  453,  460. 

A  preliminary  injunction  is  preliminary  to  a  hearing 
on  the  merits,  and  its  purpose  is  not  to  determine  any 
controverted  rights  but  to  prevent  a  threatened  wrong  or 
the  doing  of  any  act,  pending  the  final  determination  of 
the  action,  whereby  rights  may  be  threatened  or  endan- 
gered, and  to  maintain  things  in  the  condition  in  which 
they  are  at  the  time  until  the  issue  can  be  determined 
after  a  full  hearing. 

See: 

Rule  65,  Federal  Rules  of  Civil  Procedure; 

American  Federation  of  Musicians  v.  Stein    (6th 
Cir.,  1954),  213  F.  2d  679,  683; 


Benson  Hotel  Corp.  v.   Woods   (8th  Cir.,   1948), 
168  F.  2d  694,  696,  697; 

Missouri-Kansas  Texas  R.  Co.  v.  Randolph   (8th 
Cir.,  1950),  182  F.  2d  996,  999. 

An  examination  of  the  affidavits  of  both  Special  Agent 
Weiss  and  Dorothy  Varble  reveals  that  they  are  replete 
with  conjecture  and  conclusions,  which  do  not  amount  to 
evidence. 

For  example,  Special  Agent  Weiss  says  [Tr.  16]  : 

"*  =1=  *  ]\/[j._  Hoffritz  saw  that  I  was  working  at 
the  records  Mrs.  Varble  had  previously  given  to  me 
*  *  *  Mr.  Hoffritz  took  these  credentials  in  his 
hand  and  appeared  to  examine  them  *  *  *"  [Tr. 
17 J  "*  *  H:  'phg  course  of  my  examination  of 
Mr.  Hoffritz'  records  was  primarily  that  of  any  ac- 
countant *  *  *"  [Tr.  18]  "That  at  no  time  did 
your  affiant  attempt  to,  or  in  fact,  deceive  or  misrep- 
resent to  Mr.  Hoffritz  his  capacity  as  a  Special 
Agent  of  the  Bureau  of  Internal  Revenue,  but  in 
fact  did  fully  inform  Mr.  Hoffritz  on  several  occa- 
sions that  your  affiant  was  directed  to  investigate 
Mr.  Hoffritz'  tax  obligations  for  the  period  com- 
mencing with  the  year  1948  through  1951,  and  your 
affiant  fully  believes  that  Mr.  Hoffritz  was  willing 
to  and  most  voluntarily  turned  over  to  your  affiant 
for  inspection  all  *  *  *"  [Tr.  19]  ''*  *  *  the 
books  and  records  that  your  affiant  reviewed  and  in- 
spected during  the  course  of  his  stay  in  Mr.  Hof- 
fritz' office  and  place  of  business    *    ^    *." 

In  his  further  affidavit.  Special  Agent  Weiss  said  [Tr. 
39]: 

"I  conduct  the  preliminary  investigation  of  indi- 
viduals and  corporate  taxpayers  involving  suspected 
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income  and  other  tax  fraud  cases.  When  more  defi- 
nite information  is  secured  of  the  possible  evasion  of 
income  and  other  taxes,  a  case  number  for  the  case 
is  secured,  the  cooperation  of  an  Internal  Revenue 
Agent  is  requested,  and  the  investigation  proceeds  on 
a  joint  basis  with  the  revenue  agent.  This  may  re- 
sult in  either  civil  or  criminal  proceedings.  If  the 
preliminary  investigation  by  the  Special  Agent  does 
not  indicate  a  possible  evasion  of  income  and  other 
taxes,  but  does  indicate  a  tax  deficiency,  the  investi- 
gation is  turned  over  to  the  Internal  Revenue  Agents 
for  their  completion  of  the  case. 

"Internal  Revenue  Agents  conduct  preliminary  in- 
vestigations of  individuals  and  corporate  taxpayers, 
which  in  some  instances  involve  suspected  income  and 
other  tax  fraud  cases.  When  information  is  secured 
of  possible  fraud,  the  investigation  is  discontinued, 
a  report  is  written  and  the  cooperation  of  a  Special 
Agent  is  requested,  and  the  investigation  then  pro- 
ceeds on  a  joint  basis    *    *    *." 

[Tr.  40] : 

"On  April  7,  1953,  I  was  assigned  to  conduct  an 
investigation  of  the  income  tax  liabilities  of  Charles 
W.  Hoffritz,  doing  business  as  Glo-Dial  Clock  Com- 
pany, on  a  preliminary  basis.  The  books  and  records 
of  the  Glo-Dial  Clock  Company  were  turned  over 
to  me  on  a  voluntary  basis  by  Mr.  Hoffritz.  Dur- 
ing the  audit  of  the  books  and  records,  which  took 
place  between  April  14,  1953,  and  May  1,  1953,  Mr. 
Hoffritz  visited  the  office  assigned  to  me  on  the  prem- 
ises of  the  company,  several  times  a  day,  and  dis- 
cussed various  topics  on  a  voluntary  basis,  such  as 
personal  history,  prior  audits  by  the  Internal  Reve- 
nue Service,  etc." 
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It  appears  that  the  trial  judge  would  have  granted  an 
injunction  if  appellant  could  have  proved  that  he  was  en- 
titled to  it.  An  injunction  will  be  granted  to  prevent  a 
prosecutor  from  using  evidence  obtained  in  violation  of 
one's  Constitutional  rights  to  accomplish  that  person's  in- 
dictment. 

For  example,  see: 

GoBart  Importing  Co.  v.  United  States,  282  U.  S. 
344,  51  S.  Ct.  153; 

Burdeau  v.  McDowell,  256  U.  S.  465,  41   S.  Ct. 
574; 

In  such  an  injunction  suit,  the  plaintiff,  of  course,  has 
the  right  to  a  trial  on  evidence,  not  on  affidavits,  unless 
the  record  justifies  a  summary  judgment. 

In  the  instant  case,  no  motion  was  made  by  the  gov- 
ernment for  a  summary  judgment;  and  it  is  submitted 
that  the  conflicting  factual  matters  contained  in  the  sev- 
eral affidavits  presented  a  genuine  triable  issue. 

Conclusion. 

Appellant  respectfully  submits  that  the  District  Court 
had  jurisdiction  of  this  cause,  and  that  the  fraud  and  de- 
ceit practiced  by  Special  Agent  Weiss  were  equivalent  to 
a  search  and  seizure  in  violation  of  appellant's  Constitu- 
tional rights,  and  for  all  the  reasons  set  forth. 

The  judgment  should  be  reversed. 

Respectfully  submitted, 

Bernard  B.  Laven, 

Attorney  for  Appellant. 
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No.  14875 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Ben  Greenblatt, 

Appellant, 

vs. 

Ernest  R.  Utley,  Trustee  in  Bankruptcy  for  Moses  A. 
Fleming,  a  bankrupt, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


The  within  appeal  is  from  an  adverse  judgment  of  the 
District  Court  of  the  United  States,  Southern  District  of 
California,  sitting  at  Los  Angeles,  in  a  plenary  action 
predicated  upon  an  alleged  bankruptcy  preference. 

Statement  of  Pleadings  and  Facts  as  to  Jurisdiction. 

(a)  Contents  of  Pleadings:  The  pleadings  herein  are 
contained  in  Volume  I  of  the  Transcript  of  Record.  (All 
references  herein,  unless  otherwise  noted,  refer  to  pages 
and  lines  in  Volume  I  of  said  Transcript  of  Record.) 

The  complaint  alleges  that  one  Moses  A.  Fleming, 
against  whom  an  involuntary  petition  in  bankruptcy  was 
filed  and  an  adjudication  consented  to,  was  adjudicated  a 
bankrupt  and  that  the  appellee,  Ernest  R.  Utley,  at  the 
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first  meeting  of  creditors,  was  appointed  Trustee  of  the 
bankrupt's  estate  [p.  2,  line  17].  That  on  the  19th  day 
of  February,  1953,  said  bankrupt  was  indebted  to  appellant 
in  the  sum  of  $9,500.00  for  (sub)division  improvements 
installed  on  the  real  property  belonging  to  the  bankrupt 
[p.  3,  line  6],  and  that  on  said  date,  the  bankrupt  assigned 
to  appellant,  payments  in  escrows,  totalling  said  sum  [p. 
3,  Hne  14].  That  on  said  date  said  bankrupt  was  insol- 
vent and  that  the  appellant  had  reasonable  cause  to  so 
believe  and  that  the  effect  of  said  "deHvery  and  payment" 
will  enable  the  appellant  to  obtain  a  greater  percentage  of 
the  debts  owing  to  him,  than  other  creditors  of  the  same 
class  [p.  3,  line  20]. 

In  answer  thereto,  the  appellant  as  defendant,  denied 
the  material  allegations  of  said  complaint,  as  to  the  assign- 
ment of  payments  in  escrow,  the  insolvency,  knowledge 
thereof  and  effect  thereof  [p.  5,  line  8],  and  as  affirma- 
tive defenses,  alleged  that  on  the  12th  day  of  December, 
1952,  the  bankrupt  was  the  beneficiary  of  a  deed  of  trust 
in  which  appellant  was  Trustor,  and  which  provides  for 
the  release  of  certain  real  property  ''one  lot  or  parcel  to 
be  released  upon  the  payment  or  release  of  $500.00"  [p. 
6,  line  3].  That  on  said  date,  the  bankrupt  orally  agreed 
to  credit  such  deed  of  trust  with  the  sum  of  $8,234.85, 
constituting  the  reasonable  and  agreed  value  of  said 
(sub) division  improvements  installed  on  the  real  property 
belonging  to  the  bankrupt,  and  as  an  additional  affirmative 
defense,  that  any  credit  or  transfer  received  by  the  bank- 
rupt was  effected  more  than  four  months  prior  to  the 
adjudication  in  bankruptcy  [p.  7,  line  10],  and  that  any 
such  credit  was  for  an  existing  consideration  [p.  7,  line 
16],  in  that,  at  the  time  the  same  was  transferred  to  or 
came  into  the  possession  of  appellant,  appellant  was  entitled 


— 3— 

to  and  had  a  right  of  a  mechanic's  lien  upon  the  property 
of  said  bankrupt,  which  Hen  and  right  thereto,  was  given 
up,  released  and  relinquished  by  appellant  at  the  time  of 
and  contemporaneously  v/ith  the  credit  or  receipt  by  him 
of  any  of  the  assets  of  the  bankruptcy  [p.  8,  line  4]. 

(b)  Jurisdiction  of  the  District  Court:  The  jurisdic- 
tion of  the  District  Court  herein,  of  necessity,  must  be 
predicated  upon  the  statutory  provision  of  the  Bankruptcy 
Act,  since  diversity  of  citizenship  is  entirely  lacking.  Orig- 
inally, jurisdiction  in  plenary  actions  was  predicated  upon 
Title  11,  United  States  Code  Annotated,  Section  96(b). 
In  1950,  said  code  section  was  amended  and  the  provisions 
giving  concurrent  jurisdiction  to  State  Courts  with  "any 
court  of  bankruptcy"  was  removed  therefrom.  At  said 
time,  such  provision  was  added  to  Section  67  of  the  Bank- 
ruptcy Act,  which  was  codified  as  ii  United  States  Code 
Annotated,  Section  107,  subparagraph  "(e)"  of  which 
provides,  as  follows: 

"For  the  purpose  of  any  recovery  or  avoidance 
under  this  section,  where  plenary  proceedings  are 
necessary,  any  State  court  which  would  have  had 
jurisdiction  if  bankruptcy  had  not  intervened  and 
any  court  of  bankruptcy  shall  have  concurrent  juris- 
diction." 

The  general  provision  as  to  the  jurisdiction  of  the  Dis- 
trict Court  is  found  m.  11  United  States  Codes  Annotated, 
Section  46,  subparagraph  ''(a),''  which  provides  as  fol- 
lows: 

"The  United  States  district  courts  shall  have  juris- 
diction of  all  controversies  at  law  and  in  equity,  as 
distinguished  from  proceedings  under  this  title,  be- 
tween receivers  and  trustees  as  such  and  adverse 
claimants,  concerning  the  property  acquired  or  claimed 


by  the  receivers  or  trustees,  in  the  same  manner  and 
to  the  same  extent  as  though  such  proceedings  had 
not  been  instituted  and  such  controversies  had  been 
between  the  bankrupts  and  such  adverse  claimants." 

The  hmitation  requiring  the  consent  of  the  defendant  is 
inapphcable  herein,  since  subparagraph  "(b)"  of  said  sec- 
tion excludes  proceedings  brought  pursuant  to  Sections 
96,  107  and  110  of  Title  11.  This  includes  the  section  and 
provision  hereinbefore  cited. 

(c)  Jurisdiction  of  the  Court  of  Appeal:    The  jurisdic- 
tion of  this  Honorable  Court  to  herein  determine  the  with- 
in appeal,  is  predicated  upon  28  United  States  Code  Anno- 
tated, Section  1291,  which  provides  as  follows: 
"Final  Decisions  of  District  Courts: 

The  courts  of  appeals  shall  have  jurisdiction  of  ap- 
peals from  all  final  decisions  of  the  district  courts  of 
the  United  States,  the  District  Court  for  the  Terri- 
tory of  Alaska,  the  United  States  District  Court  for 
the  District  of  the  Canal  Zone,  and  the  District  Court 
of  the  Virgin  Islands,  except  where  a  direct  review 
may  be  had  in  the  Supreme  Court." 

Section  1294  of  said  code,  provides  that  venue  is  in  this 
Honorable  Court,  providing: 

"Circuits  in  Which  Decisions  Reviewable: 

Appeals  from  reviewable  decisions  of  the  district 
and  territorial  courts  shall  be  taken  to  the  courts  of 
appeal  as  follows: 

(1)  From  a  district  court  of  the  United  States  to 
the  court  of  appeals  for  the  circuit  embracing  the  dis- 
trict;    .     .     ." 


Statement  of  Case  and  Issues. 

(a)  In  the  District  Court:  Predicated  upon  the  issues 
raised  by  the  pleadings  hereinbefore  set  forth,  trial  was 
had  in  the  United  States  District  Court,  Southern  District 
of  California,  before  the  Honorable  Leon  R.  Yankwich, 
Judge  presiding,  commencing  on  Tuesday,  the  17th  day 
of  May,  1955.  All  the  evidence  adduced  at  such  trial  was 
heard  on  said  date  and  the  matter  was  continued  to  Wed- 
nesday, the  18th  day  of  May,  1955,  for  argument.  At  the 
conclusion  of  the  argument,  the  Honorable  Trial  Judge  in- 
dicated his  holding  and  the  reasons  therefore.  Since  said 
reasons  and  the  logic  behind  the  same  are  considered  in  the 
"Argument"  hereinafter  contained,  the  same  will  not  be 
repeated  at  this  time. 

Predicated  upon  the  aforesaid  reasons,  the  court  made, 
signed  and  executed  its  "Findings  of  Fact  and  Conclusions 
of  Law"  on  the  31st  day  of  May,  1955  [p.  9,  line  2]. 
Therein,  the  court  found  the  fact  of  the  adjudication  in 
bankruptcy  and  the  appointment  of  appellee  as  the  duly  ap- 
pointed, qualified  and  acting  Trustee  [p.  9,  line  23].  That 
on  the  19th  day  of  February,  1953,  the  bankrupt  was  in- 
debted to  appellant  "for  subdivision  improvements  previ- 
ously installed  on  real  property  belonging  to  the  bankrupt" 
[p.  10,  line  15].  That  on  February  19,  1953,  the  appellant 
was  indebted  to  the  bankrupt  "in  a  sum  in  excess  of  %2i2),- 
000.00  .  .  .  secured  by  two  second  deeds  of  trust,  the 
(appellant)  had  purchased  from  the  bankrupt"  [p.  10, 
line  22].  That  such  indebtedness  and  security  had  been 
assigned  to  "one  H.  B.  Benner  to  secure  the  payment  by 
the  bankrupt  of  an  obligation  in  the  sum  of  $6,000.00 
owing  from  the  bankrupt  to  said  Benner"  [p.  11,  line  4]. 
That  "on  the  19th  day  of  Febraury,  1953,  the  bankrupt's 


remaining  equity  in  said  $33,000.00  note  was  in  the  sum 
of  $9,500.00"  [p.  11,  line  11].  That  on  said  19th  day  of 
February,  1953,  the  bankrupt  assigned  his  remaining 
equity  and  interest  in  said  note  and  security  to  appellant 
"in  full  payment  of  the  bankrupt's  aforesaid  antecedent 
indebtedness  to  the  appellant  in  the  sum  of  $9,500.00"  [p. 
11,  line  17].  That  on  said  date  the  bankrupt  was  insol- 
vent, appellant  had  reasonable  cause  to  so  beheve  and  that 
said  transfer  enabled  appellant  to  obtain  a  greater  per- 
centage of  his  indebtedness  than  other  creditors  of  the 
same  class  [p.  11,  line  23].  The  court  also  found  that 
the  allegations  of  appellant's  two  affirmative  defenses  are 
not  true  [p.  12,  line  14],  and  an  "omnibus"  Finding  "that 
all  the  controverted  allegations  of  plaintiff's  complaint  and 
the  defendant's  answer  inconsistent  with  the  foregoing 
Finding  of  Fact,  are  hereby  found  to  be  untrue"  [p.  12, 
line  20]. 

The  court  concluded  that  the  appellant  "was  an  un- 
secured creditor  who  obtained  a  voidable  preference  under 
Section  60  of  the  Bankruptcy  Act  [p.  12,  line  25],  and  that 
appellee  was  entitled  to  recover  from  appellant  said  sum 
of  $9,500.00,  together  with  interest  at  the  rate  of  7%  from 
the  date  of  the  filing  of  the  action"  [p.  13,  line  5]. 

Interest  as  provided  for  in  said  judgment  was  computed 
in  the  sum  of  $183.40  [p.  14,  line  17],  and  judgment  was 
entered  for  said  sums  and  taxable  costs  in  the  sum  of 
$18.50  [p.  15,  line  3].  Said  judgment  was  entered  on  the 
31st  day  of  May,  1955  [p.  15,  line  15],  and  on  the  6th 
day  of  June,  1955,  appellant  herein  filed  his  notice  of  ap- 
peal [p.  16,  line  2].  Thereafter,  and  within  the  time  re- 
quired by  law,  appellant  filed  his  "Designation  of  Con- 
tents of  Record  on  Appeal"  [p.  18,  line  2]. 
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(b)  In  the  Court  of  Appeal:  The  records  of  this  Hon- 
orable Court,  of  which  judicial  notice  is  taken,  indicates 
the  petitions  of  appellant  and  orders  of  this  court  author- 
izing the  presentation  of  the  appeal  herein  upon  a  type- 
written transcript  and  the  extension  of  time  for  the  nec- 
essary preparation  thereof. 

The  final  portion  and  part  of  such  typewritten  record 
was  filed  with  the  Clerk  of  this  Honorable  Court  on  the 
12th  day  of  October,  1955,  and  this  within  brief  was  pre- 
pared and  filed  within  the  time  provided  by  Rule  18  of  the 
Rules  of  this  Honorable  Court. 

(c)  Statement  of  Issues:  The  legal  problems  herein  in- 
volved, concern  both  facts  and  law.  All  of  the  problems 
thus  presented,  basically  concern  the  primary  issue.  Did 
the  appellant  obtain  a  bankruptcy  preference? 

The  appellant  contends  that  he  did  not  obtain  a  bank- 
ruptcy preference  for  two  reasons,  both  of  which  present 
the  specific  issues  upon  which  the  "Argument"  hereof  is 
predicated. 

First:  Does  the  transfer  of  property,  the  ownership 
of  which  is  not  in  the  bankrupt,  constitute  a  preference?, 
and 

Second:  Does  payment  of  a  mechanic  lienahle  claim, 
constitute  a  bankruptcy  preference? 

The  first  issue  thus  presented,  concerns  itself  primarily 
with  the  unique  factual  situation  herein,  which,  as  indi- 
cated in  the  "Statement  of  Facts"  hereinafter  contained,  re- 
sulted in  a  third  party  actually  compensating  appellant 
from  property  actually  in  the  name  of  such  third  party 
for  services  performed  by  appellant  on  behalf  of  the  bank- 
rupt. 


The  second  matter  and  the  more  germane  and  basic  issue, 
pertains  to  appellant,  a  general  contractor,  having  per- 
formed services  for  which  he  was  entitled  to  a  lien  upon 
the  property  of  the  bankrupt,  who  is  compensated 
within  the  period  wherein  such  lien  is  existing  and  may  be 
asserted,  who  thereby,  and  in  reliance  upon  such  compensa- 
tion, does  not  file  such  lien,  is  the  forbearance  in  regard 
to  said  lien,  and  the  non-assertion  of  the  same,  a  present 
consideration,  precluding  the  aforesaid  credit  and  pay- 
ment, from  being  a  bankruptcy  preference? 

The  balance  of  the  within  brief  concerns  itself  with 
these  two  issues,  which  are  presented  by  the  considera- 
tion of  the  facts  herein,  and  the  law  which  appellant  con- 
tends, is  applicable  thereto. 

Specification  of  Error. 

Pursuant  to  Rule  18,  Section  2(d),  appellant  specifies 
as  an  error,  the  Finding  of  the  court,  hereinafter  set  forth, 
appellant  asserting  the  same  is  erroneous,  and  not  sup- 
ported by  substantial  evidence. 

(1)   The  court  found: 

"That  on  the  19th  day  of  February,  1953,  the  bank- 
rupt assigned  and  transferred  all  of  his  remaining 
equity  and  interest  in  said  $33,000.00  note,  to-wit, 
$9,500.00,  in  full  payment  of  the  bankrupt's  afore- 
said antecedent  indebtedness  to  the  defendant  in  the 
sum  of  $9,500.00."  [Finding  VII,  Tr.  of  Rec,  Vol. 
I,  p.  11,  line  17.] 

Such  Finding  is  inconsistent  with  the  evidence  adduced 
at  the  trial,  which  was  to  the  sole  effect  that  the  assign- 
ment of  the  credit,  which  was  the  basis  for  the  claim  and 
finding  of  the  bankruptcy  preference,  consisted  of  the  as- 


signment  by  one  H.  B.  Benner  to  the  appellant  of  a  credit 
upon  a  deed  of  trust  given  by  appellant  to  the  bankrupt. 
This  credit  was  pursuant  to  instructions  written  by  H.  B. 
Benner,  to  whom  the  bankrupt,  as  beneficiary,  had  as- 
signed the  beneficial  interest  in  said  deed  of  trust  [Pltf. 
Ex.  3].  The  actual  credit  was  the  result  of  said  instru- 
ment executed  by  said  H.  B.  Benner  and  directed  to  the 
trustee  named  in  the  deeds  of  trust,  and  not  the  letter  con- 
currently written  by  the  bankrupt  to  the  appellant  inform- 
ing him  of  the  said  credit  allowed  by  said  H.  B.  Benner, 
as  the  assignee  of  the  beneficial  interest  in  the  deeds  of 
trust  [Pltf.  Ex.  3]. 

This  specification  of  error  is  made  by  reason  of  the 
fact  that  in  the  Argument,  Point  I,  reference  will  be 
made  to  the  fact  that  said  H.  B.  Benner  received  an  abso- 
lute and  unfettered  assignment  [Deft.  Ex.  E],  which,  by 
its  terminology,  conveyed  to  him  unconditionally,  the  bene- 
ficial interest  in  the  deeds  of  trust.  An  innocent  third 
party  purchasing  the  same  for  value,  would  have  acquired 
the  entire  interest  of  the  beneficiary  as  against  the  equita- 
ble claims  of  the  bankrupt.  The  rights  of  the  bankrupt, 
subsequent  to  such  assignment  in  said  deeds  of  trust,  were 
equitable  and  not  legal.  The  legal  credit  given  to  the 
appellant  was  by  said  H.  B.  Benner,  who,  on  said  19th 
day  of  February,  1953,  "assigned  and  transferred  said 
credit,"  to  the  appellant,  the  amount  of  the  deeds  of  trust 
that  were  equal  to  the  remaining  equity  of  the  bankrupt 
therein. 

H.  B.  Benner  and  not  the  bankrupt,  was  the  assignor 
and  transferor.  The  rights  assigned  and  transferred  by  him 
were  at  said  time,  his  said  legal  property,  although  the 
amount  thereof  was  equal  to  the  equitable  rights  of  the 
bankrupt  therein. 
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Statement  of  Facts. 

Moses  A.  Fleming,  the  bankrupt,  is  an  attorney  at  law 
[Rep.  Tr.  p.  102,  line  14].'  Appellee,  Ernest  R.  Utley  is 
the  duly  appointed,  qualified  and  acting  Trustee  in  Bank- 
ruptcy. Appellant  Ben  Greenblatt  is  a  licensed  general 
contractor  under  the  laws  of  the  State  of  CaHfornia  [Rep. 
Tr.  p.  67,  line  20,  to  p.  68,  line  2]. 

Said  bankrupt,  in  addition  to  some  four  hundred  acres 
of  land,  owned  by  him  in  Riverside  County,  owned  cer- 
tain property  in  Los  Angeles  County,  including  approxi- 
mately twenty  acres  near  the  City  of  Baldwin  Park  [Rep. 
Tr.  p.  6,  line  7;  p.  18,  line  21]. 

Approximately  May  28,  1952,  or  shortly  prior  thereto, 
said  bankrupt  and  appellant  discussed  the  sale  of  approxi- 
mately eighteen  of  said  acres,  it  being  appellant's  purpose 
at  said  time,  to  subdivide  said  land  so  purchased,  im- 
prove the  same  with  houses,  and  sell  the  same  to  the  pub- 
lic. The  sale  thereof  was  consummated  through  an 
escrow  dated  May  28,  1952,  held  by  the  Escrow  Guar- 
antee Company  [Rep.  Tr.  p.  7,  line  11;  Pltf.  Ex.  "1"]. 
During  the  negotiations  of  said  sale,  the  bankrupt  re- 
quested appellant  to  arrange  to  have  the  necessary  im- 
provements, such  as  streets,  curbs  and  utilities,  installed 
upon  the  lands  retained  by  the  bankrupt,  at  the  same  time 
appellant  did  the  same,  the  bankrupt  stating  that  the  doing 
of  the  same  would  be  advantageous  to  him,  both  as  to 
the  doing  of  the  work  and  the  costs  therefor  [Rep.  Tr. 
p.  64,  line  16].  The  appellant  indicated  that  he  would  be 
agreeable  to  so  doing,  provided  he  was  credited  with  his 
costs  upon  the  contemplated  encumbrances  that  would  con- 


^AU  citations  contained  in  this  subject  matter,  refer  to  Volume 
II  (Reporter's)  Transcript  of  Proceedings. 
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stitute  part  of  the  purchase  price  [Rep.  Tr.  p.  64,  line  23]. 
The  agreement  of  sale  as  set  forth  in  the  escrow  instruc- 
tions, provided  for  a  total  consideration  to  be  paid  by  ap- 
pellant of  $3,000.00  cash  and  $36,000.00  payable  at  the 
rate  of  $500.00  for  each  lot  as  the  same  and  the  house 
thereon,  were  sold  [Rep.  Tr.  p.  8,  line  3;  Pltf.  Ex.  "1"]. 
This  sum  was  to  be  evidenced  by  two  notes  and  secured  by 
two  deeds  of  trust  [Deft.  Exs.  ''D"  and  "H"].  Such 
escrow  instructions  also  provided: 

"  'Seller  agrees  to  give  credit  on  such  hereinbefore 
mentioned  Deed  of  Trust,  upon  completion  of  work 
on  the  improvements  upon  the  tract  mentioned  herein, 
for  the  following  improvements  which  will  be  com- 
pleted by  buyer,  paid  for  by  buyer,  for  account  of 
the  seller  and  you  will  not  be  further  concerned 
therewith.  Utilities  and  improvement  of  La  Sena 
Avenue  from  Olive  Street  to  the  north  line  of  the 
alley.  Utilities  and  improvement  of  the  west  one- 
half  of  La  Sena  Avenue  to  the  South  line  of  Lot  18. 
Improve  alley  running  from  La  Sena  Avenue  to 
Azusa  Canyon  Road.  Utilities  and  improvement  of 
Nubia  Street  within  the  lines  of  this  tract.'  " 

The  approximate  two  acres  retained  by  the  bankrupt  is 
indicated  upon  Defendant's  Exhibit  "A"  [Rep.  Tr.  p.  20, 
line  2]. 

At  the  request  of  the  attorney  for  the  appellant, 
the  bankrupt  indicated  by  ''red"  pencil  on  said  Ex- 
hibit "A,"  the  land  retained  by  him  [Rep.  Tr.  p.  21, 
line  4],  which  consists  of  two  parcels  of  land  there- 
on designated  "A"  and  "B."  Subsequently,  the  ap- 
pellant indicated  on  said  exhibit,  an  additional  piece 
of  property  retained  by  the  bankrupt  and  desig- 
nated the  same  as  "F"  [Rep.  Tr.  p.  65,  line  20]. 
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The  work  contemplated  and  described  in  general,  under 
the  escrow  instructions,  was  commenced  in  July,  1952 
[Rep.  Tr.  p.  57,  line  19],  and  was  concluded  approximately 
January  6,  1953  [Rep.  Tr.  p.  57,  line  23;  p.  76,  line  16]. 

By  December  12,  the  work  had  sufficiently  progressed 
that  appellant  was  able  to  have  computed  the  costs  there- 
of, chargeable  to  the  bankrupt  and  sent  him  a  bill  there- 
fore [Rep.  Tr.  p.  28,  line  13;  Deft.  Ex.  "B"].  These 
charges  w^re  prepared  for  the  appellant  by  Tom  Gramm, 
a  licensed  surveyor  and  engineer  [Rep.  Tr.  p.  67,  line  13]. 
The  work  thus  done  was  indicated  upon  Defendant's  Ex- 
hibit "A"  as  items  "C,"  "D,"  and  "E,"  and  consisted  of 
the  installation  of  utilities,  improvements  and  paving  on 
La  Sena  Avenue,  from  Olive  to  the  north  line  of  the 
alley,  the  west  of  La  Sena  Avenue  to  the  south  line  of 
Lot  18,  and  of  Nubia  Street,  within  the  lines  of  the  tract, 
and  also  the  paving  of  the  alley  running  from  La  Sena 
Avenue  to  Azusa  Canyon  Road  [Rep.  Tr.  p.  26,  lines  20, 
24].  Where  utilities  were  placed  as  indicated  in  said 
Defendant's  Exhibit  "A,"  appellant  caused  the  same  to  be 
put  in  and  paid  therefore  [Rep.  Tr.  p.  27,  line  6]. 

The  bankrupt  was  dissatisfied  with  the  amount  of  the 
charges  and  said  he  was  going  to  look  into  the  reason- 
ableness thereof  [Rep.  Tr.  p.  10,  line  23].  Originally, 
as  provided  for  in  the  written  escrow  instructions,  the 
appellant  desired  a  credit  on  the  amount  of  his  billing  of 
approximately  $8,200.00  [Rep.  Tr.  p.  29,  line  1].  Ap- 
pellant contends  that  the  bankrupt  agreed  to  the  giving 
of  such  credit  [Rep.  Tr.  p.  68,  line  22],  which  discussion 
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occurred  when  appellant  delivered  to  the  bankrupt  De- 
fendant's Exhibit  "B"  [Rep.  Tr.  p.  68,  line  11],  on  De- 
cember 12,  1952  [Rep.  Tr.  p.  70,  line  3]. 

The  appellant  had  theretofore  learned  that  the  bankrupt 
had  assigned  the  two  promissory  notes  and  deeds  of  trust 
to  one  H.  B.  Benner  [Exs.  "E"  and  "H"].  Such  assign- 
ment was  made  to  secure  to  Mr.  Benner,  the  payment  of 
$6,000.00  for  certain  property  sold  by  him  to  the  bankrupt 
at  the  time  of  the  assignment.  During  the  discussion  of 
December  12,  1952,  appellant  requested  the  bankrupt  to 
notify  Mr.  Benner  to  give  appellant  credit  for  the  claim 
then  made  upon  said  promissory  notes  [Rep.  Tr.  p.  68,  line 
22].  The  bankrupt  contended  that  thereafter,  several  dis- 
cussions were  had  as  to  the  reasonableness  of  appellant's 
charges  [Rep.  Tr.  p.  11,  line  7],  and  also  the  bankrupt 
had  noted  that  certain  of  appellant's  houses  were  finished 
and  occupied,  and  requested  that  he  be  paid  the  sum  of 
$500.00  for  each  house  [Rep.  Tr.  p.  14,  line  22]. 

It  is  apparent  that  some  conflict  existed  between  the 
appellant  and  bankrupt.  Such  dispute  existed  upon  the 
claims  of  the  bankrupt  against  the  appellant  for  $500.00 
on  each  house  allegedly  sold.  Factually,  no  house  was  sold 
since,  prior  to  February  19,  1953,  the  escrow  for  such  sales 
could  not  be  closed  for  lack  of  partial  reconveyance  [Rep. 
Tr.  p.  94,  line  21],  and  the  reconveyances  could  not  be 
obtained  until  after  the  recordation  of  the  deeds  of  trusts 
and  assignments  [Rep.  Tr.  p.  96,  line  8].  None  of  the 
escrows  remained  unclosed  due  to  the  instructions  of  the 
appellant  [Rep.  Tr.  p.  97,  line  7]. 
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During  the  first  part  of  December,  1952,  appellant  pur- 
chased from  the  bankrupt,  the  four  lots  that  are  designated 
"A"  of  Defendant's  Exhibit  "A"  [Rep.  Tr.  p.  21,  line 
24;  p.  70,  line  13;  Deft.  Ex.  "A"].  Shortly  thereafter, 
he  was  notified  by  the  lending  institution  handling  the 
matter,  that  there  was  a  lien  on  the  land  held  by  a  Mr. 
Velez.  Inquiry  disclosed  that  the  bankrupt  was  indebted 
to  Mr.  Velez  in  the  sum  of  $1,300.00  [Rep.  Tr.  p.  91, 
line  12].  On  December  30,  1952,  appellant  and  the 
bankrupt  met  in  the  office  of  Burke  Mathes,  Esq.  [Rep. 
Tr.  p.  71,  line  15],  at  which  time,  for  the  purpose  of 
clearing  said  lien  and  obtaining  good  title  to  said  four 
lots,  appellant  executed  his  check  in  the  sum  of  the  in- 
debtedness [Deft.  Ex.  "C"],  which  was  delivered  to  the 
bankrupt  upon  the  expressed  agreement  that  the  same 
would  be  credited  upon  the  notes  and  deeds  of  trust  [Rep. 
Tr.  p.  72,  line  15].  A  collateral  instrument  executed  at 
the  same  time  indicates  this  transaction  occurred  about 
December  30,  1952  [Deft.  Ex.  'T"].  A  few  days  later, 
appellant  sought  to  obtain  a  verification  of  the  two  credits 
to  which  he  was  entitled  [Rep.  Tr.  p.  74,  line  12].  When 
he  failed  to  obtain  the  same  and  concurrently  with  the  con- 
clusion of  the  improvement  work  on  the  tract  on  January 
6,  1953,  appellant  wrote  a  letter  to  Mr.  Benner  request- 
ing all  matters  be  held  in  abeyance  until  the  credits  which 
he  sought,  were  given  to  him  [Deft.  Ex.  "F"].  There- 
after, the  bankrupt  informed  appellant  that  Mr.  Benner 
was  agreeable  to  the  credits  being  allowed  appellant,  pro- 
viding an  itemization  of  his  charges  be  given.     There- 
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upon,   the  appellant  wrote  to   Mr.    Benner  and  annexed 
thereto,  such  itemization  [Deft.  Ex.  "G"]. 

The  relationship  between  the  parties  appears  to  have 
become  strained  about  the  period  of  the  second  purchase 
in  December,  1952,  by  the  appellant.  The  bankrupt  as 
an  attorney,  knew  that  the  appellant  as  a  general  contrac- 
tor, had  a  right  of  lien  [Rep.  Tr.  p.  40,  line  17].  A  few 
days  after  he  mailed  the  letter  to  Mr.  Benner,  on  Janu- 
ary 6,  1953,  appellant  went  to  Mr.  Benner's  home  and  in- 
dicated he  would  file  a  Mechanic's  Lien  upon  the  Fleming 
property  if  he  did  not  get  the  credit  he  claims  he  was  en- 
titled to  [Rep.  Tr.  p.  75,  line  10].  He  had  informed  Mr. 
Fleming  of  his  right  of  lien  during  the  month  of  Decem- 
ber, 1952  [Rep.  Tr.  p.  75,  line  21].  The  bankrupt  did 
not  have  a  definite  recollection,  but  conceded  that  the  ap- 
pellant "may  have  said"  that  he  would  file  a  Mechanic's 
Lien  on  the  bankrupt's  property  [Rep.  Tr.  p.  36,  line  1]. 
On  January  12,  1953,  the  appellant  obtained  written  re- 
leases from  the  materialmen  who  furnished  the  asphalt, 
sand  and  gravel,  used  in  the  improvement  of  the  bankrupt's 
property  [Rep.  Tr.  p.  76,  line  18;  Deft.  Ex.  "J"].  He 
showed  the  same  to  the  bankrupt  [Rep.  Tr.  p.  77,  line 
11],  at  which  time  he  specifically  stated  that  he  was  going 
to  prepare  and  file  a  Mechanic's  Lien  on  the  bankrupt's 
property  [Rep.  Tr.  p.  77,  line  22].  He  continued  ex- 
pressing his  intention  to  do  so  [Rep.  Tr.  p.  78,  line  24], 
until  his  demands  were  acquiesced  in  on  February  19, 
1953. 
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On  February  19,  1953,  the  appellant,  the  bankrupt  and 
Mr.  Benner  met  in  the  office  of  Mr.  Gary  of  the  escrow 
Guarantee  Company,  the  trustee  in  the  Deeds  of  Trust, 
and  the  escrow  holder,  at  which  time  there  was  reduced  to 
writing,  the  agreement  to  credit  the  appellant  with  $9,- 
500.00  on  the  deeds  of  trust  [Pltf.  Exs.  "2"  and  ''3"]. 
This  is  the  approximate  agregate  of  of  the  two  claims  of 
appellant  of  $8,200.00  for  the  improvement  work  and 
utilities  done  upon  the  bankrupt's  property  and  the  $1,- 
300.00  paid  to  release  from  the  Velez  lien,  the  portion  of 
the  property,  sold  by  the  bankrupt  to  appellant  in  Decem- 
ber, 1952.  The  appellant  has  received  no  other  compensa- 
tion for  the  utilities  and  improvement  work  done  by  him, 
nor  has  he  been  repaid  in  any  manner  for  the  monies  ad- 
vanced for  the  payment  of  the  Velez  note  and  lien  [Rep. 
Tr.  p.  80,  line  2]. 

The  aforesaid  credit  of  $9,500.00  is  the  basis  upon 
which  the  ''complaint  (herein)  to  recover  (a)  voidable 
preference  under  the  provisions  of  Bankruptcy,  Section 
60  N,"  is  predicated  [Tr.  of  Rec,  Vol.  I,  pp.  2-4,  incl.]. 
As  alleged  in  said  complaint,  an  involuntary  petition  in 
bankruptcy  was  filed  against  said  Moses  A.  Fleming  on 
the  28th  day  of  May,  1953,  and  a  consent  to  adjudica- 
tion was  filed  by  him  on  the  29th  day  of  May,  1953. 


—17— 

ARGUMENT. 

I. 

That  the  Transfer  of  Property,  the  Ownership  of 
Which  Is  Not  in  the  Bankrupt,  Does  Not  Con- 
stitute a  Bankruptcy  Preference. 

As  alleged  in  the  complaint,  the  complained  of  bank- 
ruptcy preference,  consisted  of  credits  allowed  appellant 
on  the  19th  day  of  February,  1953,  upon  deeds  of  trust 
[Tr.  of  Rec,  Vol.  I,  p.  3,  line  14]. 

The  Findings  of  the  District  Court  specifically  indicate 
that  said  deeds  of  trust  had  theretofore  been  assigned  to 
"one  H.  B.  Benner  to  secure  the  payment  of  an  obliga- 
tion of  $6,000.00  owing  from  the  bankrupt  to  said  Benner" 
[Tr.  of  Rec,  Vol.  I,  p.  11,  line  4].  On  said  February 
19,  1953,  the  residual  equity  of  the  bankrupt  in  said  deeds 
of  trust  was  $9,500.00  [Tr.  of  Rec,  Vol.  I,  p.  11,  line 
11].  The  District  Court  found  that  on  said  date  "the 
bankrupt  assigned  and  transferred  all  of  his  remaining 
equity  and  interest  ...  in  full  payment  of  the  bank- 
rupt's aforesaid  antecedent  indebtedness  to  the  defendant 
in  the  sum  of  $9,500.00"  [Tr.  of  Rec,  Vol.  I,  p.  11,  line 
17].  It  has  been  hereinbefore  indicated,  in  the  Specifica- 
tions of  Error,  that  said  Finding  is  inconsistent  and  in- 
compatible with  the  evidence  adduced  at  the  trial.  On 
said  19th  day  of  February,  1953,  the  bankrupt  wrote  to 
the  appellant,  a  letter  introduced  into  evidence,  and  on 
said  date,  said  H.  B.  Benner,  in  writing  instructed  the 
trustee  named  in  the  deeds  of  trust,  such  instruction  pro- 
viding for  a  credit  being  allowed  thereon,  in  favor  of  the 
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appellant  [Pltf.  Exs.  "2"  and  "3"].  While  the  letter  in- 
dicates the  benefit  received  by  the  bankrupt,  namely,  the 
"full  payment  ...  of  (appellant's)  bill  for  all  pav- 
ing authorized  and  due  to  (appellant  and)  reimburse 
(appellant)  for  $1,300.00  (appellant)  advanced  to  pay 
off  the  Velez  claim"  against  the  bankrupt,  the  actual  credit 
received  by  the  appellant  therefore  was  a  direct  grant 
from  said  H.  B.  Benner  in  his  letter  of  instruction  to  the 
Escrow  Guarantee  Company.  At  said  time  the  assign- 
ment from  the  bankrupt  to  said  H.  B.  Benner  was  a  good 
and  valid  assignment,  and  the  actual  title  to  the  deed  of 
trust  and  to  the  beneficiaries'  interest  therein,  was  in  said 
H.  B.  Benner. 

It  is  respectfully  submitted  that  to  constitute  a  prefer- 
ence, the  credit  or  payment  must  have  been  given  by  the 
bankrupt  or  his  agent,  and  not  by  a  third  party,  such  as 
said  H.  B.  Benner. 

In  the  case  of  Western  Tie  &  Timber  Company  v. 
Brown  (1905),  196  U.  S.  502,  the  bankrupt  was  indebted 
to  a  corporation  whose  laborers  purchased  supplies  from 
him.  Periodically  he  rendered  to  the  corporation  a  state- 
ment of  the  amounts  due  from  such  laborers,  which  it  de- 
ducted from  their  wages  and  remitted  to  him  in  an  ag- 
gregate sum.  During  the  period  within  four  months 
prior  to  bankruptcy,  such  sum  so  collected  from  the  la- 
borers had  not  been  remitted,  and  upon  bankruptcy,  the 
corporation  credited  the  same  upon  monies  due  it  from 
the  bankrupt.  The  court  concluded  at  page  510  of  the 
decision,  that  no  voidable  preference  was  thereby  created 
and  reversed  the  holding  of  the  District  Court,  predicated 
upon  the  assumption  that  the  aforesaid  transaction  con- 
stituted a  voidable  preference. 
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Following  said  case  and  to  the  same  effect  is  the  case 
of  Rector  v.  City  Deposit  Bank  (1906),  200  U.  S.  415, 
419. 

Predicated  upon  this  general  principal,  there  have  been 
many  cases,  two  of  which  arose  in  the  Ninth  Circuit,  and 
therefore  are  specifically  applicable. 

In  the  case  of  O.  L.  Shafter  Estate  Co.  v.  Mooney 
(1927),  18  F.  2d  836,  the  defendant  owned  a  number  of 
ranches  which  it  rented  on  an  annual  basis  to  dairymen, 
furnishing  to  the  dairymen  the  necessary  stock.  The  de- 
fendant also  allowed  such  dairymen  to  sell  with  defen- 
dant's consent,  the  good  will  and  privilege  of  renewing 
the  leasehold.  Within  four  months  prior  to  bankruptcy, 
the  bankrupt,  one  of  the  defendant's  tenants,  sought  to 
sell  his  good  will  and  leasehold  rights,  and  the  defendant 
required  the  payment  of  all  delinquent  rentals,  as  a  con- 
dition to  its  consent.  The  purchaser  made  such  payments 
to  the  defendant.    This  Honorable  Court  held  at  page  837: 

"The  truth  is  that,  in  accepting  Hall  as  lessee  and 
requiring  him  to  buy  the  equipment  from  Bartholo- 
mew, defendant  assisted  Bartholomew  in  getting  more 
for  what  he  owned  than  would  otherwise  have  been 
possible.  True,  it  might  have  permitted  him  also  to 
capitalize  the  so-called  good  will;  but  that  would  have 
been  a  matter  of  grace,  and  not  of  right.  Even  if 
we  assume  that,  in  exacting  $1,700  from  Hall  as  a 
condition  to  giving  him  a  lease,  defendant  acted 
harshly  toward  Hall,  Bartholomew's  creditors  are  not 
in  position  to  complain,  in  the  absence  of  proof  that 
some  part  of  that  sum  was  for  property  owned  by 
Bartholomew,  or  was  in  consideration  for  a  right 
vested  in  him.  To  constitute  a  preference,  the  pay- 
ment in  question  must  have  been  out  of  funds  be- 
longing to  the  bankrupt,  and  have  operated  to  di- 
minish his  estate." 
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In  the  case  of  In  re  Zaferis  Bros.  &  Co.,  Ltd.  (1933), 
67  Fed.  140,  and  order  of  the  Referee,  predicated  upon 
an  alleged  preference,  was  affirmed  by  the  District  Court. 
Such  order  was  based  upon  the  transaction,  whereby  a 
stockholder  who  had  guaranteed  the  bankrupt's  obliga- 
tions to  a  bank,  transferred  credits  to  the  bankrupt's  ac- 
count to  reduce  its  overdraft  and  took  the  bankrupt's  un- 
secured checks  for  the  amounts  so  deposited.  It  was  held 
that  the  same  did  not  constitute  a  preference.  This  Hon- 
orable Court  observed  at  page  141 : 

'Tt  therefore  lacked  the  primary  element  of  a  pref- 
erence, that  of  a  transfer  of  the  bankrupt's  property. 
Newport  Bank  v.  Herkimer  Bank,  225  U.  S.  178, 
32  S.  Ct.  633,  56  L.  Ed.  1042  (1912)    .    .    ." 

In  each  of  the  aforegoing  cases,  the  monies  that  were 
the  subject  of  the  transfer  were  legally  the  property  of  a 
third  person,  in  which  the  bankrupt  had  an  equitable  right. 
The  same  situation  is  applicable  herein  to  the  beneficiary's 
interest  under  the  deeds  of  trust.  The  form  of  assign- 
ment used  for  the  conveyance  thereof,  was  absolute  in 
terminology  [Deft.  Ex.  "E"].  But  an  equitable  right  re- 
mained in  the  bankrupt  to  the  residue  of  the  proceeds 
thereof,  after  Mr.  Benner  and  the  other  parties  entitled 
thereto,  had  been  paid  in  full. 

It  is  respectfully  submitted  that  under  the  facts  and 
law  applicable  thereto,  the  granting  of  said  credit  by  H.  B. 
Benner  to  the  appellant,  consisted  of  the  transfer  of  prop- 
erty, the  legal  ownership  of  which  was  not  in  the  bank- 
rupt, and  does  not  constitute  a  bankruptcy  preference. 
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11. 

That  the  Payment  of  a  Mechanic  Lienable  Claim,  Does 

Not  Constitute  a  Preference. 

The  within  point  is  more  germane  and  more  general  in 
its  application  than  the  preceding  point.  It  is  predicated 
upon  the  assumption,  without  any  concession,  that  the 
credit  or  payment,  which  is  the  basis  of  the  alleged  prefer- 
ence, was  made  from  assets  legally  belonging  to  the  bank- 
rupt. Since  it  is  less  technical  and  more  equitable  in 
scope,  than  the  preceding  point  of  law,  it  is  respectfully 
urged,  in  preference  to,  but  without  diminution  of  said 
preceding  point  of  law. 

The  facts  are  without  contradiction  that  the  appellant, 
a  general  contractor,  licensed  as  such  by  the  State  of 
California,  performed  or  caused  to  be  performed,  mechanic 
lienable  work,  for  and  on  behalf  of  the  bankrupt.  As  in- 
dicated in  the  Statement  of  Facts,  such  work  consisted  of 
the  paving  and  installation  of  utilities,  either  jointly  or 
severally,  upon  property  belonging  to  the  bankrupt. 

Section  1184.1  of  the  Code  of  Civil  Procedure  of  the 
State  of  California  provides: 

''Improvement  of  lots  or  tracts  of  land: 
"Any  person  who,  at  the  instance  or  request  of  the 
owner  (or  any  other  person  acting  by  his  authority 
or  under  him,  as  contractor  or  otherwise)  of  any 
lot  or  tract  of  land,  grades,  fills  in,  or  otherwise  im- 
proves the  same,  or  the  street,  highway,  or  sidewalk 
in  front  of  or  adjoining  the  same,  or  constructs  or 
installs  sewers  or  other  public  utilities  therein,  or 
constructs  any  areas,  or  vaults,  or  cellars,  or  rooms, 
under  said  sidewalks,  or  makes  any  improvements  in 
connection   therewith,   has   a   lien   upon   said   lot   or 
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tract  of  land  for  his  work  done  and  materials  fur- 
nished. (Added  Stats.  1951,  c.  1159,  p.  2943,  Sec- 
tion 1.)" 

The  work  done  upon  the  land  of  the  bankrupt  was  part 
of  general  improvements  on  the  entire  tract,  including  the 
land  sold  by  the  bankrupt  to  the  appellant,  and  those  re- 
tained by  the  bankrupt,  which  work  was  completed  during 
the  first  week  of  January,  1953.  The  time  in  which  the 
appellant,  as  a  general  contractor  and  the  original  con- 
tractor herein,  could  file  his  lien,  is  governed  by  Section 
1193.1(c)  of  said  Code  of  Civil  Procedure,  which  pro- 
vides, as  follows: 

'' Notice  of  completion;  time  for  filing.  The  owner 
shall  within  10  days  after  the  completion  of  the  work 
of  improvement  file  for  record  a  notice  of  comple- 
tion as  provided  in  subdivision  (f)  of  this  section. 
If  such  notice  be  so  filed,  then,  except  as  to  any  per- 
sons who  were  required  to  file  a  claim  of  lien  as 
provided  in  subdivision  (b)  of  this  section,  every 
original  contractor  must  within  60  days  after  the 
date  of  filing  for  record  such  notice,  and  every  per- 
son, other  than  an  original  contractor,  claiming  the 
benefit  of  this  chapter  must  within  30  days  after  the 
date  of  filing  for  record  such  notice,  file  for  record 
his  claim  of  lien.  If  such  notice  be  not  so  filed,  then, 
except  as  to  any  persons  who  were  required  to  file 
for  record  claims  of  lien  as  provided  in  subdivision 
(b)  of  this  section,  all  persons  claiming  the  benefit 
of  this  chapter  shall  have  90  days  after  the  com- 
pletion of  such  work  of  improvement  within  which 
to  file  their  claims  of  lien." 

The  work  of  improving  the  tract  as  a  whole,  was  com- 
pleted on  the  6th  day  of  January,  1953  [Rep.  Tr.  p.  57, 
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line  23;  p.  76,  line  16].  Sixty  days  thereafter  would  have 
elapsed  on  the  8th  day  of  March,  1953.  The  lien  of  the 
appellant  could  therefore  have  been  asserted  on  the  19th 
day  of  February,  1953,  when  the  alleged  preference  was 
allowed  to  him  by  a  credit  upon  the  deed  of  trust  then 
owned  by  Mr.  H.  B.  Benner. 

On  the  19th  day  of  February,  1953,  the  lien  of  the 
appellant  for  the  improvements  placed  by  him  upon  the 
land  of  the  bankrupt,  consisting  of  pavement  and  public 
utilities,  were  still  lienable  for  a  reason  other  than  the 
period  of  time.  Such  work  is  lienable  under  Section 
1184.1  of  the  Code  of  Civil  Procedure,  supra,  and  per- 
taining to  improvements  requiring  acceptance  by  govern- 
mental authorities,  the  lien  for  the  work  done  in  regard 
thereto,  and  the  time  in  which  the  same  could  be  filed,  is 
further  governed  by  Section  1193.1(e)  of  said  Code  of 
Civil  Procedure,  providing  as  follows : 

"Public  governmental  work;  acceptance.  If  a  work 
of  improvement  is  of  the  character  referred  to  in 
Section  1184.1  of  this  code  and  is  subject  to  accep- 
tance by  any  public  or  governmental  authority,  the 
completion  of  such  work  of  improvement  shall  be 
deemed  to  be  the  date  of  such  acceptance." 

The  germane  question  thus  presented,  is,  since  the  ap- 
pellant, on  February  19,  1953,  was  entitled  to  assert  and 
could  have  legally  asserted  a  mechanic's  lien  upon  the  real 
property  of  the  bankrupt,  did  his  acceptance  of  the  credit 
in  satisfaction  of  his  lienable  claim,  constitute  a  prefer- 
ence?   It  is  respectfully  submitted  that  the  same  did  not. 
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In  the  case  of  San  Mateo  Feed  &  Fuel  Co.  v.  Hayzuard 
(1945),  149  F.  2d  875,  Mr.  Justice  Denman  (now  Chief 
and  Senior  Judge  of  our  Ninth  Circuit),  set  forth  the  con- 
tentions of  the  defendant  therein,  at  page  876,  as  follows : 

"As  we  understand  appellants'  contentions  they  are, 
in  efifect,  (a)  That  since  the  materialmen's  lien  dis- 
appeared to  the  extent  the  debt  for  the  materials  was 
lessened  by  the  payments,  there  was  a  detriment  to 
the  materialmen  which  constituted  a  present  consid- 
eration for  the  delivery  of  the  checks;  and  (b)  the 
checks  were  in  fact  paid  under  an  agreement  made 
long  before  the  four  months'  period  between  the  ma- 
terialmen, the  owner,  and  the  contractor,  by  which 
the  contractor  agreed  that  the  owner  should  pay  the 
materialmen  for  the  materials  delivered  to  the  build- 
ing out  of  the  amounts  due  from  the  owner  to  the 
contractor  when  they  became  due,  and  hence  the  de- 
livery of  the  checks  was  a  transaction  between  the 
owner  and  the  materialmen  in  discharge  of  an  obli- 
gation of  the  former  to  the  latter." 

In  regard  to  said  contentions,  the  court  held  immediately 
thereafter : 

"(a)  With  regard  to  the  first  contention,  the  lien 
extinguished  was  not  upon  the  property  of  the  bank- 
rupt and  hence  its  extinction  caused  no  increase  in 
the  bankrupt's  estate  .  .  .  (b)  With  regard  to 
the  claimed  prior  agreement  that  the  checks  were  de- 
livered in  payment  of  a  direct  obligation  of  the  owner 
to  the  materialmen,  assuming  that  such  a  payment 
would  not  be  a  preference,  the  evidence  does  not  show- 
such  an  agreement  was  made    .    .    ." 

Although,  factually  contrary  to  the  cause  herein,  the 
law  thus  established  is  specifically  applicable,  since:  (a) 
The  property  involved  herein  is  the  property  of  the  bank- 
rupt, and  hence,  the  extinction  of  the  inchoate  lien  caused 
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an  increase  in  the  bankrupt's  estate,  and  (b)  The  prior 
agreement  as  to  the  allocation,  purpose  and  objective  of 
the  credit,  is  expressly  set  forth  in  the  written  escrow  in- 
structions of  May  28,  1952,  signed  by  the  parties  and 
constituting  an  agreement  between  them  to  the  effect  that 
Bankrupt  as  seller  [Pltf.  Ex.  "1"],  agrees  to  give  de- 
fendant as  contractor,  a  credit  upon  the  deed  of  trust 
therein  described  for  the  improvement  of  the  real  prop- 
erty thereafter  remaining  in  the  name  of  such  seller. 

The  rule  inferred  in  the  foregoing  case  and  contended 
for  herein  by  the  appellant,  namely,  the  payment  of  an 
enforceable,  although  inchoate  lien  within  the  four  months' 
period,  does  not  constitute  a  preference,  has  been  adhered 
to  by  the  Honorable  Court  of  Appeals  of  the  Ninth  Cir- 
cuit. 

In  the  case  of  Jackson  v.  Flohr  (W.  D.  Wash.  N.  D., 
1954),  119  Fed.  Supp.  305,  the  court  reviews  several  cases 
dealing  with  mechanic's  liens,  including  the  case  of  San 
Mateo  Feed  &  Fuel  Co.  v.  Haywa^-d,  supra,  and  cites  with 
approval  the  case  of  Seattle  Association  of  Credit  Men 
V.  Daniels  (1942),  15  Wash.  2d  393,  130  P.  2d  892, 
at  page  308  of  the  District  Court's  Opinion,  as  follows : 

"  Tf  respondents  (construction  contractors  supply- 
ing work  and  materials)  had  an  enforceable  lien,  even 
though  inchoate,  for  the  work  performed  and  mate- 
rials furnished,  the  payment  (within  the  four-month 
period)  was  not  a  preference.'  (15  Wash.  393,  130 
P.  2d  894.)" 

To  the  same  effect  is  4A  Remington  on  Bankruptcy  112, 
Section  1664,  particularly  the  current  supplement  thereto, 
page  22. 

Also  adhering  to  said  principle  is  the  case  of  In  re 
Lynn  Company  Coal  Co.   (1908),  168  Fed.  998,  999. 
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The  general  rule  that  the  pajTnent  of  an  enforceable 
statutory  lien  does  not  constitute  a  bankruptcy  preference, 
is  set  forth  in  8  Corpus  Juris  Secundum  781,  Bankruptcy, 
Section  220(e),  wherein  it  is  set  forth 

"In  view  of  the  general  rule  that  depletion  or 
diminution  of  the  estate  available  for  creditors  is  an 
essential  element  of  a  preference  (see  supra,  Section 
220a),  no  preference  results,  where  there  is  not  a 
diminution  of  the  assets  available  for  general  credi- 
tors, from  the  enforcement  of  a  valid,  existing  lien, 
from  a  payment  to  discharge  a  valid  lien,    .     .    ." 

Numerous  cases  are  cited  in  support  therefor,  and  in  the 
prior  note  upon  said  subject  matter,  found  in  7  Corpus 
Juris  164,  note  65.  The  cases  thus  cited,  include 
several  pertaining  to  Mechanic's  Liens  {Public  National 
Bank  &  Trust  Co.  v.  Fortinberry  (Tex.  Civ.  App.),  53 
S.  W.  2d  113,  and  Russell  v.  May  field  Lumber  Co.,  158 
Ky.  219,  164  S.  W.  783).  The  acceptance  by  the  Federal 
courts  of  this  rule  is  indicated  by  many  cases. 

In  the  case  of  Root  Mfg.  Co.  v.  Johnson  (1914),  219 
Fed.  397,  the  waiver  of  a  Materialmen's  Lien  was  held  to 
preclude  the  transaction  from  being  a  preference,  the 
court  holding  at  page  401 : 

".  .  .  it  is  unquestionable  that  the  statute  does  not 
denounce  as  preferential  all  payments  so  obtained  by  a 
creditor  within  the  four-months  period;  that  payment 
may  lawfully  be  accepted  for  discharge  of  a  valid  lien, 
either  legal  or  equitable;  that  payments  or  benefits 
obtained  in  various  other  transactions,  as  exemplified 
in  recent  decisions  (Western  Tie  &  Lumber  Co.  v. 
Brown,  196  U.  S.  502,  25  Sup.  Ct.  339,  49  L.  Ed. 
571 ;  Newport  Bank  v.  Herkimer  Bank,  225  U.  S. 
178,  32  Sup.  Ct.  633,  56  L.  Ed.  1042;  Continental 
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Trust  Co.  V.  Chicago  T.  &  T.  Co.,  229  U.  S.  435, 
33  Sup.  Ct.  829,  57  L.  Ed.  1268),    .    .    ." 

This  decision  was  approved  on  appeal  to  the  United 
States  Supreme  Court,  in  the  case  of  Johnson,  Trustee 
etc.  V.  Root  Mfg.  Co.  (1916),  241  U.  S.  160. 

In  the  case  of  Bachner  v.  Robinson  (1939),  107  F.  2d 
513,  the  creditor  had  a  Hen  upon  the  balance  of  the  lease- 
hold of  the  bankrupt  for  unpaid  rent.  In  holding  that  a 
payment  made  in  satisfaction  of  such  lien  and  to  transfer 
such  leasehold  did  not  constitute  a  preference,  the  court 
held  at  page  515: 

".  .  .  In  reality,  therefore,  the  lessor  held  a 
position  analogous  to  that  of  a  secured  creditor;  it  is 
much  as  though  there  had  been  a  mortgage  on  the 
leasehold  which  the  purchaser  insisted  should  be  paid 
before  he  would  take  title.  The  payment  of  a  secured 
claim  is  not  a  preference.  Johnson  v.  Root  Mfg.  Co., 
241  U.  S.  160,  36  S.  Ct.  520,  60  L.  Ed.  934;  Irving 
Trust  Co.  V.  Bank  of  America  Nat.  Ass'n,  2  Cir., 
68  F.  2d  887,  certiorari  denied,  292  U.  S.  628,  54  S. 
Ct.  630,  78  L.  Ed.  1482    .    .    ." 

To  the  same  effect  is  the  recent  case  of  Gibson  v.  Central 
National  Bank  of  McKinney  (1948),  171  F.  2d  398,  400. 

Other  decisions  holding  that  the  payment  of  a  mechanic 
lienable  claim  does  not  constitute  a  bankruptcy  preference, 
are  In  re  Conrad  (Kan.,  1934),  26  A.  B.  R.  (N  S),  600; 
Vanderlip  v.  Walker  (1932),  144  Misc.  629,  259  N.  Y. 
Supp.  289;  21  A.  B.  R.  (N.  S.)  638;  and  Public  National 
Bank  &  Trust  Co.  v.  Fortinberry  (1932),  53  S.  W.  2d 
113,  26  A.  B.  R.  (N.  S.)  246. 

The  basic  contention  of  appellant  in  this  appeal  is  that 
on  February  19,  1953. 
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(a)  Appellant  Had  a  Good,  Valid  and  Existing  Mechanic's 
Lien,  Recognized  by  the  Constitution  and  Statutes  of  the 
State  of  California,  for  the  Work,  Services  and  Labor 
Performed  by  Appellant  Upon  and  for  the  Benefit  of 
the   Bankrupt's   Land. 

The  constitution,  statutes  and  decisions  of  the  appel- 
late courts  of  the  State  of  California,  particularly  that 
of  the  Supreme  Court  of  said  state,  recognize  such  prin- 
ciple. 

In  the  case  of  English  v.  Olympic  Auditorium,  Inc. 
(1933),  217  Cal.  631  (20  P.  2d  946,  87  A.  L.  R.  1281), 
in  discussing  the  nature  and  efifective  date  of  a  mechanic's 
lien  in  the  State  of  California,  the  Supreme  Court  of  said 
state,  held  at  page  638: 

"  'The  Constitution  of  the  state  of  California  (Art. 
XX,  sec.  15),  is  the  basis  of  the  Mechanics'  Lien 
Law,  and  is  as  follows:  'Mechanics,  materialmen,  arti- 
sans, and  laborers  of  every  class  shall  have  a  lien  upon 
the  property  upon  which  they  have  bestowed  labor  or 
furnished  material,  fror  the  value  of  such  labor  done 
and  material  furnished;  and  the  legislature  shall  pro- 
vide, by  law,  for  the  speedy  and  efficient  enforcement 
of  such  liens.'  The  language  of  the  foregoing  pro- 
vision of  our  Constitution  is  clear  and  positive  and 
gives  a  direct  lien  on  the  property  upon  which  the 
classes  named  therein  have  bestowed  labor  or  fur- 
nished material  to  the  extent  of  the  value  thereof. 
In  carrying  out  the  above  constitutional  mandate,  the 
legislature  has  provided  by  section  1183  of  the  Code 
of  Civil  Procedure  that  mechanics  and  materialmen 
shall  have  a  lien  upon  the  property  on  which  they 
have  bestowed  labor  and  material,  thus  following  the 
constitutional  provision    .     .     . 

"Mazzera  v.  Ramsey,  72  Cal.  App.  601  at  page  606 
(238  Pac.  101,  103),  quotes  with  approval  from  Peo- 
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pie  V.  Moxley,  17  Cal.  App.  466,  468  (120  Pac. 
43),  as  follows:  'The  lien  of  a  mechanic  or  material- 
man is  a  constitutional  right  and  attaches  to  the  struc- 
ture as  the  material  is  furnished  or  labor  performed. 
The  statutory  procedure  enacted  for  the  enforcement 
of  such  right  has  reference  only  to  the  remedy.'  (See, 
also,  Siegel  v.  Hechler,  181  Cal.  187  (183  Pac. 
664).)"     (Emphasis  ours.) 

Pursuant  to  said  decision,  the  mechanics'  lien  of  the  ap- 
pellant, under  the  Constitution  and  statutes  of  said  state, 
attached  to  the  property  of  the  bankrupt  in  July,  1952 
[Rep.  Tr.  p.  57,  line  19],  when  the  improvement  work 
was  commenced. 

(b)  That  the  Appellant  Had  the  Right  to  Perfect  Said  Lien. 

As  hereinbefore  indicated,  under  the  statutes  of  the 
State  of  California,  appellant's  right  to  perfect  said  lien 
had  not  expired  on  said  19th  day  of  February,  1953, 
under  any  statutory  theory.  The  same  was  for  public  im- 
provements and  utilities  requiring  acceptance  by  govern- 
mental authorities  and  also  the  requisite  ninety-day  period 
consisting  of  a  cessation  of  labor  for  thirty  days  and  a 
statutory  period  of  sixty  days  in  which  a  contractor  could 
enforce  his  claim,  had  not  expired.  Factually,  the  said 
sixty-day  period  had  not  expired  from  the  conclusion  of 
the  making  of  the  improvements  during  the  first  week  of 
January,  1953. 

(c)  That  Concurrently  With  the  Receipt  of  the  Credit  or 
Payment,  the  Appellant  Satisfied  and  Forewent  His  Said 
Statutory  Lien. 

If  payment  had  not  been  made,  there  appears  no  ques- 
tion that  the  appellant  would  have  asserted  his  lien.  He 
had  a  legal  right  so  to  do,  and  indicated  his  intention  to 
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do  so  [Rep.  Tr.  p.  75,  lines  10,  21;  p.  77,  line  22,  to  p. 
7%,  line  24].  The  bankrupt,  an  attorney,  knew  of  such 
right  of  lien  [Rep.  Tr.  p.  40,  line  17],  and  concedes  that 
the  appellant  "may  have  said"  that  he  would  file  such  lien 
[Rep.  Tr.  p.  31,  line  1].  Appellant,  in  substance,  released 
said  lien  as  one  of  the  considerations  for  the  credit  or 
payment  received  by  him,  since  the  lien  could  no  longer 
be  asserted  after  payment  had  been  received  or  the  obli- 
gation had  been  satisfied.  The  fact  that  the  satisfaction 
of  said  lien  was  material,  is  indicated  by  the  releases  ob- 
tained from  the  materialmen  [Rep.  Tr.  p.  76,  Hne  18; 
Deft.  Ex.  J]. 

(d)  By  Reason  of  the  Release  of  the  Bankrupt's  Land  From 
the  Mechanic's  Lien  That  Could  Rave  Been  Asserted  by 
the  Appellant,  There  Was  No  Bankruptcy  Preference 
Herein. 

Had  the  mechanic's  lien  of  the  appellant  been  perfected 
by  reason  of  non-payment,  such  Constitutional  and  statu- 
tory lien  would  have  been  a  preferred  claim  or  charge  upon 
the  property  of  the  bankrupt,  that  would  have  resulted  in 
the  dimunition  of  his  estate,  in  regard  to  unsecured  credi- 
tors. By  reason  of  the  factual  situation  herein,  such  estate 
was  not  diminished  by  the  credit  or  payment  to  the  appel- 
lant. Factually,  appellant  as  a  "secured"  creditor,  gave 
up  a  security  equal  to  the  amount  of  the  credit  or  pay- 
ment received  by  him,  which  resulted  in  the  transaction 
herein,  not  effecting  the  amount  of  the  estate  of  the  bank- 
rupt, particularly  that  portion  thereof  that  was  eventually 
distributed  to  unsecured  creditors.  This  is  the  basic  rea- 
soning for  the  holdings  of  the  various  Federal  cases  here- 
inbefore cited. 

It  is  respectfully  submitted  that  when  the  mechanic  lien- 
able  claim  of  the  appellant  was   satisfied  by   the  credit 


—31— 

or  payment  of  February  19,  1953,  and  by  reason  thereof, 
said  lienable  claim  was  not  thereafter  pursued  and  asserted. 
Such  credit  and  payment  did  not  constitute  a  preference. 

Conclusion. 

It  is  respectfully  submitted  that  under  the  facts  and  law 
applicable  thereto: 

(a)  The  credit  given  by  Mr.  Benner  was  the  allow- 
ance of  a  credit  by  a  third  person  and  not  involving 
the  property  of  the  bankrupt  and  hence,  could  not  con- 
stitute a  bankruptcy  preference,  or 

(b)  The  appellant  having  a  mechanic  lienable  claim 
recognized  by  the  Constitution,  statutes  and  decisions  of 
the  State  of  California,  and  such  claim  being  a  valid  lien 
upon  the  property  of  the  bankrupt  which  could  have  been 
asserted  and  perfected  on  the  day  that  the  credit  was 
allowed,  the  payment  of  such  credit  on  said  date,  re- 
sulting in  the  extinction  of  such  lien,  was  for  a  present 
consideration,  did  not  result  in  the  diminution  of  the  estate 
of  the  bankrupt,  and  therefore  could  not  constitute  a  bank- 
ruptcy preference. 

For  the  foregoing  reasons  it  is  further  respectfully  sub- 
mitted that  the  judgment  of  the  District  Court,  holding 
and  adjudicating  that  the  appellant  had  received  a  bank- 
ruptcy preference,  should  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  conformity  with  the 
law,  hereinbefore  contained. 

Respectfully  submitted  by, 

WOLVER  &  WOLVER, 

By  Eugene  L.  Wolver, 

Attorneys  for  Appellant. 
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Statement  of  Case  and  Issues. 

In  diafting  Ins  ^^Sttatemeiii  of  Facts  *  the  ApfieSzDt 
ij^parendy  fargat  tfaat  the  Trial  Coort  found  contrary  to 
tbe  afBrmative  alkgatkais  of  Ids  answer. 

We  bdiev^  however^  it  would  senre  no  nsefoL  por- 
IX)se  to  point  out  eadi  of  Hint  several  errors  since  they 
will  be  apparent  to  this  Honorable  Coort  from  tihe  read- 
ing of  the  record- 

The  A]^pdiant  advanced  two  cQntoittics:^  or  grocrnds  tor 
the  reversal  of  tiie  Distrkt  Coort.  We  shall  answo-  these 
in  the  order  ia  whidi  the^  are  presented  in  Appdlant  s 
Openiog  Brief. 
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ARGUMENT. 

I. 

The  Transfer  by  the  Bankrupt  to  the  Appellant  of  His 
$9,500.00  Interest  in  the  Promissory  Note  Consti- 
tuted a  Bankruptcy  Preference. 

The  uncontradicted  evidence  shows:  That  on  and  prior 
to  February  19,  1953,  the  Appellant  was  indebted  to  the 
bankrupt  in  the  sum  of  $33,000.00;  that  this  indebtedness 
was  evidenced  by  a  promissory  note,  secured  by  a  deed  of 
trust,  payable  to  the  order  of  the  bankrupt.  (App.  Op.  Br. 

p.  11.) 

That  the  bankrupt  had  assigned  said  promissory  note 
and  the  security  therefor  to  one  H.  B.  Benner  to  secure 
an  indebtedness  of  the  bankrupt  to  said  H.  B.  Benner  in 
the  sum  of  $6,000.00.  [Findings,  p.  10;  App.  Op.  Br.  p. 
13.] 

That  thereafter  and  prior  to  February,  1953,  the  bank- 
rupt had  made  further  partial  assignments  of  said  promis- 
sory note  and  the  security  therefor  to  other  creditors,  with 
the  knowledge  and  consent  of  the  Appellant  and  Benner, 
so  that  on  February  19,  1953,  the  bankrupt's  remaining 
interest  in  the  note  and  security  was  admittedly  the  sum 
of  $9,500.00.  [Rep.  Tr.  p.  54,  Hues  7-17;  p.  90,  Hue  9,  to 
p.  91,  line  20.] 

That  on  February  19,  1953,  and  within  the  period  of 
four  months  next  preceding  the  date  of  filing  of  the  peti- 
tion in  bankruptcy,  the  bankrupt  was  indebted  to  the 
Appellant  for  the  sum  of  $8,200.00  on  account  of  subdivi- 
sion  improvements   installed   on   real  property   belonging 
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to  the  bankrupt,  plus  an  additional  $1,300.00  or  a  total  of 
$9,500.00.     [Tr.  of  Rec,  Vol.  1,  p.  6,  lines  20-25.] 

That  on  said  day  of  February  19,  1953,  while  the 
bankrupt  was  so  indebted  to  the  Appellant  for  said  sum 
of  $9,500.00  the  bankrupt,  at  the  Appellant's  request, 
transferred  to  the  Appellant  the  bankrupt's  $9,500.00  in- 
terest in  the  aforesaid  note  in  full  satisfaction  and  pay- 
ment of  said  $9,500.00  debt. 

As  the  Court  said  in  D.  L.  Shafter  Estate  Co.  v.  Mooney 
(1927),  19  F.  2d  836  at  p.  837,  relied  upon  by  the  Ap- 
pellant and  cited  on  page  19  of  Appellant's  Opening  Brief: 
"To  constitute  a  preference,  the  payment  in  ques- 
tion must  have  been  out  of  funds  belonging  to  the 
bankrupt,  and  have  operated  to  diminish  his  estate." 

Here  the  bankrupt  in  question  unquestionably  owned 
a  $9,500.00  interest  in  said  $33,000.00  note  and  the 
security  therefor.  Everyone  concerned,  including  the  Ap- 
pellant, admitted  it.  So  that  $9,500.00  interest  in  the  note 
and  security  on  February  19,  1953,  constituted  a  part 
of  the  bankrupt  estate — "part  of  the  funds  belonging 
to  the  bankrupt." 

Clearly,  then,  the  bankrupt's  pre-existing  obligation 
to  the  Appellant  was  paid  on  that  day  to  the  Appellant 
by  the  bankrupt's  agent,  Benner,  "out  of  funds  belong- 
ing to  the  bankrupt." 
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11. 
The  Appellant's  Contention  That   He   Gave  Up  His 
Right  to  Assert  a  Valid  Mechanic's  Lien  Is  With- 
out Foundation. 

The  Appellant  introduces  his  "Mechanic's  Lien"  con- 
tention at  the  top  of  page  21  of  his  brief  with  the  in- 
teresting statement  that 

"The  within  point  is  more  germane  and  more  gen- 
eral in  its  application  than  the  preceding  point.  It 
is  predicated  upon  the  assumption,  without  any  con- 
cession, that  the  credit  or  payment  which  is  the  basis 
of  the  alleged  preference,  was  made  from  assets  legal- 
ly belonging  to  the  bankrupt.  Since  it  is  less  technical 
and  more  equitable  in  scope,  than  the  preceding  point 
of  law,  it  is  respectfully  urged,  in  preference  to,  but 
without  diminution  of  said  preceding  point  of  law." 

The  paragraph  just  quoted  from  the  Appellant's  brief 
is,  we  submit,  in  effect  an  admission  that  his  Point  I  is 
devoid  of  merit.  Of  course  we  agree,  and  we  submit  fur- 
ther that  the  "Mechanic's  Lien  Point"  (Point  II)  is  equal- 
ly without  foundation. 

The  admitted  facts  are  that  prior  to  any  improvements 
made  by  the  Appellant  on  the  bankrupt's  real  property 
and  at  all  times  thereafter  until  the  transfer  in  question, 
the  Appellant  was  indebted  to  the  bankrupt  at  least  to 
the  extent  of  the  bankrupt's  conceded  $9,500.00  interest 
in  the  Appellant's  $33,000.00  note. 

It  is  also  admitted  that  the  value  of  the  improvements 
did  not  exceed  $8,200.00. 

Section  1193(y)  of  the  California  Code  of  Civil  Pro- 
cedure relating  to  Mechanics'  Liens  provides  that  the  lien 
can  exist  only  in  cases  where  there  remains  some  bal- 
ance unpaid,  "after  deducting  all  credits  and  offsets."  It 
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requires  no  extended  argument  to  point  out  that  the  obHga- 
tion  of  $8,200.00  in  improvements  for  which  the  Appel- 
lant contends  he  was  entitled,  to  claim  a  mechanic's  lien 
did  not  exist  after  "deducting  all  just  credits  and  offsets" — 
namely,  the  $9,500.00  admittedly  then  owing  by  the  Appel- 
lant to  the  bankrupt. 

To  state  it  another  way,  the  Appellant  could  not  have 
claimed  a  valid  lien  under  the  Mechanic's  Lien  law  of  Cali- 
fornia, simply  because  he  never  could  have  made  oath  that 
any  balance  remained  due  him  for  improvements,  "after 
deducting  all  just  claims  and  offsets,"  as  required  by 
Section  1193 (y)  of  the  California  Code  of  Civil  Pro- 
cedure. 

It  might  be  added  furthermore,  that  the  evidence  did 
not  support  the  Appellant's  claimed  defense. 

Conclusion. 

The  facts  involved  were  largely  undisputed.  Where  con- 
tradiction existed  in  the  evidence,  the  District  Court  re- 
solved the  conflicts  in  favor  of  the  Appellee.  The  Trial 
Judge's  Findings  when  based  on  conflicting  evidence,  will 
not  be  disturbed  by  this  Honorable  Court  except  where 
found  to  be  "clearly  erroneous."  The  Findings  of  Fact  are 
well  supported  by  the  evidence  and  the  Conclusions  of 
Law  properly  to  be  drawn  therefrom  called  for  the  judg- 
ment hereunder  rendered. 

That  Judgment  should  be  approved. 

Respectfully  submitted, 

Burke  Mathes, 

Attorney  for  Appellee. 


No.  14875 
IN  THE 

United  States  Couirt  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Ben  Greenblatt, 

Appellant, 


vs. 


Ernest  R.  Utley,  Trustee  in  Bankruptcy  for  Moses  A. 
Fleming,  a  Bankrupt, 

Appellee. 


APPELLANT'S  REPLY  BRIEF. 


WOLVER  &  WOLVER, 

\7  South  Hill  St] 
3S  Angeles  13,  ( 
Attorneys  for  Appellant. 


437  South  Hill  Street,  r—    li     ^  '    r^ 

Los  Angeles  13,  California,  i        \    ^  ^ 


Parker  &  Son,  In<x,  Law  Printers,  Los  Angeles.  Phone  MA.  6-917L 


TOPICAL  INDEX 

PAGE 

Foreword    1 

Argument  2 

I. 
The  transfer  by  the  bankrupt  of  his  possible  equitable  interest 
in   the   promissory   note,    did   not   constitute   a   bankruptcy 
preference  2 

II. 
That  the  appellant,   factually,  gave  up  his  right  to  assert  a 
valid  mechanic's   lien 3 

Conclusion    7 


TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Clancy  v.  Plover,  107  Cal.  272 _ „ 5 

Combs  V.  Eberhard,  120  Cal.  App.  25 5 

Stimson  v.  Dunham,  146  Cal.  281 5 

Stone  V.  Serimian,  198  Cal.  520 6 

Wyman  v.  Hooker,  2  Cal.  App.  36 5 

Statute 

Code  of  Civil  Procedure,  Sec.  1193(j) 4 

Textbooks 

36  American  Jurisprudence,  Sec.   150,  p.   103 6 

57  Corpus  Juris  Secundum,  Sec.  154,  p.  677 6 


No.  14875 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Ben  Greenblatt, 

Appellant, 


vs. 


Ernest  R.  Utley,  Trustee  in  Bankruptcy  for  Moses  A. 
Fleming,  a  Bankrupt, 

Appellee. 


APPELLANT'S  REPLY  BRIEF. 


Foreword. 

Basically,  the  "Statement  of  Case  and  Issues"  contained 
in  Appellee's  Brief,  does  not  refute  any  of  the  preliminary 
contentions  of  Appellant's  Opening  Brief,  including  the 
"Statement  of  Pleadings  and  Fact  as  to  Jurisdiction" 
(p.  1),  "Statement  of  Case  and  Issues"  (p.  5),  "Specifi- 
cations of  Error"  (p.  8),  and  "Statement  of  Facts" 
(p.  10). 
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ARGUMENT. 

I. 

The  Transfer  by  the  Bankrupt  of  His  Possible  Equit- 
able Interest  in  the  Promissory  Note,  Did  Not 
Constitute  a  Bankruptcy  Preference. 

As  indicated  in  Appellant's  Opening  Brief,  the  Bank- 
rupt made  an  absolute  and  outright  transfer  of  his  bene- 
ficiary interest  in  the  deeds  of  trust  to  H.  B.  Benner 
(p.  8).  While  the  amount  thus  transferred,  was  poten- 
tially greater  than  the  obligation  to  H.  B.  Benner,  no 
reservation  was  therein  contained,  nor  arrangements  en- 
tered into,  for  the  reversion  of  any  possible  balance  re- 
maining in  favor  of  the  beneficiary  after  the  obligation 
to  H.  B.  Benner  had  been  fully  paid.  The  rights  of  the 
bankrupt  in  said  promissory  note  was  therefore  not  legal, 
but  equitable,  and  could  only  be  enforced  thereafter,  as 
an  equitable  right. 

In  the  cases  cited  under  Point  "I"  of  the  Argument  in 
Appellant's  Opening  Brief  (p.  17),  the  bankrupt's  estate 
in  each  instance,  had  an  equitable  right  to  the  property, 
which,  basically,  was  being  held  for  the  bankrupt  under 
some  form  of  trust  or  fiduciary  relationship.  All  such 
cases  held  that  the  transfer  of  such  equitable  right  for 
the  benefit  of  the  bankrupt,  did  not  constitute  a  preference, 
since  neither  the  property  transferred,  nor  the  title  there- 
in, was  in  the  bankrupt. 

It  is  respectfully  submitted  that  the  law  therein  enun- 
ciated, is  particularly  applicable  hereto,  since  the  bank- 
rupt, after  the  absolute  conveyance  to  H.  B.  Benner, 
could  not  have  asserted  title  to  the  beneficiary  interest 
conveyed  to  Mr.  Benner,  except  after  successfully  prose- 
cuted equitable  litigation. 
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II. 

That  the   Appellant.   Factually,   Gave   Up   His   Right 

to  Assert  a  Valid  Mechanic's  Lien. 

A  legally  sound  argument  may  be  predicated  upon  an 
established  legal  premise  supported  by  recognized  legal 
principles,  and  still  the  same  may  not  have  the  same  per- 
suasive eli'ect  as  an  argtmient,  also  predicated  upon  legal 
precedent,  but  one  wherein  the  factual  basis  indicates  the 
justice  which  follows  from  adherence  thereto.  It  was  the 
intention,  and  it  is  respectfully  submitted,  that  the  same 
was  concisely  and  succinctly  stated  in  Appellant's  Open- 
ing Brief  (p.  21).  that  the  second  point  of  the  Argument 
was  propounded  upon  the  aforesaid  premise.  It  was 
therein  set  forth,  and  it  is  still  the  intention  of  the  scriv- 
ner  hereof,  that  said  first  point  of  law  be  urged  with  the 
same  sincerity  as  the  within  point  of  law.  Its  legalistic 
basis  was  indicated,  and  the  more  general  scope  of  the 
within  point  of  law.  was  advocated,  without  diminution 
to  the  preceding  point  of  law.  since  both  of  the  same  are 
predicated  upon  established  legal  principles. 

^  Any  contention  that  any  statement  constituted  a  waiver 
of  Point  "I"  of  Appellant's  Opening  Brief  is  herewith 
sincerely  controverted  and  traversed. 

Appellees  contend  that  since  at  the  time  appellant 
rendered  services  for  which  he  was  entitled,  under  the 
laws  of  the  State  of  Cahfornia.  to  assert  a  mechanic's 
lien,  he  was  indebted  on  a  collateral  matter  to  the 
bankrupt,  such  lien  could  not  be  asserted.  Xo  law  is  cited 
by  appellee  to  support  this  contention,  and  after  diligent 
search,  no  law  in  California  was  foimd  that  remotely  sug- 
gested or  indicates  that  a  mechanic's  lien  is  waived  by 
reason  of  an  independent  collateral  account  between  the 
parties. 


Section  1193(j)  (erroneously  described  in  Appellee's 
Brief  as  Section  1193(y))  of  the  Code  of  Civil  Proce- 
dure of  the  State  of  California,  provides  that  a  claimant 
must  assert  in  his  verified  claim  of  lien,  "a  statement  of 
his  demand  after  deducting  all  just  credits  and  oifsets." 

It  is  respectfully  submitted  that  this  refers  to  credits 
and  offsets  that  pertain  to  the  statement  of  the  demand 
upon  which  the  mechanic's  lien  is  predicated.  The  law 
of  the  state  of  California  has  always  adhered  to  credits 
and  oifsets  predicated  upon  this  premise. 

The  argument  of  the  Appellee  is  factually  without  basis. 
The  promissory  note  given  by  the  appellant  to  the  bank- 
rupt dated  May  28,  1952,  in  the  sum  of  $36,000.00  and 
bearing  no  interest,  specifically  provides  that  "principal 
(is)  payable  on  or  before  June  1,  1953"  [Tr.  of  Rec, 
Vol.  II,  p.  34,  line  11;  Deft.  Ex.  "D"].  While  the 
appellant  could  have  anticipated  payment  prior  to  June, 
1953,  the  bankrupt  could  not  have  enforced  payment  prior 
to  said  date.  Therefore,  on  February  19,  1953,  the  same 
could  not  have  been  asserted  by  the  bankrupt  as  a  credit 
or  offset,  since  such  obligation  was  not  due  or  payable  on 
said  date. 

The  release  clause  contained  in  the  deeds  of  trust  were 
likewise  non-enforceable,  since  no  transfer  of  property 
was  made  by  the  appellant  prior  to  February  19,  1953. 
The  deeds  of  trust  were  not  recorded  until  subsequent 
thereto  [Tr.  of  Rec,  Vol.  II,  p.  96,  Hne  8].  No  escrows 
were  closed  prior  to  said  date,  and  therefore  no  convey- 
ances were  made  [Tr.  of  Rec,  Vol.  II,  p.  94,  line  21], 
and  the  appellant  was  not  responsible  for  the  non-closing 
of  any  such  escrows  [Tr.  of  Rec,  Vol.  II,  p.  97,  line  7]. 

Had  the  promissory  note  or  any  part  thereof  been  due 
or  payable,  and  the  offset  been  allowed  on  said  date,  in 
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satisfaction  of  the  subsequent  non-assertion  of  the  me- 
chanic's Hen,  as  indicated  in  Appellant's  Opening  Brief, 
the  same  would  not  have  constituted  a  preference  (p.  21). 

As  hereinbefore  indicated,  the  law  of  California,  and 
basically  the  general  principle  of  law,  applicable  to  me- 
chanic's liens,  has  afforded  the  claimant  the  right  to 
assert  his  lien,  but  he  is  required  to  give  a  credit  thereon 
of  offsets  and  credits  in  diminution  of  the  amoimt  of  such 
lien  and  attributable  to  the  transaction  that  gave  rise  to 
such  lien.  Indicative  of  the  circumstances  in  which  off- 
sets and  credits  have  been  allowed  by  the  courts  of  the 
State  of  California,  are  the  following  cases : 

In  the  case  of  Clancy  v.  Plover  (1895),  107  Cal.  272, 
payments  made  by  the  owner  to  a  subcontractor,  together 
with  costs  and  attorney's  fees,  were  held  to  be  a  proper 
credit  and  set-off  against  the  claim  of  mechanic's  liens  by 
the  general  contractor. 

In  the  case  of  Stimson  v.  Dunham  (1905),  146  Cal. 
281,  claims  of  laborers  and  materialmen  were  held  at  page 
284,  to  be  a  sufficient  credit  and  offset  against  the  general 
contractor,  that  where  the  amount  thereof  exceeded  his 
claim,  he  was  without  the  right  to  assert  a  mechanic's 
lien. 

In  the  case  of  Wyman  v.  Hooker  (1905),  2  Cal.  App. 
36,  liens  of  materialmen  paid  by  the  owner,  together  with 
attorney's  fees  and  expenses  connected  therewith,  were 
held  at  page  40,  to  constitute  a  proper  credit  and  offset. 

In  the  case  of  Combs  v.  Eberhard  (1932),  120  Cal. 
App.  25,  the  amount  of  a  lien  for  lumber  was  held  at 
page  28,  to  be  a  proper  offset  and  credit  against  the 
general  contractor. 

Likewise  indicating  that  credits  and  offsets  must  be 
\  germane  to  the  transaction  in  which  the  claim  of  me- 


chanic's  lien  is  asserted,  are  the  general  authorities  of 
57  C.  J.  S.  677;  Mechanic's  Liens,  Section  154;  and  36 
Am.  Jur.  103;  Mechanic's  Liens,  Section  150. 

The  basic  logic  behind  this  rule  is  that  the  contractor  is 
morally  obligated  to  prevent  liens  or  claims  being  filed 
by  subcontractors,  laborers  or  materialmen  against  the 
owner  of  the  property  upon  which  the  work  is  done  and 
the  mechanic's,  lien  may  be  asserted,  and  he  is  therefore 
legally  bound  to  credit  such  owner  with  any  lien  or  the 
costs  of  any  lien  asserted  by  any  such  subcontractor, 
laborer  or  materialman.  The  rationale  beyond  this  rule 
is  set  forth  in  the  case  of  Stone  v.  Serimian  (1926),  198 
Cal.  520,  wherein  the  respondent  asserted  a  mechanic's 
lien  for  the  construction  of  a  theatre  building,  and  the 
appellant  interposed  a  counterclaim  for  labor  and  ma- 
terials furnished  by  him  by  reason  of  the  failure  of  the 
respondent  to  do  so.  The  counterclaim  was  disallowed  by 
the  court  as  a  credit.  In  reversing  said  judgment,  the 
appellate  court  held  at  page  523: 

"It  was  the  duty  of  respondent  to  protect  the  ap- 
pellants' property  against  any  lien  preferred  by  the 
lumber  company.  The  owners  are  entitled  to  set  off 
against  their  obligation  to  pay  plaintiff  so  much  as 
the  labor  he  performed  and  the  materials  he  fur- 
nished are  reasonably  worth  the  counter-obligation  of 
plaintiff  to  indemnify  them  for  any  amount  they  have 
been  compelled  to  pay  to  relieve  their  property  from 
liens  filed  thereon  to  secure  plaintiff's  debts,  includ- 
ing the  attorney's  fees  and  costs  in  the  suits  to  en- 
force the  liens.  (Code  Civ.  Proc,  sec.  1193;  Clancy 
v.  Plover,  107  Cal.  272,  275  (40  Pac.  394) ;  Covell 
V.  Washburn,  91  Cal.  560,  563  {27  Pac.  859) ;  see, 
also,  Holden  v.  Mensinger,  175  Cal.  300,  305  (165 
Pac.  950).)" 
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It  is  respectfully  submitted  that  the  promissory  note 
given  by  the  appellant  to  the  bankrupt  was  not  payable, 
and  could  not,  in  any  proceeding  or  negotiation,  be  as- 
serted as  a  credit  or  offset;  that  if  payable,  the  same  was 
not  of  a  nature  of  the  obligations  referred  to  or  intended 
by  the  statute  as  a  ''credit  or  offset,"  since  it  was  collateral 
in  its  inception,  and  did  not  arise  from  the  subject  matter 
upon  which  the  mechanics  lien  was  being  asserted. 

It  is  further  respectfully  submitted,  that  as  indicated 
in  Appellant's  Opening  Brief,  a  credit  allowed  upon  the 
promissory  note  in  consideration  of  the  non-assertion  and 
waiver  of  the  right  to  assert  his  mechanic's  lien  by  the 
appellant,  constituted  a  present  consideration,  which  did 
not  result  in  the  diminution  of  the  bankrupt's  estate  and 
did  not  constitute  a  bankruptcy  preference. 

Conclusion. 

It  is  respectfully  submitted  that  the  contentions  con- 
tained in  Appellant's  Opening  Brief,  are  not  refuted  in 
the  Appellee's  Brief,  that  the  transfer  of  property,  the 
legal  ownership  (as  distinguished  from  equitable  right) 
of  which  is  not  in  the  bankrupt,  does  not  constitute  a 
bankruptcy  preference,  and  that  the  payment  of  the 
mechanic's  lienable  claim,  does  not  constitute  a  prefer- 
ence. That  each  and  both  of  said  situations  existed  herein, 
and  that  by  reason  thereof,  the  judgment  of  the  trial  court 
should  be  reversed,  and  the  cause  remanded  for  further 

\  proceedings,  in  conformity  with  the  law  contained  in  the 

.  Appellant's  Opening  Brief  and  herein. 

Respectfully  submitted, 

WOLVER    &    WOLVER, 

By  Eugene  L.  Wolver, 
Attorneys  for  Appellant, 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 

BELL,  SANDERS  &  TALLMAN, 

Central  Building, 
Anchorage,  Alaska, 

Attorneys  for  Appellant 

DAVIS,  RENFREW  &  HUGHES, 

Box  477, 
Anchorage,  Alaska, 

Attorneys  for  Appellee 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division 

No.  A-8926 

FLORENCE  PADDOCK,  Plaintiff, 

vs. 
HAROLD  D.  PADDOCK,  Defendant. 

COMPLAINT 

Comes  now  the  above  named  plaintiff,  and  for 
her  cause  of  action  against  the  defendant  above 
named,  complains  and  alleges  as  follows: 

I. 

That  plaintiff  is  now  and  for  more  than  two 
;  years  immediately  preceding  the  commencement  of 
I  this  action  has  been,  a  bona-fide  resident  and  in- 
i  habitant  of  the  Territory  of  Alaska,  and  now  re- 
i  sides  at  Anchorage,  Territory  of  Alaska. 

II. 

That  plaintiff  and  defendant  intermarried  at 
'Wasilla,  Territory  of  Alaska,  on  or  about  the  14th 
:  day  of  January,  1938,  and  ever  since  said  date 
ilhave  been  and  now  are  wife  and  husband,  respec- 
l  tively. 

III. 
That  no  children  have  been  born  the  issue  of  the 
inarriage  of  plaintiff  and  defendant,  but  that  the 
parties  have  raised  the  daughters  of  the  plaintiff 
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by  a  former  marriage,  namely,  Jacquelyn  Paddock, 
now  of  the  age  of  eighteen  years,  and  Ai^lene  Pad- 
dock, now  of  the  age  of  nineteen  years. 

IV. 

That  there  is  a  question  of  property  rights  here 
presented  to  the  Court  for  determination. 

V. 

That  there  is  an  incompatibility  of  temperament 
existing  between  the  plaintiff  and  the  defendant,  in 
the  following  particulars,  to-wit:  That  the  likes 
and  dislikes  of  the  parties  are  greatly  divergent, 
so  that  there  has  been  a  great  deal  of  arguing  and 
bickering  between  the  parties  about  all  manner  of 
things;  that  the  plaintiff  and  defendant  have  no 
common  interests  or  desires;  and  that  defendant 
has  been  critical  and  fault-finding  in  his  conduct 
toward  plaintiff.  That  such  incompatibility  of  tem- 
perament has  existed  for  some  time  prior  hereto, 
and  as  a  result  thereof  plaintiff  and  defendant 
separated  during  the  month  of  October,  1952,  and 
have  not  since  lived  or  cohabited  together  as  wife 
and  husband.  That  as  plaintiff  believes  and  so  al- 
leges the  fact  to  be,  it  will  never  be  possible  for 
plaintiff  and  defendant  to  live  together  amicably 
as  wife  and  husband,  and  there  is  no  possibility 
of  a  reconciliation  between  them.  That  plaintiff  has 
at  all  times  since  said  marriage  endeavored  to  re- 
solve the  differences  between  the  parties  and  is 
without  fault  in  the  matter. 
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Wherefore,  plaintiff  prays  for  judgment  as  fol- 
lows: 

(1)  That  the  bonds  of  matrimony  heretofore  and 
now  existing  between  the  plaintiff  and  the  defend- 
ant may  be  set  aside  and  held  for  naught. 

(2)  That  the  property  rights  of  the  parties 
hereto  may  be  determined  by  the  Court. 

(3)  For  such  other  and  further  relief  as  to  the 
Court  shall  seem  meet  and  equitable  in  the  premises. 

DAVIS,  RENFREW  &  HUGHES, 

Attorneys  for  the  Plaintiff 
/s/  By   EDWARD  V.  DAVIS 

Duly  Verified. 

[Endorsed] :  Filed  July  23,  1953. 


[Title  of  District  Court  and  Cause.] 

ANSWER  AND  COUNTER-CLAIM 

Comes  now  the  defendant  in  the  above-entitled 
cause  and  answering  the  Complaint  herein,  alleges: 

I, 

Defendant  admits  the  allegations  of  paragraphs 
I,  II,  III  and  IV  of  the  Complaint  herein. 

n. 

Defendant  admits  the  allegation  of  paragraph  V 
of  the  Complaint  herein  that  there  is  an  incompati- 
bility of  temperament  existing  between  the  parties; 
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defendant  denies  each  and  every  other  allegation 
contained  in  said  paragraph  V,  and  specifically 
denies  that  the  plaintiff  has  endeavored  to  resolve 
any  differences  between  the  parties,  and  denies  that 
plaintiff  is  without  fault  in  the  matter. 

Counter-Claim 

And  for  a  Counter-Claiin  or  a  Cross-Action 
against  the  plaintiff,  defendant  alleges: 

I. 

That  defendant  is  now  and  has  been  for  more 
than  two  years  prior  to  the  commencement  of  this 
action,  a  bona  fide  resident  and  inhabitant  of  the 
Territory  of  Alaska,  living  and  residing  at  Anchor- 
age. 

II. 

That  defendant  and  plaintiff  were  married  on  the 
14th  day  of  January,  1938,  at  Wasilla,  Alaska,  and 
are  still  married. 

III. 

That  no  children  have  been  born  as  the  issue  of 
this  marriage. 

lY. 

That  there  are  conflicting  interests  between  the 
parties  in  property  acquired  during  the  marriage 
which  should  be  determined  by  the  Court. 

V. 

;  That  there  is  an  incompatibility  of  temperament 
existing  between  the  plaintiff  and  the  defendant,  in 
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that  animosity  has  grown  between  them  over  a 
variety  of  matters  during  the  past  several  years; 
that  the  plaintiff  has  been  extravagant  and  unco- 
operative in  the  recent  course  of  their  married  life 
and  has  harrassed  and  injured  defendant  in  the 
conduct  of  his  business;  that  the  plaintiff  has  been 
guilty  of  misconduct  with  other  persons  of  a  nature 
to  cause  defendant  humiliation  and  embarrassment 
with  another  person  or  persons;  that  as  a  result  of 
the  plaintiff's  misconduct,  it  has  become  impossible 
for  them  to  live  together  peacefully  as  husband  and 
wife;  that  defendant  has  at  all  times  conducted 
himself  as  a  reasonable  person  and  is  without  fault. 

Wherefore,  defendant  prays: 

1.  That  plaintiff  take  nothing  by  virtue  of  her 
complaint  and  that  the  same  be  dismissed. 

2.  That  defendant  be  granted  an  absolute  di- 
vorce from  plaintiff  on  his  counter-claim  herein, 
and  that  the  marriage  of  the  defendant  and  plain- 
tiff be  dissolved  and  held  for  naught. 

3.  That  the  property  rights  of  the  parties  be 
adjudged  and  determined  by  the  court. 

4.  For  such  other  and  further  relief  as  shall  be 
just. 

KAY,  ROBISON  &  MOODY, 
Attorneys  for  Defendant 
/s/  By   WENDELL  P.  KAY 

Duly  Verified. 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  Nov.  20,  1953. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  TEMPORARY  RESTRAININa 
ORDER  AND  FOR  ORDER  TO  SHOW 

CAUSE 

Comes  now  the  defendant  above  named,  by  and 
through  his  attorneys,  Kay,  Robison  &  Moody,  and 
moves  the  Court  for  an  order  directing  the  plain- 
tiff herein  to  appear  and  show  cause  at  4 :30  o'clock 
p.m.,  on  the  24th  day  of  November,  1953,  or  as  soon 
thereafter  as  counsel  can  be  heard,  why  she  should 
not  be  ordered,  restrained  and  enjoined  as  follows: 

1.  From  entering  on  or  about  the  premises  or 
building  known  as  Paddock's  Paint  and  Furniture 
Store,  at  812  Fourth  Avenue,  Anchorage,  Alaska; 

2.  From  interfering  with  the  conduct  of  said 
business;  and 

3.  From  harrassing  and  annoying  defendant  and 
the  employees  and  customers  at  said  place  of  busi- 
ness. 

KAY,  ROBISON  &  MOODY, 

Attorneys  for  Defendant 

/s/  By   WENDELL  P.  KAY 

Acknowledgment  of  Service  attached. 
[Endorsed] :  Filed  Nov.  20,  1953. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  FOR 
TEMPORARY  RESTRAINING  ORDER 
AND  FOR  ORDER  TO  SHOW  CAUSE 

United  States  of  America, 
Territory  of  Alaska — ss: 

Harold  D.  Paddock,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  the  defendant  in  the  above-entitled 
cause  and  has  verified  the  Answer  and  Counter- 
claim heretofore  filed  by  him  in  this  action;  that 
he  is  the  owner  and  manager  of  Paddock's  Paint 
and  Furniture  Store,  at  812  Fourth  Avenue,  An- 
chorage, Alaska;  that  he  and  the  plaintiff  herein 
have  been  separated  since  about  the  first  of  the  year 
1953,  during  which  time  the  plaintiff  and  defendant 
have  been  attempting  to  arrange  for  a  peaceful 
settlement  of  their  differences  over  the  property 
owned  by  either  of  them  and  acquired  during  their 
marriage.  That  defendant  has  always  been  the 
owner  and  manager  of  the  said  business,  and  it  has 
been  and  now  is  in  his  name;  that  the  plaintiff  has 
taken  little,  if  any,  interest  in  the  operation  or 
management  of  the  business  and  is  not  familiar 
with  it,  nor  is  she  capable  of  managing  and  operat- 
ing the  said  business;  that  during  the  year  1953, 
at  various  times,  particularly  when  negotiations  for 
.'  a  property  settlement  have  been  deadlocked,  plain- 
tiff has  come  into  the  store  and  attempted  to  usurp 
or  take  over  the  management  and  operation  of  the 
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business;  that  during  the  past  several  days,  plain- 
tiff has  again  entered  the  store  on  several  occa- 
sions, attempted  to  deal  with  customers  in  the  store 
as  though  she  were  the  proprietor  thereof,  has  in- 
formed employees  that  she  is  "taking  over  the  busi- 
ness" and  otherwise  conducted  herself  in  such  a 
manner  as  to  confuse  the  customers  and  employees 
of  the  business;  that  the  aforesaid  conduct  of  the 
plaintiff  is  not  in  any  way  intended  to  assist  in 
the  successful  management  of  the  business,  but  is 
intended  to  harrass  and  annoy  defendant  and  force 
him  to  accede  with  her  wishes  with  regard  to  a 
property  settlement;  that  the  effect  of  this  conduct 
is  to  cause  unrest  and  dissatisfaction  among  the 
employees,  annoyance  to  the  customers  and  a  con- 
sequent disastrous  effect  upon  the  business;  that 
the  plaintiff  will,  unless  restrained,  continue  to 
employ  these  harrassing  techniques  to  the  loss  of 
all  parties  concerned. 

/s/  HAROLD  D.  PADDOCK 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  November,  1953. 

[Seal]  /s/  WENDELL  P.  KAY, 

Notary  Public  in  and  for  Alaska 

Acknowledgment  of  Service  attached. 
[Endorsed] :  Filed  Nov.  20,  1953. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  AND  TEMPORARY 
RESTRAINING  ORDER 

Upon  reading  the  Answer  and  Counter-claim  of 
the  defendant,  on  file  herein,  the  Motion  of  Kay, 
Robison  &  Moody,  Counsel  for  defendant,  and  the 
affidavit  of  Harold  D.  Paddock  in  support  thereof, 
and  good  cause  appearing  therefrom. 

It  is  hereby  ordered  as  follows: 

1.  That  the  plaintiff  appear  and  show  cause  on 
the  24th  day  of  November,  1953,  at  4:30  o'clock 
p.m.,  of  said  day,  or  as  soon  thereafter  as  Counsel 
can  be  heard,  before  the  above-entitled  Court,  why 
she  should  not  be  ordered,  enjoined  and  restrained 
as  follows: 

a.  Restrained  and  enjoined  from  entering  on  or 
about  the  premises  or  building  known  as  Paddock's 
Paint  and  Furniture  Store,  at  812  Fourth  Avenue, 
Anchorage,  Alaska; 

b.  Restrained  and  enjoined  from  interfering  with 
the  conduct  of  said  business. 

c.  Restrained  and  enjoined  from  harrassing  and 
I  annoying  defendant  and  the  employees  and  cus- 
t  tomers  at  said  place  of  business. 

2.  That  a  copy  of  the  Answer  and  Counter-claim 
1  and  Motion  for  Temporary  Restraining  Order  and 
i  for  Order  to  Show  Cause  and  supporting  affidavit 

be  served  upon  the  plaintiff  forthwith,  and  at  least 
three  days  before  said  date  of  hearing. 
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3.  That  is  appears  that  the  plaintiff  is  presently 
harrassing  and  annoying  defendant  at  the  premises 
or  building  known  as  Paddock's  Paint  and  Furni- 
ture Store;  that  unless  plaintiff  is  restrained  and 
enjoined  from  continuing,  the  business  will  suffer 
irreparable  damage,  and  it  is  further  ordered: 

4.  That  until  the  hearing  upon  said  Order,  and 
until  further  Order  herein,  the  plaintiff,  her  at- 
torneys, agents  and  servants  are  hereby 

a.  Restrained  and  enjoined  from  entering  on  or 
about  the  premises  or  building  known  as  Paddock's 
Paint  and  Furniture  Store,  at  812  Fourth  Avenue, 
Anchorage,  Alaska. 

b.  Restrained  and  enjoined  from  interfering  with 
conduct  of  said  business. 

c.  Restrained  and  enjoined  from  harrassing  and 
annoying  defendant  and  the  employees  and  custom- 
ers at  said  place  of  business. 

/s/  J.  L.  McCARREY,  JR., 

Judge  of  the  Pistrict  Court 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  Nov.  20,  1953. 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COUNTERCLAIM 

Comes  now  Florence  Paddock  the  above  named 
plaintiff  and  in  answer  to  the  counterclaim  of  the 
defendant,  admits,  denies  and  alleges  as  follows: 
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I. 

Plaintiff  admits  the  first,  second,  third  and  fourth 
paragraphs  of  defendants  counterclaim. 

II. 

Plaintiff  denies  each  and  all  of  the  allegations  of 
the  fifth  paragraph  of  defendant's  counterclaim 
insofar  as  such  allegations  differ  from  the  allega- 
tions contained  in  plaintiff's  complaint.  Plaintiff 
specifically  denies  that  she  has  been  extravagant, 
unco-operative  or  that  she  has  harrassed  or  injured 
defendant  in  the  conduct  of  his  business.  Plaintiff 
further  denies  that  she  has  been  guilty  of  miscon- 
duct in  any  manner  whatsoever  and  alleges  that  the 
trouble  between  the  parties  arises  from  misconduct 
of  the  defendant  over  a  period  of  several  years. 

Wherefore,  having  fully  answered  defendant's 
counterclaim,  plaintiff  prays  that  defendant  take 
nothing  thereby  and  that  plaintiff  may  have  and 
recover  judgment  and  decree  in  this  matter  accord- 
ing to  the  allegations  of  her  complaint. 

DAVIS,  RENFREW  &  HUGHES, 

Attorneys  for  Plaintiff 

/s/  By   EDWARD  V.  DAVIS 

Duly  Verified. 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  Nov.  24,  1953. 
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[Title  of  District  Court  and  Cause.] 

OATH  OF  MASTER 

Harry  Godcliaux,  being  first  duly  sworn  on  oath, 
deposes  and  says: 

I  do  solemnly  swear  that  I  will  support  the  Con- 
stitution of  the  United  States  and  the  laws  of  the 
Territory  of  Alaska,  and  that  I  will  faithfully  dis- 
charge the  duties  of  Master  in  the  above  entitled 
action  to  the  best  of  my  ability,  and  that  I  will  obey 
the  orders  of  this  Court,  or  the  Judge  thereof,  in 
respect  thereto. 

So  help  me  God. 

/s/  HARRY  GODCHAUX 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  December,  1953. 

[Seal]  /s/  LOUISE  STRAHORN, 

Deputy  Clerk,  U.  S.  District 
Court 
Approved : 

/s/  J.  L.  McCARREY,  JR. 
District  Judge 

[Endorsed] :  Filed  Dec.  23,  1953. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  REOPEN  CASE  AND  TO  SET 
ASIDE  ALL  PREVIOUS  ORDERS  MADE 

Comes  now  the  above  named  Defendant,  Harold 
D.  Paddock,  by  and  through  his  attorneys  of  rec- 
ord, Bell  &  Sanders,  and  moves  this  Honorable 
Court  for  an  Order  to  Reopen  this  case  for  further 
testimony  and  to  Set  Aside  all  Previous  Orders 
made  in  said  case,  and  for  grounds  states: 

That  the  Defendant  is  informed  and  believes,  and 
is  quite  confident  that  he  can  prove  by  a  prepond- 
erance of  the  evidence  that  the  Plaintiff  is  living 
in  adultery  with  a  man  in  the  City  of  Anchorage  in 
the  home  property  of  this  Defendant,  and  that  an 
immoral  contact  and  relationship  between  the  Plain- 
tiff and  this  other  man  has  been  going  on  from  a 
time  prior  to  the  separation  of  this  Defendant  and 
the  Plaintiff; 

The  Defendant  further  expects  to  show  to  the 
Court  the  true  value  of  all  of  the  property  belong- 
ing to  the  Defendant ; 

The  Defendant  further  expects  to  show  that  there 
never  was  any  semblance  of  partnership  between 
the  Plaintiff  and  the  Defendant; 

That  the  Plaintiff  never  really  worked  steadily 

even  as  a  clerk  in  the  Defendant's  business,  but 

t  most  of  the  time  she  was  there  to  cause  trouble  and 

disturbances,  and  very  often  created  scenes  in  the 

\  store  very  detrimental  to  the  Defendant  and  to  his 

business ; 
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This  Defendant  further  will  be  able  to  show  to 
the  Court  the  actual  value  of  the  properties  that  he 
owned  prior  to  the  marriage,  which  have  grown  into 
large  values  by  reason  of  the  natural  enhancement 
of  property  in  Anchorage,  and  through  no  effort 
whatsoever  on  the  part  of  the  Plaintiff,  and  the 
values  of  which  are  now  included  as  a  part  of  the 
properties  of  the  Defendant,  or  are  a  part  of  which 
have  been  sold  and  the  money  used  to  enhance  the 
value  of  the  Defendant's  assets; 

The  Defendant  further  expects  to  prove  that  by 
the  Plaintiff's  conduct,  he  was  driven  from  his  home 
and  forced  to  seek  living  quarters  in  the  store  build- 
ing where  he  operated  the  paint  and  furniture  busi- 
ness, which  property  is  a  part  of  the  Defendant's 
present  estate,  and  was  at  that  time. 

Dated  at  Anchorage,  Alaska,  this  25th  day  of 
January,  1954. 

BELL  &  SANDERS, 

/s/  By   BAILEY  E.  BELL, 

Attorneys  for  Defendant 
Duly  Verified. 

Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  January  26,  1954. 
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[Title  of  District  Court  and  Cause.] 

OSEARING  ON  MOTION  TO  RE-OPEN  CASE 
AND  SET  ASIDE  ALL  PREVIOUS  OR- 
DERS MADE 

Now  at  this  time  hearing  on  motion  to  re-open 
case  and  set  aside  all  previous  orders  made  came 
on  regularly  before  the  Court,  in  caunse  No.  A-8926, 
entitled  Florence  Paddock,  Plaintiff,  versus  Harold 
D.  Paddock,  Defendant,  the  plaintiff  represented 
by  Edward  V.  Davis,  of  her  counsel  and  the  defend- 
ant represented  by  Bailey  E.  Bell,  of  his  counsel. 
The  following  proceedings  were  had,  to-wit: 

Argument  to  the  Court  was  had  by  Bailey  E.  Bell, 
for  and  in  behalf  of  the  defendant. 

Argument  to  the  Court  was  had  by  Edward  V. 
Davis,  for  and  in  behalf  of  the  plaintiff. 

^  Whereupon  the  Court  having  heard  the  argu- 
ments of  respective  counsel  and  being  fully  and 
duly  advised  in  the  premises,  announced  it  would 
reserve  its  decision  in  this  cause. 

Entered  Journal  June  25,  1954. 
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[Title  of  District  Court  and  Cause.] 

M.  O.  DENYING  MOTION  TO  RE-OPEN  CASE 
AND  TO  SET  ASIDE  ALL  PREVIOUS 
ORDERS  MADE 

Now  at  this  time,  arguments  having  heretofore 
been  had  on  the  25th  day  of  June,  1954  in  cause  No. 
A-8926,  entitled  Florence  Paddock,  plaintiff,  versus 
Harold  D.  Paddock,  defendant. 

Whereupon,  Court  now  denies  motion  to  re-open 
case  and  set  aside  all  previous  orders  made. 

Entered  Journal  July  28,  1954. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OPINION 

John  Edward  J.  Davis,  attorney  for  Plaintiff. 

Bailey  E.  Bell,  attorney  for  Defendant. 

The  plaintiff,  Florence  Paddock  brings  this  ac- 
tion for  divorce  ux)on  the  grounds  of  incompatibility 
and  asks  the  court  to  determine  the  property  rights 
of  the  parties. 

In  answer  thereto,  the  defendant,  Harold  D.  Pad- 
dock, admits  the  allegations  of  the  complaint  in- 
cluding the  incompatibility  of  temperament  but 
denies  the  remainder  of  that  paragraph  and  then 
counterclaimed  himself  for  a  divorce  likewise  al- 
leging incompatibility,  and  in  addition  thereto  he 
alleges  mis-conduct  on  part  of  plaintiff  and  alleges 
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that  he  has  at  all  times  conducted  himself  as   a 
reasonable  person  and  is  without  fault. 

In  reply  to  the  Counterclaim  the  plaintiff  admits 
all  but  the  allegations  of  incompatibility  which  she 
denies  insofar  as  such  allegations  differ  from  the 
allegations  contained  in  her  complaint  and  specific- 
ally denies  the  balance  of  the  paragraph  of  her  mis- 
conduct and  alleges  that  the  trouble  between  the 
parties  arise  from  the  misconduct  of  the  defendant. 
Subsequent  to  the  completion  of  the  trial  in  its 
entirety,  the  defendant  by  and  through  another 
attorney,  filed  a  "Motion  to  Reopen  the  Case  and 
to  Set  Aside  All  Previous  Order  Made,"  for  the 
reason  that  the  defendant  *  *  *"  is  informed  and 
believes  and  is  quite  confident  that  he  can  prove 
by  a  preponderance  of  the  evidence  that  the  plain- 
tiff is  living  in  adultery  with  a  man  in  the  City 
of  Anchorage  *  *  *"  which  motion  was  denied. 

After  opening  statements  had  been  made  and  the 
first  witness  had  nearly  completed  her  testimony 
counsel  for  the  litigants  orally  stipulated  that  the 
defendant  would  not  attempt  to  rebutt  the  incom- 
patibility testimony  given  by  the  plaintiff  and 
further  stipulated  that  the  only  remaning  segment 

(  of  the  action  to  be  considered  by  the  court  was  one 

(  af  property  determination  of  the  parties. 

I  find  that  the  plaintiff  has  sustained  the  burden 

f  of  proof  and  that  she  is  entitled  to  a  divorce  from 

I  the  defendant. 

Both  plaintiff  and  defendant  devoted  their  full 
time  to  the  development  of  the  business  which  they 
now  own  and,  therefore,  since  there  were  no  ex- 
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tenuating  circumstances  i^resented  to  the  court,  I 
find  that  each  party  is  entitled  to  one-half  of  the 
real  and  personal  property  they  acquired  since 
marriage. 

I  find  that  the  defendant  had  an  investment  in 
their  present  business  of  $10,000.00,  prior  to  the 
time  plaintiff  married  the  defendant. 

I  find  that  the  plaintiff  should  have  the  furniture, 
house  and  lot  known  as  Lot  3,  Block  108,  of  the 
original  townsite  of  Anchorage,  Alaska,  wherein 
the  plaintiff  now  resides,  at  226  East  7th,  and  that 
the  value  of  said  house  is  $20,000.00. 

I  find  that  defendant  should  have  the  business, 
building  and  lot  known  as  Paddock  Paint  &  Furni- 
ture Store  situate,  lying  and  being,  on  Lot  2,  and 
the  East  one  foot,  of  Lot  3,  in  Block  39,  of  the 
Original  Anchorage  Townsite,  subject  to  a  one-half 
interest  of  the  plaintiff.  Such  interest  of  the  plain- 
tiff shall  be  determined  by  three  appraisers,  one 
appraiser  to  be  appointed  by  the  plaintiff  and  one 
by  defendant,  and  these  two  in  turn  to  appoint  a 
third  and  the  decision  reached  by  any  two  of  the 
three  appraisers  shall  be  final.  In  arriving  at  the 
respective  interests  of  the  parties  the  appraisi^r 
shall  take  into  consideration  operating  cost,  taxes, 
etc.,  up  to  December  31,  1953.  I  further  find  that 
it  would  be  to  the  best  interest  of  both  plaintiff  and 
defendant  that  the  defendant  purchase  the  i^ain- 
tiff's  interest  in  and  to  said  business  at  the  price 
determined  by  the  appraisers,  aforesaid,  and  that 
one-fifth  of  the  total  i^yrchase  i)rice  to  be  paid  to 
the  plaintiif  within  60  days  after  the  entry  of  this 
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opinion  and  the  balance  in  48  equal  monthly  install- 
ments with  6%  interest  per  annum  on  the  remain- 
ing unpaid  balances. 

The  appraisers  are  hereby  instructed  to  first  de- 
duct from  the  plaintiff's  interest  in  and  to  said 
business  the  sum  of  $30,000.00  which  is  the  amount 
found  to  be  that  interest  the  defendant  had  in  and 
to  said  business  before  he  married  the  plaintiff  and 
the  value  of  Lot  3,  of  Block  108,  of  the  Original 
Townsite  (supra.). 

I  find  that  both  plaintiff  and  defendant  are  en- 
titled to  a  monthly  wage  of  $700.00  each  for  the 
entire  year  1953  and  that  the  plaintiff  and  defend- 
ant shall  be  credited  or  debited  such  sum  in  ac- 
cordance with  their  drawings  for  that  year,  as  the 
books  of  the  company  will  reflect,  but  should  the 
books  reveal  that  one  of  the  parties,  either  through 
money  or  any  other  thing  of  value,  may  have  with- 
drawn or  appropriated  a  sum  in  excess  of  $8,400.00 
for  the  year  1953,  allowed  for  wages  of  the  parties, 
aforesaid,  then  such  excess  shall  be  taken  into  con- 
sideration by  the  appraisers  in  arriving  at  the  value 
of  the  respective  interests  of  the  parties  in  the  Pad- 
dock Paint  &  Furniture  Store  business. 

I  further  find  that  the  plaintiff  and  defendant 
are  each  entitled  to  a  one-half  undivided  interest  in 
and  to  all  of  the  remaining  real  and  personal  prop- 
erty belonging  to  them  as  of  December  31,  1953.  I 
further  find  that  if  either  party  has  appropriated 
or  disposed  of  any  real  or  personal  property  which 
was  acquired  during  coverture,  either  prior  or  sub- 
i|'t  sequent   to   the   filing   of   the   divorce   proceedings 
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(without  accounting  for  the  same  to  the  other 
party),  the  appraisers  are  hereby  instructed  to  take 
such  facts  into  consideration,  when  determining 
the  value  of  the  plaintiff's  and  the  defendant's  in- 
terest, in  and  to  the  business  owned  by  the  parties, 
and  the  appraisers  are  hereby  empowered  to  take 
whatever  steps  may  prove  necessary  to  discover 
said  assets  of  the  parties. 

While  plaintiff  made  application  to  the  court  for 
temporary  support  and  maintenance  and  attorney 
fees,  I  find  from  the  record  that  only  the  restrain- 
ing order  was  signed  and  that  the  cause  went  to 
trial  before  the  support  and  maintenance  and  at- 
torney fees  were  determined  by  the  court. 

I  find  that  the  plaintiff  is  entitled  to  receive  from 
the  defendant  $500.00  per  month,  for  temporary 
support  from  January  1954  until  October  31,  1954, 
and  that  this  sum  should  be  paid  to  plaintiff  forth- 
with. I  further  find  that  the  plaintiff  is  not  entitled 
to  alimony  but  that  she  is  entitled  to  attorney  fees 
in  the  sum  of  $475.00  and  usual  court  costs. 

Findings  of  fact  and  conclusions  of  laws  and  de- 
cree may  be  prepared  in  accordance  with  the  fore- 
going. 

Dated  at  Anchorage,  Alaska,  this  8th  day  of 
October,  1954. 

/s/  J.  L.  McCARREY,  JR. 
District  Judge. 

[Endorsed] :  Filed  Oct.  8,  1954. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 

OF  LAW 

The  above  entitled  cause  came  on  regularly  for 
hearing  at  the  court  room  of  the  above  entitled 
Court  at  Anchorage,  Alaska  on  the  22nd  day  of 
December,  1953,  before  the  Honorable  J.  L.  Mc- 
Carrey,  Jr.,  District  Judge,  sitting  as  a  Court  of 
equity  and  without  the  aid  of  a  jury.  The  plain- 
tiff Florence  Paddock  was  personally  present  in 
Court  together  with  Edward  V.  Davis,  one  of  her 
attorneys.  The  defendant  Harold  D.  Paddock  was 
likewise  personally  present  in  Court  together  with 
Wendell  P.  Kay,  one  of  his  attorneys.  By  stipula- 
tion in  open  Court  it  was  agreed  between  the  par- 
ties that  the  defendant  would  not  contest  the  al- 
legations of  the  plaintiff  as  to  the  incompatibility 
of  the  parties  but  that  evidence  would  be  given  by 
both  parties  concerning  the  property  belonging  to 
the  parties.  Thereupon  evidence  was  introduced  on 
behalf  of  the  plaintiff  concerning  the  cause  for 
divorce  and  evidence  was  introduced  on  behalf  of 
both  parties  concerning  the  property  belonging  to 
the  parties.  Thereafter  the  Court  appointed  a  Mas- 
ter to  determine  the  value  of  the  property  belong- 
ing to  the  parties  and  the  Court  having  heard  the 
evidence  in  this  matter  and  having  considered  the 
report  of  the  Master  appointed  by  the  Court  and 
being  fully  advised  in  the  premises. 

Now  therefore  on  motion  of  Davis,  Renfrew  & 
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Hughes,  attorneys  for  the  plaintiff,  and  the  Court 
having  heretofore  and  on  the  8th  day  of  October, 
1954,  rendered  its  opinion  in  this  matter  now  finds 
the  facts  in  this  matter  to  be  as  follows: 

Findings  of  Fact 

I. 

That  the  plaintiff  is  now  and  for  more  than  two 
years  inmiediately  preceding  the  conmiencement  of 
this  action  has  been  a  bona  fide  resident  and  in- 
habitant of  the  Territory  of  Alaska  and  now  resides 
at  Anchorage  in  the  Territory  of  Alaska. 

II. 

That  plaintiff  and  defendant  intermarried  at 
Wasilla  in  the  Territory  of  Alaska  on  the  14th  day 
of  January,  1938,  and  ever  since  that  date  have 
been  and  now  are  wife  and  husband  respectively. 

III. 

That  no  children  have  been  l)orn  the  issue  of  the 
marriage  of  the  plaintiff  and  defendant  but  that 
the  parties  have  raised  the  daughters  of  the  plain- 
tiff by  a  former  marriage,  namely,  Jacqueljm  Pad- 
dock and  Arlene  Paddock,  now  both  over  the  age  of 
18  years. 

IV. 

That  there  is  an  incompatibility  of  temperament 
existing  between  the  plaintiff  and  defendant  which 
has  existed  for  a  considerable  period  of  time  and 
that  such   incompatibility  has   resulted   in   almost 
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continual  bickering  and  quarreling  between  the 
parties  and  that  it  has  become  impossible  for  such 
parties  to  continue  their  marital  relationship  and 
that  as  a  result  thereof  the  plaintiff  and  defendant 
separated  during  the  month  of  October,  1952,  and 
have  not  since  lived  or  cohabited  together  as  wife 
and  husband.  That  such  incompatibility  is  such  as 
to  make  it  impossible  for  the  parties  to  live  to- 
gether amicably  as  wife  and  husband  and  that  there 
is  no  reasonable  possibility  of  any  reconciliation  be- 
tween the  parties  and  that  under  the  circumstances 
there  is  no  reason  for  attempting  to  continue  the 
marital  relationship  between  the  parties. 

V. 

That  prior  to  the  marriage  of  the  parties,  the 
defendant  Harold  D.  Paddock  was  operating  a  cer- 
tain business  and  had  an  investment  at  that  time 
in  such  business  in  the  amount  of  $10,000.00. 

VI. 

That  since  the  marriage  of  the  parties  the  parties 

have  both  used  their  best  efforts  in  operating  and 

furthering  the  interests  of  the  business  known  as 

Paddock's  Paint  Store  operated  by  the  defendant 

prior  to  the  marriage  of  the  parties  and  that  such 

parties  later  opened  a  business  known  as  Paddock's 

Furniture  and  Paint  Store  and  that  both  of  such 

I  parties  worked  in  that  business  until  the  month  of 

.  April,  1953,  at  which  time  the  incompatibility  of 

I  the  parties  was  such  that  they  could  not  both  work 

1  in  connection  with  the  business  and  at  that  time  the 
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plaintiff,  at  the  request  of  the  defendant,  left  such 
business. 

VII. 
That  since  their  marriage  plaintiff  and  defendant 
have  acquired  certain  real  and  personal  property 
as  follows: 

1.  Lot  2  and  the  East  one  foot  of  Lot  3  in  Block 
39  of  the  Original  Townsite  of  Anchorage,  Alaska, 
together  with  a  building  thereon  in  which  is  con- 
ducted the  business  known  as  Paddock's  Paint  and 
Furniture  Store. 

2.  The  East  25  feet  of  Lot  9  of  Block  29  of  the 
Original  Townsite  of  the  City  of  Anchorage,  Alaska, 
together  with  the  buildings  located  thereon. 

3.  The  West  half  of  Lot  10  of  Block  29  of  the 
Original  Townsite  of  the  City  of  Anchorage,  Alaska, 
together  with  part  of  a  building  thereon. 

4.  Lot  No.  3  of  Block  No.  108  of  the  Original 
To\Misite  of  Anchorage,  Alaska,  being  the  family 
residence  together  with  the  furniture  and  fixtures 
therein  contained  and  thereunto  appertaining. 

5.  A  house  and  lot  located  at  234  East  7th  Ave- 
nue, adjacent  to  the  family  home  of  the  parties, 
being  purchased  under  contract. 

6.  A  certain  small  tract  located  at  Anchor  River, 
Alaska. 

7.  Certain  real  estate  located  in  Mountain  View, 
Alaska. 

8.  The  business  known  as  Paddock's  Paint  and 
Furniture  Store  at  Anchorage,  Alaska,  including 
the  merchandise  inventory  thereof  and  including 
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certain    property    being    purchased    in    Spenard, 
Alaska,  through  the  business. 

VIII. 

That  in  determining  the  value  of  the  business 
known  as  Paddock's  Paint  and  Furniture  Store  and 
the  building  in  which  such  business  is  conducted, 
each  of  the  parties  should  appoint  one  appraiser 
and  those  two  appraisers  to  appoint  a  third  ap- 
praiser and  the  decision  of  such  appraisers  when 
arrived  at  should  be  final  as  to  the  value  of  such 
business  and  property.  In  arriving  at  the  value  of 
the  business  and  the  business  building  above  men- 
tioned  the   appraisers   should   deduct   the   sum   of 
$30,000.00  from  such  value  representing  the  value 
of  the  family  home  and  the  furnishings  therein  to 
be  awarded  to  the  plaintiff  as  hereinafter  set  forth 
in  the  amount  of  $20,000.00  plus  the  sum  of  $10,- 
000.00  being  the  value  of  the  interest  of  the  defend- 
ant Harold  D.  Paddock  in  the  business  at  the  time 
of  the  marriage  of  the  parties.  Upon  such  deduction 
I  being  made  the  remaining  value   of  the  business 
'  known  as  Paddock's  Paint  and  Furniture  Store  and 
:  the  building  in  which  such  business  is  conducted 
•should  belong  equally  to  the  plaintiff  and  to  the  de- 
Ifendant  but  the  defendant  should  purchase  the  in- 
I'terest  of  the  plaintiff  therein  at  the  value  set  as 
being  the  value  of  the  plaintiff  therein. 

Conclusions  of  Law 

From  the  foregoing,  its  findings  of  fact,  the  Court 
concludes  the  law  in  this  matter  to  be  as  follows : 
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I. 

Plaintiff  in  this  action,  Florence  Paddock,  is  en- 
titled to  a  decree  of  this  Court  dissolving  absolutely 
the  bonds  of  matrimony  heretofore  and  now  existmg 
between  plaintiff  and  defendant. 

II. 

Plaintiff  is  entitled  to  receive  the  family  home, 
together  with  the  furniture  and  fixtures  therein  con- 
tained and  thereunto  appertaining  at  and  for  a  price 
of  $20,000.00  to  be  deducted  from  the  value  of  the 
business  known  as  Paddock's  Paint  and  Furniture 
Store  and  the  building  in  which  such  business  is 
conducted. 

III. 

Defendant  is  entitled  to  a  credit  of  $10,000.00  on 
account  of  moneys  he  had  invested  in  the  business 
known  as  Paddock's  Paint  Store  prior  to  the  mar- 
riage of  the  parties  and  such  $10,000.00  shall  be 
taken  into  consideraton  prior  to  the  division  of  the 
value  of  such  business  and  the  building  in  which  the 
business  is  conducted  as  hereinafter  more  fully  set 
forth. 

IV. 

The  business  known  as  Paddock's  Paint  and 
Furniture  Store,  together  with  the  building  in  which 
such  business  is  operated  known  as  Lot  2  and  the 
East  one  foot  of  Lot  3  in  Block  39  of  the  Original 
Townsite  of  Anchorage,  Alaska,  shall  be  appraised  i 
by  three  appraisers  one  of  whom  is  to  be  appointed 
by  the  plaintiff,  one  by  the  defendant  and  the  third 
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jointly  by  such  two  appraisers.  Decision  of  such  ap- 
praisers as  to  the  value  of  such  property  is  to  be 
final.  In  arriving  at  the  interests  of  the  respective 
parties  in  such  business  and  property  the  appraisers 
are  to  take  into  consideration  operating  costs,  taxes 
and  all  other  costs  to  and  including  December  31, 
1953.  In  arriving  at  such  values  the  appraisers  like- 
wise are  to  figure  that  each  of  the  parties,  the  plain- 
tiff and  the  defendant,  are  entitled  to  a  monthly 
wage  of  $700.00  for  the  entire  year  of  1953  and  such 
parties  are  to  be  debited  or  credited  as  the  case  may 
be  depending  on  whether  such  parties  have  or  have 
not  drawn  an  aggregate  of  $8400.00  each  for  that 
year  as  wages.  After  determining  the  various  inter- 
ests of  the  parties  as  herein  set  forth  then  the  de- 
fendant is  to  pay  to  the  plaintiff  the  value  of  her  in- 
terest in  and  to  such  business  property  and  one- 
fifth  of  the  purchase  price  thereof  is  to  be  paid  to 
the  plaintiff  on  or  before  December  8,  1954  with  the 
balance  to  be  paid  on  a  contract  of  sale  basis  in  48 
equal  monthly  installments  with  interest  to  be  paid 
by  the  defendant  to  the  plaintiff  on  the  actual  un- 
paid balance  due  from  time  to  time  at  the  rate  of 
6%  per  annmn  from  the  8th  day  of  December,  1954 
imtil  paid.  If  any  property  belonging  to  the  parties 
has  been  disposed  of  by  either  of  the  parties  since 
the  1st  day  of  January,  1954  such  property  and  the 
value  thereof  is  to  be  considered  by  the  appraisers 
in  determining  the  interests  of  the  respective  parties 
in  and  to  the  property  and  business  known  as  Pad- 
dock's Paint  and  Furniture  Store  and  the  building 
in  which  such  business  is  conducted. 
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Y. 

Plaintiff  and  defendant  are  each  entitled  to  an 
undivided  one-half  interest  in  and  to  all  of  the  re- 
maining real  and  personal  property  belonging  to  the 
parties  except  as  to  the  property  hereinabove  de- 
scribed. Such  parties,  if  able  to  agree  may  divide 
the  respective  properties  between  themselves  in 
order  to  arrive  at  a  fair  division  of  such  property. 
If  the  parties  are  unable  to  agree  upon  such  fair 
division  then  the  Court  will  order  a  division  of  the 
property  or  a  sale  of  the  property  and  a  division 
of  the  proceeds  as  may  seem  most  desirable  for  the 
interests  of  both  parties. 

VI. 

Defendant  Harold  D.  Paddock  is  hereby  ordered 
to  pay  forthwith  to  the  plaintiff  support  money  in 
the  sum  of  $500.00  per  month  from  January  1, 
1954  to  and  including  October  31,  1954. 

VII. 

Plaintiff  is  not  entitled  to  any  alimony  in  this 
matter. 

VIII. 

Plaintiff  is  entitled  to  her  costs  and  disburse- 
ments in  this  action  to  be  paid  by  the  defendant  and 
such  costs  and  disbursements  shall  include  the  sum 
of  $475.00  toward  plaintiff's  attorney's  fee. 

Let  Judgment  and  Decree  be  entered  accordingly. 
Done  in  Open  Court  at  Anchorage,  Third  Judicial 
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Division,  Territory  of  Alaska,  this  22nd  day  of  De- 
cember, 1954. 

/s/  J.  L.  McCARREY,  JR., 
District  Judge 

We  object  to  these  findings. 

/s/  BAILEY  E.  BELL, 

Attorney  for  Defendant 

Acknowledgment  of  Service  attached. 
[Endorsed] :    Filed  December  22,  1954. 


In  the  District  Court  for  the  District  of  Alaska, 
Third  Division 

No.  A-8926 
FLORENCE  PADDOCK,  Plaintiff, 

vs. 
HAROLD  D.  PADDOCK,  Defendant. 

DECREE 

The  above  entitled  cause  came  on  regularly  for 
!l  hearing  at  the  court  room  of  the  above  entitled 
'  Court  at  Anchorage,  Alaska  on  the  22nd  day  of 
.  December,  1953,  before  the  Honorable  J.  L.  Mc- 
(  Carrey,  Jr.,  District  Judge,  sitting  as  a  Court  of 
(  equity  and  without  the  aid  of  a  jury.  The  plaintiff 
J  Florence  Paddock  was  personally  present  in  Court 
together  with  Edward  V.  Davis,  one  of  her  attor- 
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neys.  The  defendant  Harold  D.  Paddock  was  like- 
wise personally  present  in  Court  together  with 
Wendell  P.  Kay,  one  of  his  attorneys.  By  stipula- 
tion in  open  Court  it  was  agreed  between  the  parties 
that  the  defendant  would  not  contest  the  allegations 
of  the  plaintiff  as  to  the  incompatibility  of  the 
parties  but  that  evidence  would  be  given  by  both 
parties  concerning  the  property  belonging  to  the 
parties.  Thereupon  evidence  was  introduced  on  be- 
half of  the  plaintiff  concerning  the  cause  for  divorce 
and  evidence  was  introduced  on  behalf  of  both 
parties  concerning  the  property  belonging  to  the 
parties.  Thereafter  the  Court  appointed  a  Master 
to  determine  the  value  of  the  property  belonging  to 
the  parties  and  the  Court  having  heard  the  evidence 
in  this  matter  and  having  considered  the  report  of 
the  Master  appointed  by  the  Court  and  being  fully 
advised  in  the  premises, 

Now,  Therefore,  on  motion  of  Da^ds,  Renfrew  & 
Hughes,  attorneys  for  the  plaintiffs,  and  the  Court 
having  heretofore  rendered  its  Findings  of  Fact 
and  Conclusions  of  Law  in  the  matter,  and  iDeing 
fully  advised  in  the  premises,  it  is  hereby  ordered, 
adjudged  and  decreed  as  follows: 

1.  The  bonds  of  matrimony  heretofore  and  now 
existing  between  the  plaintiff  and  defendant  in  this 
matter  are  herewith  dissolved  and  made  of  no 
further  effect. 

2.  The  defendant  forthwith  shall  pay  to  the 
plaintiff  support  money  for  that  portion  of  the  year 
1954  ending  on  the  31st  day  of  October,  1954,  at  the 
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rate  of  $500.00  per  month,  amounting  to  the  sum  of 
$5,000.00,  together  with  plaintiff's  costs  and  dis- 
bursements in  this  action  incurred,  inckiding  the 
sum  of  $475.00  towards  plaintiff's  attorney's  fees. 

3.    As  set  forth  in  the  Findings  of  Fact  and  Con- 
clusions of  Law  the  Court  in  this  matter,  plaintiff 
is  to  select  one  appraiser,  defendant  is  to  select  one 
appraiser,  and  each  of  such  appraiser  is  to  select  a 
third  appraiser  to  determine  the  value  of  the  busi- 
ness known  as  the  Paddock's  Paint  and  Furniture 
Store,  including  the  value  of  the  building  which 
such  business  heretofore  has  been  and  is  now  being 
conducted.  Upon  determination  of  such  value  by  the 
appraisers,  a  credit  is  to  be  allowed  to  the  defendant 
in  the  amount  of  $30,000.00  of  such  value,  repre- 
sented by  the  value  of  the  family  home  and  the 
furnishings  therein  contained  which  are  herein  de- 
creed to  the  plaintiff,  and  representing  the  smn  of 
:  $10,000.00  invested  by  the  defendant  in  the  business 
known  as  Paddock's  Paint  Store  prior  to  the  mar- 
riage of  the  parties.  Upon  determining  such  value 
;  and  applying  the  credit  given  as  herein  set  forth, 
1  the  resulting  value  of  the  business  and  the  building 
c  and  property  in  which  such  business  is  being  con- 
(  ducted  is  to  be  divided  equally  between  the  parties, 
^  subject  to  adjustments  according  to  the  drawings 
j(  of  the  parties  in  the  year  1953.  In  determining  the 
[1  adjustment,  each  of  the  parties  shall  be  entitled  to 
the  sum  of  $8,400.00  as  salaries  for  the  year  1953 
and  the  drawings  of  the  parties  are  to  be  considered 
[las  being  any  drawing  in  excess  of  such  smn  of 
$8,400.00  for  that  year.   Upon   such   computation. 
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credit  shall  be  given  or  deductions  made  as  against 
the  respective  parties  depending  on  the  drawings 
made  by  the  respective  parties  during  the  year  1953. 
Upon  such  computation  it  shall  be  determined  as  to 
the  interest  of  the  plaintiff  in  such  business  and  the 
business  property  known  as  Lot  2  and  the  East  one 
foot  of  Lot  3  in  Block  39  of  the  Original  Townsite 
of  Anchorage,  Alaska.  Defendant  is  to  purchase  the 
interest  of  the  plaintiff  in  and  to  such  business  and 
such  property  according  to  the  computations  and 
adjustments  herein  mentioned.  The  defendant  forth- 
mth  shall  pay  to  the  plaintiff  one-fifth  of  the  price 
so  determined  as  being  the  value  of  the  plaintiff's 
interest  in  such  business  and  property,  and  the  bal- 
ance of  such  sum  is  to  be  paid  by  the  defendant  to 
the  plaintiff  in  forty-eight  equal  monthly  install- 
ments commencing  on  the  8th  day  of  January,  1955 
and  continuing  monthly  thereafter  until  such  in- 
terest shall  have  been  fully  paid.  The  defendant  is 
to  pay  to  the  plaintiff  interest  on  the  actual  unpaid 
balance  owing  by  the  defendant  to  the  plaintiff  from 
time  to  time  at  the  rate  of  6%  per  annum,  figured 
from  the  8th  day  of  December  of  1954.  The  parties 
in  order  to  carry  out  this  provision  of  the  settlement 
between  the  parties  are  to  execute  a  contract  of 
sale  of  the  business  known  as  Paddock's  Paint  and 
Furniture  Store  and  of  the  real  property  above  de- 
scribed, and  the  plaintiff  shall  execute  and  place 
in  escrow  a  good  and  sufficient  deed  transferring 
to  the  defendant  all  of  her  right,  title  and  interest 
in  and  to  such  business  and  property,  with  instruc- 
tions to  the  escrow  holder  to  deliver  such  deed,  bill 
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of  sale  and  other  documents  as  may  be  required  to 
the  defendant  upon  full  payment  having  been  made 
by  the  defendant  for  such  property. 

4.  Except  as  to  the  business  and  the  property 
hereinabove  described  and  except  as  to  the  family 
home  which  is  given  to  the  x)laintiff  at  the  price 
of  $20,000.00  as  above  mentioned,  all  of  the  other 
property,  both  real  and  personal,  belonging  to  the 
parties  is  to  be  divided  equally  between  the  parties. 
If  the  parties  are  unable  to  agree  upon  an  equitable 
division  of  such  property,  the  Court  upon  applica- 
tion of  either  party  will  enter  a  further  decree 
dividing  such  property  between  the  parties. 

5.  The  Plaintiff  shall  be  entitled  to  receive  the 
family  home  of  the  parties  and  described  as  Lot  3 

'  of  Block  108  of  the  Original  To^vnsite  of  Anchor- 
;  age,  Alaska,  together  with  the  furniture,  fixtures, 
<  equipment  and  supplies  therein  contained  and  there- 
1  unto  appertaining  as  her  own  sole  and  separate 
!  property  and  free  and  clear  of  any  claim  of  the 
defendant  therein  or  thereto.  Defendant  is  hereby 
ordered  to  execute  a  good  and  sufficient  deed  con- 
ivveying  all  of  his  right,  title  and  interest  in  and  to 
-  such  property  to  the  plaintiff  and  is  ordered  forth- 
^  with  to  deliver  such  deed  to  the  plaintiff. 

6.  Each  of  the  parties  to  this  action  is  hereby 
'Ordered  to  execute  such  deeds,  bills  of  sale  and 
J  other  documents  as  may  be  necessary  or  desirable  to 
'  carry  out  the  provisions  of  this  decree. 

Done  in  open  Court  at  Anchorage,  Third  Judicial 


It 
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Division,  Territory  of  Alaska,  this  22nd  day  of  De- 
cember, 1954. 

/s/  J.  L.  McCARREY,  JR., 
District  Judge 

But  object  to  any  Decree  at  this  time. 

/V  BAILEY  E.  BELL, 

Attorney  for  Defendant 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed   and   Entered    December   22, 
1954. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

Comes  now  the  above  named  Defendant,  and 
moves  this  Honorable  Court  to  grant  a  new  trial 
in  the  above  entitled  equity  action,  and  for  grounds 
of  said  motion  states : 

I. 

The  opinion  of  the  Court,  the  Findings  of  Fact 
and  Conclusions  of  Law,  and  the  Decree  were  signed 
prior  to  the  Defendant  having  rested  his  case,  all 
as  called  to  the  Court's  attention  in  the  motion  to 
re-open  the  case  and  to  set  aside  all  previous  orders 
made,  which  was  filed  in  January  of  1954. 

IL 

To  set  aside  all  opinions,  Findings  of  Fact  and 
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Conclusions  of  Law  and  Decree,  for  the  reason  that 
the  same  are  inequitable  and  unjust,  unreasonable 
and  oppressive  as  against  the  Defendant,  Harold 
D.  Paddock;  as  the  said  opinions.  Findings  of  Fact 
and  Conclusions  of  Law  and  Decree  are  based  upon 
a  theory  of  partnership  in  the  business  known  as 
Paddock's  Paint  and  Furniture  Store,  when  in 
truth  and  in  fact,  there  was  no  partnership;  that 
the  property  belonged  to  the  said  Harold  D.  Pad- 
dock before  he  married  the  Plaintiff  and  continued 
to  belong  to  him  at  all  times,  and  that  the  oral  find- 
ing of  the  Court  that  there  was  a  partnership  be- 
tween the  parties  is  supported  by  no  evidence;  is 
against  the  clear  weight  of  the  evidence,  and  is 
against  the  law  of  the  Territory  of  Alaska. 

III. 

That  the  first  memorandum  of  opinion,  filed  on 
October  8,  1954,  is  contrary  to  the  Findings  of  Fact 
and  Conclusions  of  Law  and  therefore  must  have 
been  signed  and  filed  by  inadvertance  and  mistake. 
The  part  of  the  opinion  on  page  two  wherein  the 
Court  found  that  both  Plaintiff  and  Defendant  de- 
voted their  full  time  in  the  development  of  the  busi- 
ness is  not  substantiated  by  any  evidence,  is  con- 
trary to  the  great  weight  of  the  evidence,  and  the 
further  finding  that  each  party  is  entitled  to  one- 
half  of  the  real  and  personal  property  they  acquired 
since  marriage  is  contrary  to  law,  contrary  to  the 
evidence,  and  contrary  to  the  great  weight  of  the 
evidence.  The  next  paragraph,  in  which  the  Court 
makes  this  statement:  "I  find  that  the  Defendant 
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had  an  investment  in  the  business  of  $10,000.00 
prior  to  the  time  Plaintiff  married  the  Defendant", 
when  the  undisputed  evidence  showing  a  greater 
amoimt  that  $10,000.00  was  established,  is  in  error. 
This  finding  should  have  been  to  the  effect  that  the 
Defendant  owned  Lot  2  and  the  East  one  foot  of 
Lot  3  in  Block  39  of  the  Original  Townsite  of  An- 
chorage, Alaska,  and  also  owned  the  property  across 
the  street  therefrom  kno^vn  as  the  Sunshine  Mar- 
ket, prior  to  his  marriage  to  the  Plaintiff,  and  those 
properties  should  have  been  given  to  the  Defendant 
free  and  clear  of  any  claim  of  the  Plaintiff.  The 
Court,  by  its  opinion  filed  on  October  8,  1951, 
further  made  a  finding  giving  the  Plaintiff  $700.00 
monthly  salary  for  the  entire  year  of  1953,  when  the 
evidence  shows  she  did  not  work  in  the  business 
during  that  period  of  time. 

IV. 

By  said  opinion,  the  Court  ordered  three  ap- 
praisers to  be  chosen,  one  to  be  appointed  hy  the 
Plaintiff,  one  by  the  Defendant,  and  the  two  in  turn 
to  appoint  a  third,  and  the  decision  reached  by  any 
two  of  the  three  appraisers  would  be  final,  and  made 
certain  requirements  in  said  findinc:  in  the  balance 
of  said  Paragraph  which  had  not  been  met  at  the 
time  of  the  signing  of  the  purpoited  Findiuas  of 
Fact  and  Conclusions  of  Law  and  Decree,  which 
docmnents  were  signed  over  the  objections  of  the 
Defendant.  The  Court  erred  in  making  the  last 
finding,  which  reads  as  follows:  "I  find  that  tl:o 
Plaintiff  is  entitled  to  receive  from  the  Defendant 
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$500.00  per  month  for  temporary  support  from 
Jamiary  1954  until  October  31,  1954",  this  being 
inequitable  and  unfair  due  to  the  other  findings  in 
the  opinion. 

V. 
That  the  fifth  paragraph  of  the  Findings  of  Fact 
is  contrary  to  the  law  and  contrary  to  the  facts; 
that  all  evidence  showed  that  the  Defendant,  Harold 
D.  Paddock,  owned  certain  property  prior  to  the 
marriage  which  far  exceeds  the  amount  found  as  to 
the  investment  of  the  said  Harold  D.  Paddock.  In 
paragraph  VI  should  be  set  aside  for  the  reason  it 
is  contrary  to  the  evidence,  that  there  was  no  sub- 
stantial evidence  at  all  that  the  Plaintiff  worked  in 
the  business  until  the  month  of  April,  1953;  that 
paragraph  VII  should  be  deleted  and  stricken  from 
the  Findings  of  Fact  for  the  reason  that  there  is 
no  evidence  anywhere  that  the  Plaintiif  had  any- 
thing to  do  with  acquiring  the  real  estate  set  forth 
in  this  finding,  save  and  except  the  house  and  lot 
located  at  234  East  Seventh  Avenue,  adjacent  to  the 
family  home  of  the  parties ;  that  the  evidence  shows 
that  all  and  the  rest  of  said  x^roperty  was  acquired 
without  any  effort  on  the  part  of  the  Plaintiff.  That 
I  the  Conclusion  of  Law  number  III  is  erroneous  and 
(  does  not  follow  the  evidence  in  the  case  and  should 
1  be  a  finding  of  certain  property  owned  by  the  De- 
f  fendant  prior  to  his  marriage  to  the  Plaintiff,  and 
should  find  a  greater  amount  than  $10,000.00  as  the 
value  of  his  investment  in  the  business  known  as 
Paddock's  Paint  and  Furniture  Store  prior  to  the 
marriage  of  the  parties.  That  the  portion  of  Con- 
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elusion  of  Law  number  IV  granting  the  Plaintiff 
$700.00  per  month  wages  for  the  entire  year  of 
1953  is  completely  against  the  evidence  in  the  case 
showing  that  she  had  nothing  whatsoever  to  do  with 
the  business  and  paid  no  attention  to  and  spent  no 
time  in  helping  therein  after  the  1st  of  April,  1953. 

VI. 

Paragraph  V  of  the  Conclusions  of  Law  should 
be  set  aside,  vacated  and  deleted  from  the  Conclu- 
sions of  Law  for  the  reason  that  it  is  contrary  to 
the  laws  of  the  Territory  of  Alaska,  and  contrary  to 
all  of  the  evidence  in  this  case.  That  Paragraph  VI 
of  the  Conclusions  of  Law  should  be  deleted  for  the 
reason  there  is  no  law  justifying  or  facts  justifying 
the  order  made  therein,  that  is,  the  Defendant  pay 
to  the  Plaintiff  $500.00  per  month,  commencing 
January  1,  1954,  and  including  October  31,  1954,  in 
view  of  the  Decree  rendered  herein.  To  delete  and 
set  aside  from  the  Decree  signed  herein  on  the  22nd 
day  of  December,  1954,  the  following:  Paragraph 
II  thereof  in  its  entirety,  save  and  except  the  attor- 
ney's fees  of  $475.00  for  the  Plaintiff's  attorneys, 
and  upon  the  deletion  of  the  remainder  of  Para- 
graph II  the  Defendant  tenders  $475.00  to  the 
Plaintiff's  attorneys.  That  Paragraph  III  of  the 
Decree  be  deleted,  as  it  is  not  supported  by  the  evi- 
dence, is  contrary  to  the  evidence,  and  is  contrar}" 
to  law  and  should  be  reduced  to  a  reasonable  and 
equitable  requirement  if  permitted  to  stand  at  all. 

Wherefore,  the  Defendant  moves  this  Honorable 
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Court  to  correct  the  opinion,  the  Findings  of  Fact 
and  Conclusions  of  Law,  and  the  Decree,  and  also 
to  grant  a  new  trial  so  that  the  Defendant  may  be 
permitted  to  'finish  the  trial  of  his  case  and  to  pro- 
duce the  necessary  evidence  to  bring  the  true  facts 
before  the  CoTirt,  and  for  such  other  and  further 
relief  as  the  Court  deems  just  and  equitable  in  the 
premises,  and  for  general  relief. 

BELL  &  SANDERS, 
/s/  By   BAILEY  E.  BELL, 

Attorney  for  Defendant 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed  January  3,  1955. 


[Title  of  District  Court  and  Cause.] 

Paddocks  Paint  and  Furniture  Store 
Anchorage,  Alaska 

BALANCE  SHEET 
December  31,  1953 

[Jones  &  Anderson  Letterhead] 

February  14,  1955 

I  The  Honorable  Judge  for  the  District  Court 
^  Third  Division,  Territory  of  Alaska 
I  Anchorage,  Alaska 

^Sir: 

In  accordance  with  your  instructions  and  the  find- 
ings as  set  out  in  the  Decree  under  date  of  Decem- 
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ber  22,  1954  in  the  matter  of  Florence  Paddock, 
Plaintiff,  vs.  Harold  Paddock,  Defendant,  the  un- 
dersigned, together  with  Mr.  William  Odom,  Public 
Accountant  of  Anchorage,  Alaska,  and  Mr.  William 
Renfro  of  the  First  National  Bank  of  Anchorage, 
Alaska,  have  appraised  that  business  known  as 
Paddocks  Paint  and  Furniture  Store,  Anchorage, 
Alaska,  and  present  herewith  as  Exhibit  "A"  a 
Balance  Sheet  as  of  December  31,  1953  on  Appraisal 
Basis  showing  the  net  interest  of  each  party  to  be 
as  follows: 

Harold  Paddock    $67,069.74 

Florence  Paddock   22,194.95 

A  total  net  worth  of $89,264.69 

In  arriving  at  this  total  net  worth,  certain  factors 
w^ere  of  necessity  assumed.  First,  audit  procedures 
usually  followed  were  not  feasible  due  to  the  pass- 
age of  time.  For  example,  it  was  not  possible  to  de- 
termine the  amoimt  of  Cash  on  Hand  except  by  in- 
spection of  Bank  statements  and  by  verifying  that 
sales  for  the  last  few  days  of  1953  were  treated  as 
deposits  in  transit  at  December  31,  1953. 

Accounts  Receivable,  $17,909.09,  represents  Ac- 
counts Receivable  as  'good  and  collectible'.  In  other 
words,  possible  bad  accounts  had  already  been  de- 
ducted from  the  receivables  as  shown  at  December 
31,  1953.  There  is  nothing  available  to  us  to  indicate 
which  of  the  accounts  treated  as  'bad',  later  were 
collected. 

The  inventory  of  merchandise  is  the  figure  used 
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in  filing  joint  income  tax  returns  and  therefore  may 
be  assumed  to  represent  mutual  agreement  by  the 
parties. 

The  item  "Income  Tax  Refund  Receivable",  $2,- 
022.04,  was  received  subsequent  to  December  31, 
1953  for  the  year  1953  and  accordingly  must  be  as- 
sumed to  have  been  a  receivable  at  that  date. 

The  Fixed  Assets  of  Furniture,  Fixtures,  Trucks, 
and  Equipment  represent  values  mutually  agreed 
upon  by  the  undersigned  and  Mr.  Odom.  We  were, 
however,  unable  to  mutually  agree  upon  the  value 
of  the  Real  Estate  described  and  accordingly  called 
in  Mr.  Renfro  and  a  fair  value  of  $55,000.00  was  ac- 
cepted by  all  concerned. 

Other  Assets  and  Prepaid  Expenses  are  as  re- 
flected in  the  books  of  the  business  and  again  were 
not  subject  to  verification  due  to  the  passage  of  time. 

The  Current  Liabilities  are  as  reflected  by  the 
books  of  the  company.  The  only  item  which  could 
be  verified  was  "Notes  Payable",  $27,000.00. 

The  Capital  Accounts  as  shown  reflects  the  dis- 
tribution of  the  worth  of  the  business  in  accordance 
with  your  instructions,  giving  credit  to  Mr.  Pad- 
dock of  $30,000.00  for  an  original  $10,000.00  in- 
vestment prior  to  marriage,  and  for  $20,000.00  to 
offset  the  withdrawal  by  Mrs.  Paddock  of  the 
family  home. 

t  The  item  of  $30,000.00  to  Mr.  Paddock  resulted 

in  considerable  discussion  between  Mr.  Odom  and 

I  the  undersigned  due  to  the  instructions  of  the  Court 

I  that  "the  appraisers  are  hereby  instructed  to  first 

deduct  from  Plaintiffs  interest  in  and  to  said  busi- 


44  Harold  D.  Paddock  vs. 


*  *  *?> 


ness,  the  suni  of  $30,000.00  which  is  found 

That  instruction  was  interpreted  by  Mr.  Odom  to 
mean  that  after  Mrs.  Paddock's  interest  had  been 
determined,  an  additional  $30,000.00  would  be  de- 
ducted from  that  interest  and  credited  to  Mr.  Pad- 
dock. 

As  opposed  to  that  Interpretation,  the  under- 
signed quotes  item  3  of  the  Decree,  "upon  deter- 
mination of  such  value  by  the  appraisers,  a  credit 
is  to  be  allowed  to  the  defendant  in  the  amount  of 
$30,000.00  of  such  value,  represented  by  the  value 
of  the  family  home  *  *  *^  and  representing  the  sum 
of  $10,000.00  invested  by  the  defendant  *  *  *  prior 
to  marriage". 

The  imdersigned  interprets  the  Decree  to  mean 
that  $30,000.00  of  the  value  of  the  business  is  to 
be  credited  to  Mr.  Paddock  and  not  $30,000.00  of 
Mrs.  Paddock's  interest  in  the  business.  In  support 
of  that  contention,  we  submit  that  the  value  of  a  busi- 
ness as  defined  by  accomiting  is  "the  Assets  minus 
the  Liabilities",  in  this  case  Assets  $137,156.24 
minus  the  Liabilities"  of  $47,891.55  or  $89,264.69.  J 
By  the  Decree,  the  value  is  to  be  split  by  "first 
crediting  Mr.  Paddock  with  $30,000.00,  crediting 
each  party  with  $8,400.00  as  salary  and  charging 
each  party  with  their  respective  drawings:  upon 
determining  such  value — the  resulting  value  is  to  be 
divided  equally".  The  results  of  this  interpretation 
are  as  shown  on  the  attached  Exhibit  "A". 

No  vahie  has  been  placed  upon  the  business  fori 
"Goodwill  or  Enterprise  Valuation"  as  it  appears] 
from  the  income  tax  returns  that  the  net  earnings 


'rt^ 


Florence  Paddock  45 

of  the  company  do  not  warrant  such  a  vahiation. 
Further,  no  value  has  been  placed  on  other  prop- 
erties owned  by  the  parties.  Such  properties  include 
that  location  known  as  the  "Sunshine  Market" 
property  and  the  "Spenard  Warehouse".  No  valua- 
tion has  been  placed  thereon  as  item  4  of  the  Decree 
sets  out  the  procedure  for  establishing  those  values. 

It  is  the  opinion  of  the  undersigned,  subject  to 
the  above  comments,  that  Exhibit  "A"  attached 
fairly  presents  the  interest  of  the  parties  in  accord- 
ance with  the  Decree  and  the  instructions  of  the 
Court. 

In  the  absence  of  specific  instructions,  this  report 
is  being  delivered  one  copy  to  the  Attorney  for  the 
Defendant,  Mr.  Bailey  Bell;  one  copy  to  the  At- 
torney for  the  Plaintiff,  Mr.  E.  V.  Davis;  and  one 
copy  to  the  Court. 

Respectfully  submitted, 

JONES  &  ANDERSON, 

/V  GEORGE  R.  JONES 

EXHIBIT  "A" 

PADDOCKS  PAINT  AND  FURxNITURE  STORE 

Anchorage,   Alaska 

BALANCE  SHEET  AS  OF  DECEMBER  31,  1953 
ON  APPRAISAL  BASIS 

ASSETS 

Current  Assets: 

Cash  on  Hand  and  in  Banks $  5,140.04 

•     Accounts   Receivable   17,909.09 

Inventory,  Merchandise  48,625.13 

Income   Tax   Refund   Receivable 2,022.04 

Total  Current  Assets $  73,696.30 
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Fixed  Assets:  (As  Appraised) 

Furniture,  Fixtures,  Trucks,  Equipment   $     6,737.48 
Real  Estate,  Lot  2  and  E.  1  Ft.  Lot  3, 

Bl.  39,  and  Buildings  55,000.00 


Total  Fixed  Assets  61,737.48 

Other  Assets  and  Prepaid  Expenses: 

Prepaid   Deposits  $        110.00 

Prepaid  and  Unexpired  Insurance 1,612.46 


Total  Other  Assets  and  Prepaid  Expenses  1,722.46 

Total  Assets  $137,156.24 

LIABILITIES 
Current  Liabilities: 

Accounts   Payable    S  14,437.14 

Payroll  and  Withholding  Taxes 1,349.15 

Accrued   Expenses  5,105.26 

Notes   Payable   27,000.00 


Total  Current  Liabilities  S  47,891.55 

Harold       Florence 
Capital:  Paddock       Paddock  Total 


Charges  against  Capital: 

Drawing  Account    S  1,645.47  $16,520.27  $  18,165.74 


Credits  to  Capital: 

For  House  $30,000.00  $  30,000.00 

Salary  8,400.00  S  8,400.00       16,800.00 

One  half  of  remain- 
ing Capital  30,315.21     30,315.22       60,630.43 


Total  Credits  $68,715.21  $38,715.22  $107,430.43 


Balance  $67,069.74  $22,194.95  89,264.69 


Total    Liabilities   and   Capital $137,156.24 

[Endorsed] :    Filed  February  18,  1955. 
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[Title  of  District  Court  and  Cause.] 

REPORT  TO  COURT  OF  AUDIT 

To:  The  Honorable  J.  L.  McCarrey,  Jr.,  District 
Judge,  Third  Judicial  Division,  Territory  of 
Alaska : 

In  compliance  with  your  instructions  and  the 
typewritten  Opinion  and  the  Findings  of  Fact  and 
Conclusions  of  Law  in  the  matter  of  Florence  Pad- 
dock, Plaintiff,  vs.  Harold  D.  Paddock,  Defendant, 
the  undersigned,  together  with  George  R.  Jones,  en- 
deavored to  carry  out  an  appraisal  to  determine  the 
separate  interests  of  the  Plaintiff  and  the  Defend- 
ant in  the  business  known  as  Paddock's  Paint  and 
Furniture  Store,  in  Anchorage,  Alaska,  and  pre- 
sents herewith  a  balance  sheet  based  upon  the 
Memorandum  Opinion  issued  by  the  Honorable  J. 
L.  McCarrey,  Jr.,  District  Judge,  on  the  8th  day 
of  October,  1954. 

The  value  of  a  business  being  the  assets  minus 
the  liabilities,  in  this  case  $137,156.24  minus  $49,- 

'  765.20,  then  the  value  of  the  business  known  as 
Paddock's    Paint    and    Furniture    Store    is    $87,- 

t  391.04,  which  value  is  divided  in  accordance  with 

jl  the  Memorandum  Opinion  as  follows : 

Florence  Paddock  $36,258.37 

Harold  D.  Paddock 51,132.67 


$87,391.04 
jil  Then,    further  in   accordance   with   Paragraph   2, 
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Page  3  of  the  Memorandum  Opinion  $30,000.00  was 
to  be  deducted  from  Mrs.  Paddock's  interest  in  the 
business,  leaving  Mr.  Paddock  owing  Mrs.  Paddock 
$6,258.37  as  her  interest  in  the  business  which  he 
was  to  purchase. 

In  calculating  the  interest  of  each  of  the  parties 
under  the  Memorandum  Opinion,  I  arrived  at  the 
facts  as  follows,  to-wit: 

PADDOCK'S  PAINT  AND  FURNITURE  STORE 

Balance  Sheet  as  of  December  31sl,  1953 
On  Appraisal  Basis 

ASSETS 
Current  Assets: 

Cash  on  Hand  and  in  Banks S     5,140.04 

Accounts   Receivable   17,909.09 

Inventory,  Merchandise  48,625.13 

Income  Tax   Refund   Receivable 2,022.04 

Total  Current  Assets $  73,696.30 

Fixed  Assets:  (As  Appraised) 

Furniture,  Fixtures,  Trucks,  Equipment    S     6,737.48 
Real  Estate,  Lot  2  and  E.  1  Ft.  Lot  3, 

Bl.  39,  and  Buildings  55,000.00 

Total  Fixed  Assets  61,737.48 

Other  Assets  and  Prepaid  Expenses: 

Prepaid  Deposits  $        110.00 

Prepaid  Insurance  1.612.46 

Total  Other  Assets  and  Prepaid  Expenses  1,722.46    i 

Total   Assets  $137,156.24 
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LIABILITIES 
Current  Liabilities: 

Accounts   Payable    $  14,437.14 

Payroll  and  Withholding  Taxes 1,349.15 

Accrued   Expenses   5,105.26 

1953  Income  Tax  Payable 1,873.65 

Notes   Payable   27,000.00 

Total  Current  Liabilities  $  49,765.20 

Harold       Florence 
Capital:  Paddock       Paddock  Total 

Charges  against  Capital : 

Drawing  Account    $  1.645.97  $16,520.27  S  18,166.24 


h 


Credits  to  Capital : 

For  wages  allowed     8,400.00       8,400.00       16,800.00 
Half  of  remain- 
ing capital  44,378.64    44,378.64      88,751.28 


Total  Credits                52,778.64     52,778.64     105,557.28 
Balance                          51,132.67     36,258.37  87,391.04 

Total  Liabilities  and  Capital  S137,156.24 

Then  I  worked  with  Mr.  Jones  on  the  Decree 
I  dated  December  22nd,  1954,  signed  by  the  Honor- 
;  able  J.  L.  McCarrey,  Jr.,  District  Judge,  and  fol- 
J  lowing  that  Decree,  I  arrived  at  the  following  fig- 
i  ures,  to-wit : 

I  Harold       Florence 

t  Capital :  Paddock       Paddock  Total 

Charges  against  Capital: 

Drawing  Account    $  1,645.97  $16,520.27  S  18,166.24 

Credits  to  Capital : 

For  wages  allowed      8,400.00       8,400.00       16,800.00 
For  House  30,000.00  30,000.00 
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Half  of  remain- 
ing capital 

29,378.64 

29,378.64 

58,757.28 

Total  Credits 

67,778.64 

37,778.64 

105,557.28 

Balance 

66,132.67 

21,258.37 

87,391.04 

$137,156.24 

You  will  notice  that  the  Decree  does  not  follow 
the  Memorandum  Opinion  and  consequently  a  dif- 
ferent figure  has  been  arrived  at  by  reason  thereof. 

Following  the  Memorandum  Opinion,  you  will 
note  that  Mrs.  Paddock  has  $6,258.37  remaining  as 
her  interest  in  the  business  after  the  siun  of  $30,- 
000.00  has  been  deducted  from  her  interest  in  ac- 
cordance with  Paragraph  2,  Page  3  of  the  Memor- 
andum Opinion. 

Following  the  Decree,  Mrs.  Paddock  would  have 
$21,258.37  due  her. 

Therefore,  a  difference  exists  between  the  Mem- 
orandum Opinion  and  the  Decree  as  filed,  and  the 
interpretation  thereof  by  Mr.  Jones,  of  $15,000.00. 

I  have  submitted  the  two  sets  of  figures  because 
I  felt  that  it  was  more  fair  to  the  Court  and  to  all 
parties  concerned. 

I  have  carefully  analyzed  Mr.  Jones'  figures  in 
the  Balance  Sheet  of  December  31st,  1953,  filed  w^ith 
the  Court,  and  I  find  that  Mr.  Jones  has  listed  as 
an  Asset,  "Income  Tax  Refund  Receivable"  in  the 
amount  of  $2,022.04.  However,  Mr.  Jones  failed  to 
deduct  as  a  Liability  the  accrued  indebtedness  of 
income  tax  in  the  sum  of  $1,873.65,  which  had  to  be 
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paid  before  the  refund  could  be  collected.  Therefore, 
Mr.  Jones'  figure  of  $89,264.69  is  incorrect  to  the 
extent  of  $1,873.65,  making  the  actual  value  of  the 
assets,  over  and  above  the  liabilities,  $87,391.04  in- 
stead of  $89,264.69.  This,  of  course,  is  merely  an 
error  in  figures,  but  it  clearly  effects  the  resulting 
calculated  interest  of  each  of  the  parties  to  that 
extent. 

It  is  also  to  be  considered  by  the  Court  that  Mrs. 
Paddock  has  received  in  the  year  1954,  $1,856.49, 
and  that  various  bills  have  been  paid  and  are  still 
being  paid  for  her  in  1955,  which  drawings  of 
course  are  not  included  in  the  above  figures. 

Respectfully  submitted, 

/s/  W.  P.  ODOM 

Acknowledgment  of  Service  attached. 

[Endorsed]  :  Filed  February  21,  1955. 


[Title  of  District  Court  and  Cause.] 

EXPLANATION  OF  REPORT  OF  AUDITOR 

To:  The  Honorable  J.  L.  McCarrey,  Jr.,  District 
Judge,  Third  Judicial  Division,  Territory  of 
Alaska. 

As  per  understanding  in  Court  at  the  time  Mr. 

f  Jones,  auditor  appearing  on  behalf  of  Mrs.  Pad- 
dock, filed  an  explanation  of  his  figures,  Mr.  Odom, 
not  having  the   time   to   prepare   his   figures,   did 

|iimake  a  rough  draft  in  just  a  few  moments,  and 
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now  we  wish  to  substitute  this  more  complete  report 
for  the  pencilled  figures  handed  in  at  that  time  and 
ask  this  Honorable  Court  to  take  into  consideration 
in  arriving  at  his  judgment  in  this  case  said  report. 
Dated  at  Anchorage,  Alaska,  this  5th  day  of 
March  1955. 

BELL  &  SANDERS, 
/s/  By  BAILEY  E.  BELL, 

Attorneys  for  Defendant 

Mr.  Bailey  Bell,  Attorney-at-Law        March  3,  1955 
Anchorage,  Alaska 
Dear  Sir: 

Investigation  discloses  that  the  amount  of  $1,- 
873.65  which  was  listed  as  a  liability  in  the  figures 
which  I  formerly  presented  to  you  pertaining  to 
Paddock's  Paint  &  Furniture  Store  should  not  have 
been  listed  as  a  liability  as  this  amount  was  already 
accounted  for  in  the  calculations. 

Therefore  I  have  revised  my  figures  and  in  ac- 
cordance with  what  I  think  is  the  intent  of  the  court 
and  in  agreement  with  the  memorandum  opinion  of 
said  court  dated  October  8,  1954  wish  to  present  the 
following : 

The  value  of  the  business  known  as  Paddock's 
Paint  &  Furniture  would  be  the  Assets  of  the  Busi- 
ness minus  the   Liabilities  which  would  give  tha 
value  of  the  business,  in  this  case: 
Assets:  $137,156.24 
Liabilities:  $47,891.55 
Value  of  Business:  $89,264.69 

Now  after  taking  into  effect  the  drawings  and 
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the  wages  as  instructed  to  by  the  memorandum 
opinion,  the  respective  interests  of  each  party  in  the 
above  business  would  be: 

Mrs.  Paddock:  $37,195.20 
Mr.  Paddock:  $52,069.49 
Total:  $89,264.69  (This  total  is  value  of  the 
Business  above.) 

It  is  my  understanding  that  if  the  division  of  the 
Business  were  to  be  made  at  this  point,  then  Mr. 
Paddock  would  buy  from  Mrs.  Paddock  her  share 
of  the  business  which  is  as  above,  $37,195.20,  but 
according  to  memorandum  opinion  and  also  the 
verbal  instructions  of  Judge  McCarrey  it  was  in- 
tended that  Mr.  Paddock  should  be  given  $10,000.00 
for  his  interest  in  the  business  prior  to  his  marri- 
age, and  that  he  should  also  be  given  $20,000.00  for 
the  equivalent  value  of  the  home  which  Mrs.  Pad- 
dock is  retaining. 

Therefore,  if  Mr.  Paddock  were  going  to  buy 
Mrs.  Paddock  out  of  the  business,  but  is  to  be 
allowed  $30,000.00  for  the  foregoing,  the  figures 
would  then  appear  to  be  as  follows: 

Mrs.  Paddock's  value  in  the  business:  $37,195.20. 

Less  the  $30,000.00  above:  $30,000.00. 

Balance  due  Mrs.  Paddock:  $7,195.20. 

The  above  is  based  on  the  understood  intent  of  the 
court  to  determine  the  interest  of  each  party  in  the 
business  and  to  then  equalize  the  distribution  of 
any  monies  due  Mrs.  Paddock  by  giving  Mr.  Pad- 
dock $30,000.00  for  his  pre-marriage  interest  in  the 
business  and  also  for  the  house  valued  at  $20,000.00. 

All  of  the  foregoing  figures  are  substantiated  by 


54  Harold  D.  Paddock  vs. 

calculations  on  work  sheets  which  I  am  retaining 
and  would  be  willing  to  submit  for  further  clari- 
fication. 

The  figure  of  $7,195.20,  as  I  understand  it,  would 
be  subject  to  any  drawing  made  by  Mrs.  Paddock 
in  1954  and  1955. 

Respectfully  submitted, 

/s/  W.  P.  ODOM, 

Box  1594,  Anchorage,  Alaska 

Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  March  5,  1955. 


[Title  of  District  Court  and  Cause.] 

M.  O.  RENDERING  ORAL  DECISION 

Now  at  this  time,  this  cause  coming  on  to  be  heard 
before  the  Honorable  J.  L.  McCarrey,  Jr.,  District 
Judge,  the  following  proceedings  were  had,  to-wit; 

Now  at  this  time.  Hearing  in  re.  accounting  hav- 
ing heretofore  and  on  the  2nd  day  of  March,  1955, 
been  had  in  cause  No.  A-8926,  entitled  Florence 
Paddock,  plaintiff,  versus  Harold  D.  Paddock,  de- 
fendant and  the  Court  having  reserved  its  decision, 

Whereupon  the  Court  now  renders  oral  decision 
and  finds  that  the  accounting  submitted  to  the  Court 
by  George  R.  Jones  is  the  Accounting  by  which  this 
case  is  to  be  governed  by  and  directs  counsel  for 
plaintiff  to  prepare  Amended  Findings  of  Fact  and 
Conclusions  of  Law  and  Decree.  , 

Entered  Journal  March  11,  1955. 


I 
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[Title  of  District  Court  and  Cause.] 

M.  O.  DENYING  MOTION  FOR  NEW  TRIAL 

Now  at  this  time,  this  cause  coming  on  to  be 
heard  before  the  Honorable  J.  L.  McCarrey,  Jr., 
District  Judge,  the  following  proceedings  were  had, 
to-wit : 

Now  at  this  time  motion  heretofore  made  by 
Bailey  E.  Bell,  of  counsel  for  defendant,  in  cause 
No.  A-8926,  entitled  Florence  Paddock  plaintiff 
versus  Harold  D.  Paddock. 

Whereupon  Court  denied  motion  and  in  any  event 
of  appeal  supersedeas  Bond  is  set  at  $20,000.00. 

Entered  Journal  March  15,  1955. 


[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OF  OPINION 

On  Friday,  March  11,  1955,  in  open  court  at  An- 
chorage, Alaska,  the  Honorable  J.  L,  McCarrey,  Jr., 
U.    S.    District    Judge,    rendered    the    following 
I  opinion : 

j      The  Court:    The  Court  has  a  decision  to  render 

[  at  this  time.  This  will  concern  you,  Mr.  Davis.  The 

I  Court  will  go  back  just  a  moment  in  the  case  of 

!i  Paddock  vs.  Paddock,  A-8926.  This  matter  came  to 

the  Court's  attention  based  upon  a  motion  by  the 

defendant,  pointing  out  to  the  Court  that  the  Court 

in   its    opinion — written   opinion — had    found    one 

amount  whereas  in  fact,  the  Findings  of  Fact  and 


56  Harold  D.  Paddock  vs. 

Conclusions  of  Law  and  Decree  had  determined 
another  amount  and  this  was  brought  before  this 
Court  for  a  determination  in  trial  on  the  2nd  day 
of  March.  At  that  time  there  were  two  accountants 
present  in  court — Mr.  Odom  and  Mr.  George  R. 
Jones.  From  the  evidence,  it  was  difficult  to  arrive 
at  a  conclusion  based  upon  the  expert  opinion  of 
both  Mr.  Jones  and  Mr.  Odom  and  therefore,  at 
that  time,  the  Court  requested  that  Mr.  Jones  and 
Mr.  Odom  submit  an  additional  accounting  which 
was  done.  Now,  the  Court  has  gone  over  the  addi- 
tional accounting  and  has  considered  the  entire  case 
as  a  whole  and  finds  that  the  accounting  submitted 
by  Mr.  George  R.  Jones  in  plaintiff's  Exhibit  "Z" 
is  the  accoimting  as  to  which  this  case  is  to  be  gov- 
erned ]3y,  that  being  the  accounting  carried  out  the 
intent  of  the  Court,  although  not  clearly  set  forth 
in  the  opinion  from  an  accounting  viewpoint  and 
therefore,  at  this  time,  that  is  the  opinion  of  the 
Court  and  the  Court  would  ask  Mr.  Davis,  attorney 
for  the  plaintiif,  to  prepare  amended  Findings  of 
Fact  and  Conclusions  of  Law  and  Decree  in  con- 
formance with  that  finding  of  the  Court. 

Mr.  Davis:  I  presume  that  a  short  amendment 
of  the  particular  paragraph  will  do,  or  do  you  want 
them  all  to  be  written? 

Tlie  Court:  No,  just  the  paragraph  in  question,^ 
Counselor.  I'd  like  to  have  you  recite  it,  if  youj 
don't  mind — the  opinion  and  the  paragraph  in  yourj 
findings  and  decree. 

Mr.  Davis:  All  right.  Now,  I  wish  the  Reporter] 
w^ould  make  me  a  copy  of  the  opinion  just  given  s< 
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that  I  can  work  from  that  and  while  we  are  talking 
about  the  matter,  your  Honor,  I  wonder — this  mo- 
tion, of  course,  is  only  part  of  another  motion.  Have 
you  disposed  of  the  entire  motion? 

The  Court:  No,  in  that  respect,  the  Court  then 
will  continue  this  matter  until  Monday  morning  and 
render  an  opinion  at  that  time.  The  court  will  stand 
adjourned  until  Monday  morning  at  the  hour  of 
9:30  o'clock  a.m. 

[Endorsed] :   Filed  March  26,  1955. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  FOR  NEW 
TRIAL 

This  matter  came  on  regularly  for  hearing  on  the 
11th  day  of  February,  1955  and  the  18th  day  of 
February,  1955,  on  defendant's  motion  for  new 
trial  and  on  the  request  of  the  Court  for  additional 
evidence  concerning  a  claim  by  the  defendant  in  the 

|i  motion  for  new  trial  that  the  findings  and  con- 
clusions and  the  decree  entered  by  the  Court  on  the 

L  22  day  of  December,  1954  did  not  conform  with  the 

;[  opinion  of  the  Court  dated  October  8th,  1954,  in  cer- 
tain respects  as  more  fully  set  forth  in  the  motion 
for  new  trial.  The  plaintiff  was  present  by  and 
through  Edward  V.  Davis  of  her  attorneys  and  the 

[i  defendant  was  present  by  and  through  his  attorney 
Bailey  E.  Bell.  Defendant's  motion  for  new  trial 

fwas  argued  on  behalf  of  the  respective  parties  and 
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the  Court  heard  additional  evidence  produced  by 
both  parties  concerning  the  claimed  conflict  between 
the  opinion  and  the  findings  of  fact  and  conclusions 
of  law  and  decree  with  reference  to  the  deductions 
of  the  $30,000.00  credit  allowed  to  the  defendant  by 
reason  of  his  original  investment  in  the  business  and 
by  reason  of  the  family  home  being  retained  by  the 
plaintiff.  Thereupon  the  Court  took  the  matter  un- 
der advisement  and  on  the  11th  day  of  March,  1955 
entered  its  oral  opinion  concerning  the  claimed 
conflict  between  the  opinion  and  the  findings  of  fact 
and  conclusions  of  law  and  decree,  and  the  Court  in 
such  opinion  having  found  that  the  findings  of  fact 
and  conclusions  of  law  and  the  decree  heretofore 
entered  carried  out  the  Court's  intent  in  its  opinion, 
dated  October  8th,  1954,  and  that  in  so  far  as  the 
findings  of  fact  and  conclusions  of  law  and  decree 
might  differ  from  the  Court's  opinion  that  such 
findings  of  fact  and  conclusions  of  law  and  decree 
should  govern,  and  the  Court  having  directed  the 
attorney  for  the  plaintiff  to  prepare  amended  find- 
ings of  fact  and  conclusions  of  law  and  decree  in 
accordance  with  the  findings  of  the  Court,  and  it 
further  appearing  that  the  findings  of  fact  and  con- 
clusions of  law  and  decree  of  the  Court  heretofore 
entered  on  the  22nd  day  of  December,  1954,  actually 
set  out  the  intent  of  the  Court  as  to  such  matters 
and  amended  findings  of  fact  and  conclusions  of 
law  and  amended  decree  in  such  respect  would  not 
change  the  findings  and  conclusions  heretofore  en- 
tered, and  the  Court  being  fully  and  duly  advised 
in  the  premises: 
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Now  Therefore,  it  is  hereby  ordered,  adjudged 
and  decreed  as  follows: 

1.  Defendant's  motion  for  new  trial  in  the  above 
entitled  action  is  hereby  denied. 

2.  Findings  of  fact,  conclusions  of  law  and  de- 
cree heretofore  adopted  and  entered  by  this  Court 
on  the  22nd  day  of  December,  1954,  in  the  above 
entitled  matter  are  hereby  adopted  and  reaffirmed 
as  being  the  findings  of  fact,  conclusions  of  law  and 
decree  of  the  Court  in  the  above  entitled  matter. 

Done  in  Open  Court  at  Anchorage,  Alaska,  Third 
Judicial  Division,  this  24tli  day  of  June,  1955. 

/s/  J.  L.  McCARREY,  JR., 

District  Judge 

Acknowledgment  of  Service  attached. 
[Endorsed]  :  Filed  and  Entered  June  24,  1955. 


[Title  of  District  Court  and  Cause.] 

HEARING  ON  MOTION  TO  FIX  BOND 

j  Now  at  this  time,  this  cause  coming  on  to  be  heard 
]before  the  Honorable  J.  L.  McCarrey,  Jr.,  District 
Judge,  the  following  proceedings  were  had,  to-wit: 
Now  at  this  time  Hearing  on  Motion  to  Fix  Bond 
in  cause  No.  A-8926,  entitled  Florence  Paddock, 
plaintiff,  versus  Harold  D.  Paddock,  defendant, 
came  on  regularly  before  the  Court,  plaintiff  repre- 
sented by  Edward  V.  Davis,  of  counsel,  defendant 
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represented  by  William  H.  Sanders,  of  counsel,  the 
following  proceedings  were  had,  to-wit: 

Argument  to  the  Court  was  had  by  Edward  V. 
Davis,  for  and  in  behalf  of  the  plaintiff. 

Argument  to  the  Court  was  had  by  William  H. 
Sanders,  for  and  in  behalf  of  the  defendant. 

Whereupon,  the  Court  ha\dng  heard  the  argu- 
ment of  respective  counsel  and  being  fully  and  duly 
advised  in  the  premises,  fixes  Defendant's  bond  at 
$25,000.00. 

Entered  Journal  June  24,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  Florence  Paddock,  Plaintiff  above  named,  and 
to  Honorable  Edward  V.  Davis,  her  Attorney 
of  record: 

Notice  Is  Hereby  Given,  that  the  Defendant  here- 
in, Harold  D.  Paddock,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  sit- 
ting in  San  Francisco,  California,  from  the  Judg- 
ment rendered  herein  overruling  the  Defendant's 
Motion  for  a  New  Trial,  which  Judgment  is  dated 
the  24th  day  of  June,  1955,  and  from  the  Judgment 
as  attacked  by  the  Motion  for  a  New  Trial,  which 
Judgment  is  dated  the  22nd  day  of  December,  1954, 
and  which  Judgment  is  by  reference  made  a  part  of 
this  Notice  of  Appeal  as  fully  as  if  set  out  herein; 


\ 
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and  from  all  Orders  and  Judgments  rendered  in  the 
above  entitled  cause. 

Dated  at  Anchorage,  Alaska,  this  2nd  day  of  July, 
1955. 

BELL,  SANDERS  &  TALLMAN, 
/s/  By   BAILEY  E.  BELL, 

Attorneys  for  Defendant 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed  July  5,  1955. 


[Title  of  District  Court  and  Cause.] 

AMENDED  NOTICE  OF  APPEAL 

To:  Florence  Paddock,  Plaintiff  above  named;  and 
to  Honorable  Edward  V.  Davis,  her  Attorney 
of  Record: 

Notice  Is  Hereby  Given,  that  the  Defendant  here- 
in, Harold  D.  Paddock,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, sitting  in  San  Francisco,  California,  from  the 
Judgment  rendered  herein  overruling  the  Defend- 
ant's Motion  for  a  New  Trial,  which  Judgment  is 
dated  the  24th  day  of  June,  1955,  and  from  the 
Judgment  as  attacked  by  the  Motion  for  a  New 
Trial,  which  Judgment  is  dated  the  22nd  day  of 
December,  1954,  which  Judgment  granted  the  Plain- 
tiff a  divorce,  $5,000.00  support  money,  $475.00  at- 
torneys fees,  $8,400.00  as  salary  for  the  year  of 
1953,  a  division  of  the  property,  both  real  and  per- 
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sonal,  and  gave  to  her  certain  property  as  her  own, 
and  ^Yhieh  Judgment  is  by  reference  made  a  part  of 
this  Amended  Notice  of  Appeal  as  fully  as  if  set 
out  herein  in  full;  and  from  all  Orders  and  Judg- 
ments rendered  in  the  above  entitled  cause. 

Dated   at  Anchorage,   Alaska,   this   13th   day  of 
July,  1955. 

BELL,  SANDERS  &  TALLMAN, 

/s/  By   BAILEY  E.  BELL, 

Attorneys  for  Defendant 
Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  July  14,  1955. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Wm.  A.  Hilton,  Clerk  of  the  above  entitled 
court,  do  hereby  certify  that  pursuant  to  the  pro- 
visions of  Rule  10  (1)  of  the  United  States  Court 
of  Appeals,  Ninth  Circuit,  of  Rules  75  (g)  (o)  of 
the  Federal  Rules  of  Civil  Procedure,  and  of  the 
designation  of  counsel  for  defendant,  I  am  trans- 
mitting herewith  the  Original  Papers  in  my  office 
dealing  with  the  above  entitled  action  or  proceed- 
ing, including  plaintiff's  exhibits  1,  2,  3,  4  and  Z, 
defendant's  exhibit  Y,  together  with  the  court  re- 
porter's transcript  of  testimony  taken  at  the  trial 
of  said  cause  on  December  22,  1953. 

The  ]^apers  herewith  transmitted  constitute  the 
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record  on  appeal  from  the  judgment  filed  and  en- 
tered in  the  above  entitled  action  by  the  above  en- 
titled court  on  December  22,  1954,  to  the  United 
States  Court  of  Appeals,  Ninth  Circuit,  San  Fran- 
cisco, California. 

Dated  at  Anchorage,  Alaska,   this  17th  day  of 
August,  1955. 

[Seal]  /s/  WM.  A.  HILTON, 

Clerk 


In  the  District  Court  for  the  District  of  Alaska, 

^,  Third  Division 

No.  A-8926 
FLORENCE  PADDOCK,  Plaintiff, 

vs. 
HAROLD  D.  PADDOCK,  Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

Before  The  Honorable  J.  L.  McCarrey,  Jr.,  U.  S. 
jl  District  Judge. 

Anchorage,    Alaska,    December    22,    1953;    10:00 
j;  o'clock  a.m. 

Appearances :  Edward  V.  Davis,  Attorney  for  the 
plaintiff.  Wendell  P.   Kay,   Attorney  for  the   de- 
li fendant.   [1*] 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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The  Court:  This  was  the  time  set  in  the  matter 
of  Florence  Paddock,  plaintiff,  vs.  Harold  D.  Pad- 
dock, defendant,  A-8926.  The  Court  has  heretofore 
talked  with  counsel  for  the  respective  parties  and 
while  the  Court  is  assuming  the  fact  to  be  that  the 
principal  problem  is  one  of  property  determination, 
and  after  having  read  the  pleadings  it  appears  that 
is  the  big  problem.  Now,  owing  to  the  fact  there  is 
so  much  work  pending  before  the  court  and  for  the 
further  reason  that  this  appears  to  be  somewhat  of 
an  accounting  2:)roblem  more  than  any  other  par- 
ticular thing,  the  Court  at  this  time,  mth  consent 
of  Counsel,  is  going  to  refer  the  disposition  as  to 
the  accounting  to  a  Master  and  the  Court  is  ad- 
vised that  both  counsel  have  agreed  upon  the  pres- 
ent accountant,  Harry  Grodchaux,  is  that  correct? 

Mr.  Kay:     Correct. 

Mr.  Davis:     Correct. 

The  Court:  Therefore,  under  Rule  53,  Rules  of 
Civil  Procedure,  this  question  of  accounting  will  be 
referred  to  the  Master,  Mr.  Harry  Godchaux.  It  is 
understood  that  conformant  to  subparagraph  A  of 
Rule  53  that  Mr.  Godchaux  will  be  paid  out  of  the 
estate  of  the  respective  parties  as  the  Court  does 
not  have  any  funds  nor  can  he  approi:)riate  funds 
from  Fund  "C"  in  order  to  make  this  j^ayment.  The 
Court  feels  that  it  will  be  to  the  advantage  of  both 
parties  to  have  such  a  person,  and  in  this  case  Mr. 
Godchaux,  since  he  is  so  well  acquainted  with  the 
facts  [3]  thereunder.  Now,  the  Court  doesn't  want 
to  l3e  bound  entirely  as  to  findings  of  the  Master, 
but  tlie  principal  purpose  is  to  compile  statistical 
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information  necessary  for  the  Court  to  make  a  de- 
termination from  that.  The  Court  desires  further  to 
have  proof  as  to  the  acquisition  of  the  property  and 
the  participation  in  the  operation  of  the  business, 
which  is  now  conducted  by  the  parties  in  order  that 
the  Court  will  be  able  to  attempt  to  equitably  make 
a  determination  of  the  rights  of  the  respective 
parties  hereto.  Now,  does  either  counsel  have  any 
question  as  to  the  preliminary  statement? 

Mr.  Kay:     No,  Your  Honor. 

Mr.  Davis:  I  might,  if  I  may,  make  just  a  brief 
statement  here  as  to  what  I  think  the  issues  are 
here. 

The  Court:  The  Court  would  like  to  have  you 
both  make  an  opening  statement  in  due  course,  but 
the  Court  at  this  time  is  inquiring  as  to  his  under- 
standing and  purpose  of  the  Master? 

Mr.  Davis:    I  think  I  understand. 

The  Court:  Very  well,  if  that  is  the  case,  Mr. 
Kay,  you  may  make  your  opening  statement.  You 
|;  are  for  the  plaintiff? 

Mr.  Kay:  No,  Mr.  Davis  represents  the  plain- 
tiff. We  happen  to  be  occupying  different  pews.  I 
1  can't  get  Mr.  Davis  to  yield  to  the  plaintiff's  table. 

The  Court:  Maybe  that  is  the  lucky  seat.  Very 
iwell,  Mr.  Davis,  you  make  make  your  opening 
statement. 

Mr.  Davis:  If  the  court  please  and  Mr.  Kay.  As 
the  Court  has  indicated,  the  pleadings  will  show 
that  the  only  serious  dispute  before  the  Court  at 
this  time  is  the  settlement  of  property  rights.  Inas- 
much as  both  of  the  parties  claim  incompatibility  and 
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the  parties  have  separated  over  a  year  ago,  haven't 
lived  together  since  as  husband  and  wife,  of  course, 
each  of  the  parties  are  ck^iming  that  the  other  one 
is  the  party  at  fault  in  connection  with  the  incom- 
patibility, ]3ut  I  intend  in  this  matter  to  put  on 
proof  of  a  general  nature  which  I  believe  will  estab- 
lish the  incompatibility  between  the  parties.  As  far 
as  property  rights  are  concerned  here  and  for  the 
Court's  information,  the  parties  I  believe  have 
honestly  tried  over  a  period  of  several  months  last 
past  to  reach  an  agreeable  settlement,  which  they 
have  come  fairly  close  to  on  several  occasions,  but 
they  haven't  been  able  to  reach  a  final  settlement 
that  they  both  agree  on,  and  accordingly,  it  is  going 
to  be  necessary  for  the  Court  here  to  deteraiine 
what  the  property  is,  where  it  is  and  what  is  going 
going  to  be  done  with  it.  In  that  connection  I  want 
to  call  the  Court's  attention  to  the  fact  that  a  con- 
siderable portion  of  the  property  consists  of  a  going 
business,  something  that  probably  cannot  be  di- 
vided without  serious  detriment  to  both  parties.  The 
problem  is  going  to  be  that  one  or  the  other  party 
get  the  business  as  such.  The  property  also  con- 
sists of  several  pieces  of  real  property  including 
some  business  property  and  the  family  home.  I  will 
show  that  back  in  the  month  of  May  I  asked  Mr. 
Gene  Silberer,  of  Norene  Realtors,  to  appraise  the 
major  portion  of  [5]  the  property  and  I  don't  be-  i) 
lieve  that  there  is  any  serious  dispute  between  the 
parties  as  to  the  value  that  Mr.  Silberer  has  set  on 
the  various  items  of  real  proi^erty  with  the  excep- 
tion of  the  family  home.  Mrs.  Paddock  has  accepted 
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the  filing  of  Mr.  Silberer  as  to  the  value  of  the 
home  and  Mr.  Paddock  has  thought  it  was  worth 
more  than  what  Mr.  Silberer  said  it  was.  I  also 
have  the  Profit  and  Loss  Statement  and  Balance 
Sheet  of  this  business  as  of  the  end  of  December 
of  last  year,  prepared  by  Mr.  Godchaux  the  ac- 
countant, and  I  think  that  Mr.  Godchaux  is  actu- 
ally in  better  position  here  to  determine  what  the 
interest  of  the  parties  is  in  that  business  than  any- 
body else  because  he  has  been,  for  several  years, 
keeping  the  books  or  checking  income  tax.  I  would 
like  to  point  out  to  the  Court,  that  under  order  of 
this  Court,  although  the  parties  have  conducted 
that  business  as  a  partnership  for  many  many  years 
last  past  that  Mrs.  Paddock  has  been  excluded  from 
even  setting  foot  on  the  premises  and  that  injunc- 
tion by  consent  is  still  in  full  force  and  effect.  We 
object  to  the  temporary  order  that  the  court  made. 
Because  of  the  fact  that  there  is  so  much  animosity 
between  the  parties  there  wasn't  any  use  in  trying 
to  aggravate  it  by  having  her  go  down  there,  but 
along  with  everything  else  now  we  are  going  to  have 
to  ask  the  Court  for  some  money  for  Mrs.  Paddock, 
both  as  a  basis  of  money  now  and  so  much  money 
^a  month  until  this  matter  is  finally  settled.  Now, 
'for  what  it  may  be  worth,  it  is  my  suggestion  that 
j  Mr.  Godchaux  not  make  any  final  determination 
as  far  as  the  business  [6]  is  concerned  until  after 
the  close  of  this  here  business.  That  is  only  ten 
I  days  or  some  such  matter  away,  but  it  seems  to  me 
I'that  we  are  close  enough  to  the  end  of  the  year  so 
(that  we  should  reflect  what  the  business  is  as  of  that 
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time.  It  also  would  be  my  suggestion  that  if  the 
Court  sees  fit  to  grant  a  divorce  here  that  we  might 
as  well  go  ahead  and  finish  up  that  phase  of  it,  as 
far  as  the  divorce  is  concerned,  and  allow  then  the 
matter  of  property  to  be  settled  as  soon  as  possible, 
as  soon  as  Mr.  Godchaux  can  make  his  report. 

The  Court:    Very  well,  Mr.  Kay. 

Mr.  Kay:  May  it  please  the  Court  and  Mr. 
Davis.  I  agree  very  largely  with  the  statement  of 
issues  and  remarks  made  by  Mr.  Da\is,  however, 
there  are  several  points  of  considerable  difference 
between  us.  Mr.  Davis  has  consistently  taken  the 
position,  which  he  stated  in  his  opening  remarks, 
that  this  business  has  been  conducted  as  a  partner- 
ship for  many  years.  We  believe  the  evidence  will 
show  that  the  business  has  never  been  conducted 
as  a  partnership,  has  never  been  a  partnership  and 
is  not  now  a  partnership.  I  really  have  been  at  a 
loss,  since  I  came  into  this  case  which  was  only  a 
month  or  two  ago,  to  fi.gure  out  why  Mr.  Davis 
thinks  this  is  a  partnership.  Now,  this  moniing  I 
am  going  to  be  educated  on  that  because  he  has  an- 
nounced that  he  is  going  to  prove  that.  We  will 
show  Your  Honor  that  efforts  have  been  made 
throughout  the  year  to  settle  the  case  as  of  the 
close  of  business  1952  and  that  has  been  the  chief 
point  where  [7]  the  parties  have  both  drawn, 
whether  or  not  to  take  into  consideration  in  mak- 
ing the  settlement  the  amount  of  money  which  Mrs. 
Paddock  has  drawn  this  year  while  they  have  been 
separated — an  amount  which  we  will  show  is  in  the 
^dcinity  of  $15,000  or  $16,000.  We  believe  that,  of 
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course,  a  fair  settlement  must  be  made  of  the 
property,  but  we  do  not  agree  that  the  business  is 
or  has  been  a  partnership.  We  will  show  that  the 
property  has  been  and  is  now  in  Mr.  Paddock's 
name.  He  owned  the  business  when  they  were  mar- 
ried and  has  continued  it  throughout  as  Paddock's 
Paint  and  Furniture  Store.  Mrs.  Paddock  came  to 
work  for  him,  as  a  matter  of  fact,  as  a  young 
widow  with  two  children  back  in  1936,  somewhere 
along  there,  and  after  a  year  or  so  as  an  employee 
they  were  married  and  have  lived  together  since.  I 
believe  with  that  statement  we  are  ready  to  go. 

The  Court:  Very  well,  the  Court  will  inquire  of 
counsel,  in  order  to  get  at  a  basic  starting  point,  do 
you,  Mr.  Kay,  consider  the  appraisal  of  Mr.  Cene 
Silberer,  which  was  made  last  May,  an  appraisal 
that  could  be  used  at  this  time  as  to  value? 

Mr.  Kay:  Your  Honor,  except  as  what  Mr. 
Davis  stated — as  to  the  house  which  we  feel  Mr. 
Silberer  appraised  too  low.  He  appraised  it  at  $18,- 

000  and  Mr.  Paddock  feels  it  is  actually  worth  in 
the  neighborhood  of  $25,000.  We  feel  that  Mr.  Sil- 
berer's  appraisal  was  correct  as  of  last  May.  Now, 

1  feel  personally,  and  I  don't  have  anything  to  back 
it  up,  but  I  feel  there  has  been  some  decline  in 
value  in  the  Anchorage  area  during  the  year.  [8] 

The  Court:  Well,  that  is  why  the  court  raised 
the  point. 

Mr.  Kay :  But  we  are  perfectly  willing  to  accept 
those  figures  except  as  to  the  house,  as  a  fair  ap- 
praisal of  the  property  made  last  May.  I  under- 
'  stand  Mr.  Silberer  was  going  to  be  here,  called  as  a 
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witness,  so  we  would  have  an  opportunity  probably 
to  ask  him  whether  his  opinion  has  changed  since 
that  time. 

The  Court:  Now,  I  asked  counsel  to  get  Mr. 
Godchaux  here  this  morning.  Did  counsel  endeavor 
to  do  that? 

Mr.  Davis:  I  was  not  able  personally  to  talk  to 
him.  I  left  word  for  him  to  call. 

The  Court:    Here  he  is  now. 

Mr.  Davis:  I  Avonder  at  this  time  if  we  might 
agree  on  some  exhibits  here  as  a  matter  of  getting 
the  thing  moving,  to  put  in  the  Norene  Appraisal 
and  put  in  a  list  of  the  tax  valuations  of  this  prop- 
erty as  of  last  year. 

The  Court:    Mr.  Kay. 

Mr.  Kay:    No  objection. 

The  Court:  Seems  like  a  good  point  to  start 
from  as  far  as  the  Court  is  concerned. 

Mr.  Davis:  I  would  like  to  offer  then  at  this 
time  Plaintiff's  proposed  Exhibit  No,  1,  which  is 
an  appraisal  made  by  Mr.  Gene  Silberer  on  May  9, 
1953,  which  concerns  the  Paddock  Paint  Store 
property  and  Sunshine  Market  property  and  the 
home. 

The  Court:  Very  well,  and  it  is  understood  that 
Mr.  Kay  [9]  doesn't  concur  as  to  the  appraisal  of 
the  home  only. 

Mr.  Kay:  That  is  right.  I  wonder  if  it  wouldn't 
be  a  good  idea  to  mark  in  the  margin  the  name  of 
the  property  concerned  so  the  Court  wouldn't  have 
to  ficfurc  out  which  is  which. 
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Mr.  Davis:  Very  well.  This  first  piece  here  is 
Paddock's  Paint  Store  property.  Now,  the  second 
two  together  comprise  the  Sunshine  Market  prop- 
erty— the  east  half  and  the  west  half  and  the  last 
one  is  the  family  home.  Now,  I  would  like  to  offer 
as  Plaintiff's  proposed  Exhibit  No.  2 

The  Clerk:  This  is  to  be  admitted'?  (Referring 
to  Plaintiff's  Exhibit  No.  1.) 

The  Court:  Yes,  that  is  as  qualified  by  attorney 
for  the  defendant. 

(The  document  above  referred  to,  was  there- 
upon received  in  evidence  as  Plaintiff's  Ex- 
hibit No.  1.) 

Mr.  Davis:  Well,  I  presume  the  exhibit  itself  is 
qualified,  but  it  is  understood  Mr.  Kay  does  not 
agree  on  one  piece  of  property. 

The  Court:     That  is  right. 

Mr.  Davis:  Proposed  Exhibit  No.  2  is  a  list  of 
the  tax  valuations  for  the  City  Taxes. 

The  Court:    What  date  is  that? 

Mr.  Davis:  As  to  the  same  pieces  of  property. 
That  is  for  the  year  1952-53,  as  of  October  '52.  Now, 
since  Mr.  Godchaux  has  come  in  I  wonder  if  it 
might  not  be  wise  for  the  [10]  Court  to  go  back 
and  review  a  little  bit  what  was  done  so  he  won't 
have  to  stay.  I  don't  suppose  there  is  any  good 
reason  why  he  should  waste  his  morning  here. 

The  Court :  The  Court  was  going  to  do  that,  but 
f  doesn't  he  need  the  exhibits  for  the  accounting  ? 

Mr.  Davis:  Well,  I  don't  think  so,  unless — (Mr. 
Davis  confers  with  Mr.  Godchaux) — I  would  then 
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offer  a  proposed  Exhibit  No.  3.  I  think  you  have 
this  one,  Wendell,  as  to  the  fbiancial  statement  of 
Paddock  Paint  and  Furniture  Store  as  of  Decem- 
ber 31,  1952,  signed  by  Mr.  Godchaux,  which  he 
says  is  a  statement  that  he  made. 

The  Court :  Well,  of  course,  that  shows  the  valu- 
ation and  Profit  and  Loss  as  of  that  time.  Naturally, 
we  expect  him  to  bring  it  up  current  in  addition 
thereto. 

Mr.  Kay:  We  have  one  as  of  the  30th  day  of 
November,  1953,  of  course,  he  will  later,  as  Master, 
bring  it  completely  ui^  to  date. 

The  Court:  That  is  right.  I  think  this  would 
certainly  be  advantageous  to  the  Court.  So  if  there 
is  no  objection 

Mr.  Kay:     No  objection. 

The  Court:  Let  the  record  show  then  that  Ex- 
hibits 1,  2  and  3,  as  explained  by  counsel,  and  with- 
out o])jection,  excepting  to  the  one  qualification  of 
one,  are  admitted  in  evidence. 

(The  documents  above  referred  to,  was  there- 
upon received  in  evidence  as  Plaintiff's  Ex- 
hibits 2  and  3.)   [11] 

The  Court:  Mr.  Godchaux,  the  Court  will  just 
advise  you  from  the  bench  that  upon  stipulation 
of  counsel  for  both  the  plaintiff  and  defendant  they 
desire  to  have  you  appointed  as  Master  in  this 
case  and  the  Court  would  like  to  have  you,  in  this 
capacity,  make  a  full  accounting,  and,  Mr.  Kay,  you 
didn't  object  thereto  so  it  will  be  as  of  31  Decci-!!- 
ber  1953,  is  that  correct? 


I 
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Mr.  Kay:     Yes. 

The  Court :  And  after  that  has  been  done,  which 
the  Court  hopes  you  can  do  at  a  fairly  early  date 
and  sul^mit  the  same  to  the  Court.  Now,  in  this  re- 
spect the  Court  hasn't  checked  that — I  wonder  if 
Mr.  Godchaux  should  not  take  an  oath  before  he 
is  an  officer  of  the  court  in  this  respect  and,  there- 
fore, it  would  appear  to  the  court  that  the  proper 
things  to  do  and  rather  than  to  have  it  orally  ad- 
ministered by  the  Clerk,  the  Court  thinks  now  that 
it  might  be  advisable  to  have  it  reduced  to  writing, 
there  being  no  bond  in  this  case  because  it  is  on 
stipulation  of  counsel.  So,  therefore,  the  court  will 
prepare  an  oath  for  you  to  sign  if  you  will  come 
by  sometime — are  you  willing  to  accept  this  respon- 
sibility ? 

Mr.  Godchaux:    Yes. 

Mr.  Davis:  I  presume  now  in  view  of  the  action 
we  have  taken  here  that  Mr.  Godchaux  is  not  going 
to  personally  hear  any  evidence,  at  least  at  this 
time.  He  is  going  to  work  over  the  matter  of  ac- 
counting and  present  a  report  to  the  court  on  that 
account?  [12] 

The   Court:     That   would   be   the   desire   of  the 
t  Court  because  Mr.  Godchaux  is  like  the  Coui^t,  en- 
(  deavoring  to  be  neutral,  however,  some  testimony 
I  may  have  a  tendency  to  bias,  so  therefore  the  Court 
i  feels  Mr.  G-odchaux  should  be  excused.  Thank  you 
'  for  coming  and  could  you  come  by  the  Court's  of- 
fice tomorrow  for  signing  the  oath.  Very  well,  plain- 
tiff may  call  the  first  witness. 
Mr.  Davis:    Call  Mrs.  Paddock. 
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FLORENCE  PADDOCK 

called  as  a  witness  on  behalf  of  the  plaintiff,  and 
being  first  duly  sworn,  testified  as  follows  on 

Direct  Examination 
By  Mr.  Davis: 

Q.    Will  you  state  your  name,  please? 

A.     Florence  Paddock. 

Q.    Where  do  you  live? 

A.     226  East  7th. 

Q.    Anchorage,  Alaska?  A.    Yes. 

Q.    Now,  how  long  have  you  been  a  resident  of 
the  Territory  of  Alaska?  A.     Since  1935. 

Q.     And  has  that  been  continuous  residence? 

A.    Yes. 

Q.     You  are  the  plaintiff  in  this  action,  are  you 
not?  A.    Yes.  [13] 

Q.     And  you  are  the  wife  of  Harold  Paddock,  the 
defendant  ?  A.    Yes. 

Q.    When  were  you  and  Mr.  Paddock  married? 

A.     In  1938. 

Q.    Give  us  the  month  and  the  day,  please? 

A.     January  14. 

Q.    1938?  A.    Yes. 

Q.    Where  were  you  married?  J 

A.    Wasilla.  ' 

Q.    Now,  have  any  children  been  bom  the  issue 
of  this  marriage?  A.    No. 

Q.     Do  you  have   children   by   a  previous  mar- 
riage? A.     Yes. 

Q.    How  old  were  they  when  you  married  Mr. 
Paddock?  A.     They  were  three  and  four. 
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Q.  And  were  those  children  then  brought  up  in 
the  home  of  you  and  Mr.  Paddock? 

A.     Yes. 

Q.     And  did  they  go  by  the  name  of  Paddock'? 

A.    Yes. 

Q.  Generally,  then,  were  they  acknowledged  by 
Mr.  Paddock  as  being  his  children?  A.     Yes. 

Q.     All  right,  where  are  the  children  now?  [14] 

tA.  Well,  they  are  going  to  school  in  the  states. 
Q.  Have  you  and  Mr.  Paddock  acquired  certain 
property  since  your  marriage?  A.     Yes. 

Q.  I  will  go  into  that  more  fully  at  a  later  point. 
In  your  complaint,  IMrs.  Paddock,  you  have  alleged 
there  is  an  incompatibility  of  temperament  that 
exists  between  you  and  Mr.  Paddock  which  makes 
it  impossible  for  you  to  continue  living  together  as 
.  husband  and  wife.  Will  you  tell  the  court  in  a 
;  general  way  what  that  incompatibility  consists  of? 

A.  It  just  got  to  the  point  where  we  couldn't 
agree  on  anything.  It  got  to  the  point  where  Mr. 
Paddock  would  go  off  and  wouldn't  come  home  and 
so  in  October  he  just  left. 

Q.     October  of  what  year? 

A.     1952. 

Q.  And  have  you  lived  together  at  all  as  hus- 
>band  and  wife  since  October  1952? 

A.     No. 

Q.  Where  have  you  been  living  during  that  pe- 
riod of  time? 

A.     In  the  home  residence. 

Q.    And  where  is  that  located? 
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A.    226  East  7th. 

Q.  And  do  you  know  where  Mr.  Paddock  has 
been  living? 

A.  AVell,  he  has  been  living  in  an  apartment 
over  the  store — McXally  Apartments.  [15] 

Q.  "When  you  say  "over  the  store"  is  that  over 
the  Paddock  Paint  and  Furniture  Store? 

A.     Yes. 

Q.     That  is  located  on  Fourth  Avenue? 

A.    Yes. 

Q.  Mrs.  Paddock,  you  know  your  situation  bet- 
ter than  anybody  else,  except  Mr.  Paddock,  do  you 
believe  there  is  any  possibility  that  you  and  Mr. 
Paddock  can  ever  be  happy  any  more  as  husband 
and  wife?  A.     No. 

Q.  Now  you  lived  together  since  1938,  is  that 
right,  up  until  1952?  A.     Yes. 

Q.  Has  this  trouble  between  you  been  growing 
for  a  number  of  years  last  past  before  the  final 
breakup  ? 

A.  Yes,  for  about  the  last  five  years  it  has  been 
getting  worse. 

Q.  Is  it  your  testimony  that  you  do  not  believo 
the  two  of  you  can  ever  be  happy  again  as  husband 
and  wife?  A.    No.  1 

Q.  Do  you  believe,  Mrs.  Paddock,  that  you  did 
what  you  could  to  make  this  marriage  last? 

A.  Ves. 

Q.  You  think  there  is  anything  at  all  that  you 
could  do  so  that  the  thing  could  be  patched  up  to 
where  the  two  of  you  could  be  happy?  [16] 
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A.    No. 

Q.  All  right,  at  the  time  you  were  married,  Mrs. 
Paddock 

The  Court :  Mr.  Davis,  the  Court  feels  that  Mrs. 
Paddock,  as  she  has  alleged  in  her  grounds  for 
divorce  hasn't  been  specific  enough  if  you  expect 
her  to  get  it. 

Q.  (By  Mr.  Davis)  :  All  right,  just  what  is  the 
diffculty  between  you  and  Mr.  Paddock — as  a  mat- 
ter of  fact,  Your  Honor,  they  haven't  lived  together 
for  over  a  year. 

The  Court:  That  is  right,  but  in  this  instance 
they  are  both  asking  for  the  divorce  and  the  gen- 
eral statement  of  proof  which  is  evidence  so  far 
is  certainly  not  sufficient  to  warrant  the  Court — 
why  aren't  they  living  together?  What  motivated 
the  problem  to  the  point  of  where  it  is  at  the  pres- 
ent time  and  no  proof  has  been  put  on  as  to  that. 

Q.  (Mr.  Mrs.  Davis)  :  Mrs.  Paddock,  you  said 
that  you  and  Mr.  Paddock  didn't  get  along.  Now, 
what  were  the  specific  causes  that  made  it  impos- 
sible for  you  to  get  along? 

A.  Well — I  mean,  wouldn't  just  disagreements 
and  temperaments  not  the  same,  things  like  that 
— I  mean,  you  get  to  the  point  where  it  is  even  bad 
for  your  health — I  mean,  mentally  and  physically. 

Q.    What  did  you  disagree  about? 

A.  Well,  he  would  go  off  weekends  and  never 
come  home.  I  never  [17]  knew  where  he  was  at. 

Q.  Over  how  long  a  period  of  time  did  that  last 
before  you  finally  separated? 


78  Harold  D.  Paddock  vs. 

(Testimony  of  Florence  Paddock.) 

A.     Oh,  four  or  five  months. 

Q.  And  prior  to  that  time  you  said  that  you 
had  not  been  getting  along  for  a  period  of  four  or 
five  years?  A.     Yes. 

Q.  Now,  had  you  had  quarrels  between  the  two 
of  you?  A.    Yes. 

Q.  What  precipitated  those  quarrels?  What 
started  them  off  ? 

A.  Oh,  running  of  the  business  and  things  like 
that. 

Q.  As  a  matter  of  fact,  did  Mr.  Paddock  like 
to  go  places  where  you  liked  to  go? 

A.  Well,  it  got  to  the  point  where  neither  one 
of  us  could  go  any  place.  Neither  one  of  us  were 
agreeable  on  that. 

Q.  How  did  you  spend  your  evenings?  What 
did  you  do  after  the  day's  w^ork  was  over? 

A.    I  stayed  home  and  I  don't  know  what  he  did. 

Q.     You  mean  he  left  home?  A.     Yes. 

Q.  Did  that  go  on  for  quite  a  long  period  of 
time  ?  A.    Yes. 

Q.     Did  that  lead  to  quarrels  between  you? 

A.    Well,  yes. 

Q.  How  did  that  come  about?  Did  you  ask  him 
where  he  had  been?  [18] 

A.    No,  I  figured  that  was  his  own  business. 

Q.  What  caused  the  quarrels  then?  Thv  fight- 
ing between  the  two  of  you? 

A.  Well,  just  like  I  said,  it  got  to  the  point  he 
was  never  home  and  we  couldn't  agree  on  anything 
ever. 
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Q.  Did  you  talk  to  him  about  why  he  wasn't 
home  ?  A.    Yes. 

Q.     What  did  he  say? 

A.  That  is  what  he  said — our  quarreling  and 
everything,  that  he  just  rather  be  out. 

Q.  And  when  he  finally  left  home  did  he  say 
anything  as  to  whether  or  not  he  was  going  to  con- 
tinue to  live  with  you  or  whether  he  wasn't? 

A.     No,  he  just  left  home. 

Q.     And  set  up  his  own  apartment? 

A.     Yes. 

Q.     That,  you  say,  was  in  October  1952? 

A.    Yes. 

Q.  Have  you  tried  since  that  time  to  get  him  to 
come  back  home?  A.     No. 

Q.  Has  he  made  any  attempts  to  say,  "Well, 
let's  come  on  back  and  go  to  living  together"? 

A.     No. 

Q.  In  your  own  mind  do  you  feel  that  the  matter 
is  hopeless  as  far  as  trying  to  live  together  with 
him?  [19]  A.    Yes,  that  is  right. 

Mr.  Davis:  Your  Honor,  I  think  that  about 
covers  the  grounds  as  thoroughly  as  I  can  cover  it. 

Mr.  Kay:  I  certainly  agree  with  Mr.  Davis  the 
word  "incompatibility"  means  people  can't  get 
along  and 

The  Court:  The  Court  doesn't  want  to  take  ar- 
^gument  at  this  time,  Mr.  Kay,  you  will  have  your 
t  turn. 

Q.     (By  Mr.  Davis) :     Mrs.  Paddock,  when  you 
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were  married  to  Mr.  Paddock  was  he  running  a 

business  at  that  time?  A.    Yes. 

Q.  What  was  the  business  t  What  kind  of  busi- 
ness was  it? 

A.  Well,  paint  contracting  and  a  little  paint 
store. 

Q.    And  where  was  the  paint  store  located? 

A.  Well,  at  the  time  we  were  married  it  was 
located  on  Fourth  Avenue. 

Q.  And  was  that  this  property  that  is  now 
known  as  the  Sunshine  Market?  A.     Yes. 

Q.  Now,  at  the  time  you  were  married  was  Mr. 
Paddock  in  the  process  of  purchasing  that  prop- 
erty? A.    Yes. 

Q.  You  know  of  your  own  knowledge  how  much 
the  total  purchase  price  was? 

A.     No,  I  don't.  [20] 

Q.  Do  you  know  of  your  own  knowledge  as  to 
what  had  been  paid  at  the  time  that  you  were  mar- 
ried? 

A.  No,  I  know  that  we  were  paying  payments 
on  it  ]:)ut  I  never 

Q.  Can  you  tell  me  how  much  the  payments 
were  you  were  making,  a  month? 

A.     I  beheve  it  was  $50.00. 

Q.  And  did  those  payments  then  continue  for 
a  considerable  period  after  you  were  married? 

A.    Well,  it  seems  to  me  like  they  did. 

Q.    All  right,  that  property  then,  was  that  the 
X^roperty  that  we  have  called  the  Sunshine  Market) 
property  ?  A.     Yes. 
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Q.  Now,  in  1939,  Mrs.  Paddock,  Anchorage  was 
relatively  small  town,  was  it  not?  A.     Yes. 

Q.  Do  you  remember  about  what  the  i^opulation 
was? 

A.  Oh,  no,  I  don't.  I  imagine  around,  oh,  12 
or  15  hundred  people. 

Q.    Might  have  been  as  much  as  three  thousand? 

A.  Well,  it  could  have  been,  I  have  no  idea. 
It  was  small. 

Q.  How  many  paint  stores  were  there  in  An- 
chorage at  that  time? 

A.  Well,  I  believe  there  were  about  two  paint 
stores. 

Q.  And  then  the  various  hardware  stores  also 
sold  paints,  did  they  not?  A.     Yes. 

Q.  Mr.  Paddock,  you  say,  was  a  painting  con- 
tractor? [21]  A.     Yes. 

Q.  He  actually  went  out  and  did  painting  him- 
self at  that  time,  did  he  not?  A.    Yes. 

Q.     And  also  hired  men  to  help  him? 

A.     That  is  right. 

Q.  Now,  during — after  your  marriage  did  you 
work  in  that  store,  Mrs.  Paddock?  A.     Yes. 

Q.  And  during  the  time  when  Harold  was  out 
J  painting  did  you  actually  run  the  store? 

A.    Yes,  I  was  there. 

Q.  Then  following  that  when  was  it  that  you 
bought  the  old  McNally  property  —  the  property 
that  we  now  call  the  Paddock  store  property  or  the 
I  Paddock  Paint  and  Furniture  Store  property? 
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A.  Well,  I  don't  exactly  remember.  It  was  about 
1941  or  '42,  I  believe. 

Q.  Now,  you  bought  that  I  beheve  from  Mr. 
McXally,  did  you  not  ?  A,     Yes. 

Q.  Do  you  remember  the  purchase  price  of  that 
jjroperty  at  that  time? 

A.     I  iDelieve  it  was  $20,000.00. 

Q.     And  do  you  know  how  much  was  paid  down? 

A.     I  have  forgotten.  [22] 

Q.  Did  you  likewise  pay  that  property  out  at 
so  much  a  month?  A.     Yes. 

Q.     And  is  the  property  paid  for? 

A.    Yes. 

Q.  During  the  —  after  your  marriage  did  you 
and  Mr.  Paddock  maintain  a  joint  banking  ac- 
count ?  A.     Yes. 

Q.  And  was  that  bank  account  the  business 
account  ?  A.     Yes. 

Q.  Was  there  ever  any  other  account  except  the 
business  account? 

A.    No,  no  personal  accomit,  no. 

Q.  And  as  you  took  in  money  in  the  store  or 
as  money  was  taken  for  the  contracting  it  went 
into  that  accoimt,  is  that  right? 

A.     That  is  right. 

Q.  And  as  money  was  paid  out  for  Living  ex- 
penses and  other  expenses  came  out  of  it? 

A.     That  is  right. 

Q.  And  that  account  has  continued  through  the 
years  up  to  the  present  time,  has  it?  A.    Yes. 

Q.     Ail  light,  did  it  become  necessary  over  the 
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period  of  years  to  borrow  some  money  in  connec- 
tion with  tliese  various  businesses?  A.    Yes. 

Q.  And  in  borrowing  money  did  you  personally 
sign  the  notes  and  [23]  mortgages'? 

A.    Well,  some  of  them  I  did. 

Q.  And  I  believe  you  signed  one  as  late  as  this 
sunmier  after  you  and  Mr.  Paddock  had  separated, 
did  you  not?  A.    Yes. 

Q.     That  is  the  mortgage  for  $22,000.00? 

A.     Yes. 

Q.  All  right,  in  connection  with  income  tax, 
have  you  folks  filed  joint  income  tax  returns  over 
the  years?  A.     Yes. 

Q.    As  to   all  the   business  known  as  Paddock 
Paint  and  later  Paddock  Paint  and  Furniture? 
I  A.    Yes. 

I  Q.  Now,  the  property  that  is  now  known  as  the 
Sunshine  Market  actually  stands  in  Mr.  Paddock's 
name,  does  it  not?  A.     Yes. 

Q.     And  the  property  that  is  known  as  the  Pad- 
dock Paint  and  Furniture   Store   likewise   stands 
I  in  his  name,  does  it  not  ?  A.     Yes. 

Q.     How  about  the  family  home,  does  that  stand 
1  in  both  names  ? 

A.     No,  that  is  in  his  name. 

Q.  All  right,  did  you  actually — Mrs.  Paddock, 
idid  you  and  Mr.  Paddock  actually  conduct  this 
business   over   all   these   years   as   partners? 

Mr.  Kay:  I  object  as  leading  and  calls  for  con- 
clusion of  [24]  the  witness. 

The  Court:     Objection  sustained. 
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Mr.  Davis:  As  being  leading  or  calling  for  con- 
clusion ? 

The  Court :  Both.  I  am  not  sure  that  the  witness 
kno^Ys  what  a  partnership)  is. 

Q.  (By  Mr.  Da\is) :  Mrs.  Paddock,  do  you 
know  what  a  partnership  is? 

A.  Well,  1  figure  if  two  people  have  worked  in 
business  long  enough  even  if — like  the  income  tax, 
it  was  written  down  as  a  jDartnership. 

Q.  Bid  you  file,  as  a  matter  of  fact,  partner- 
ship income  tax  returns'?  A.    Yes. 

Q.     Over  periods  of  many  years  last  past? 

A.     Yes,  Mr.  Godchaux  has  all  of  those. 

Q.  All  right.  Now,  in  the  course  of  your  mar- 
riage to  Mr.  Paddock,  in  addition  to  the  two  pieces 
of  property  that  we  have  mentioned,  did  you  then 
acquire  the  home  property? 

A.     Yes. 

Q.    Where  the  family  home  is?  A.     Yes. 

Q.  Do  you  remember  what  was  i)aid  for  that 
property  ? 

A.  Well,  I  believe  for  the  property  and  for  the 
lot  and  the  building  it  was  $900.00. 

Q.    And  when  was  that  property  acquired?  [25] 

A.  Well,  I  don't  exactly  remember.  I  believe — 
we  have  had  it  eight  or  nine  years,  something  like 
that,  nine  or  ten  years,  so  it  would  be  around  '43 
I  imagine. 

Q.  Was  the  property  considerably  fixed  up  and 
imjjroved  after  it  was  purchased? 

A.    Yes,  the  house  was  fixed  up. 
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Q.  And  have  you  any  idea  how  much  is  pres- 
ently in  that  house  from  you  and  Mr.  Paddock? 
How  much  you  put  into  it  outside  of  the  purchase 
price'?  A.    Well,  no  I  don't. 

Q.  Have  you  been  living  in  that  place  as  the 
family  home  since  the  time  you  bought  it? 

A.    Yes. 

Q.  And  Mr.  Paddock  lived  there  too,  did  he, 
up  until  the  time  he  moved  out  as  you  testified? 

A.    Yes. 

Q.  All  right,  that  property  is  the  property  we 
have  marked  on  the  exhibit  here  as  being  the  fam- 
ily home  property,  is  that  right? 

A.    Yes. 

Q.  Now,  then  did  you  later  buy  a  piece  of  prop- 
erty next  door  to  that  family  home  property? 

A.    Yes. 

Q.    And  what  did  that  property  consist  of? 

A.     Well,  little  furnished  house.   [26] 

Q.     Small  house  on  a  lot,  is  it?  A.     Yes. 

Q.     Full  sized  lot?  A.     Yes. 

Q.  Now,  was  that  property  in  your  name  or  Mr. 
Paddock's  or  both  names? 

A.     I  just  put  it  in  my  name. 

Q.  All  right.  How  was  the  down  payment  made 
for  that  property? 

A.  Well,  it  was  taken  out  of  the,  you  know, 
business. 

Q.  And  have  the  payments — has  the  rent  from 
that  little  house  presently,  generally  carried  the 
payments  on  that  lot?  A.     Yes. 
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Q.  Have  there  been  some  instances  in  which  the 
rent  has  not  taken  care  of  the  payments? 

A.  Yes,  it  was  vacant  for  a  couple  of  months 
that  I  had  to  pay  them  out  of  what  Mr.  Paddock 
gave  me. 

Q.     Was  that  within  the  last  few  months? 

A.     Yes. 

Q.  Do  you  remember  how  much  the  pui'chase 
price  of  that  jDropeity  was? 

A.     It  was  $7,500.00. 

Q.  Do  you  know  how  much  has  been  paid  on 
the  account  of  that  contract? 

A.     Well,  it  is  a  little  over  $5,000.00  balance. 

Q.  I  believe  that  Mr.  Godchaux  has  that  prop- 
erty as  well  as  all  [27]  the  other  property  carried 
on  the  books  of  the  business  here  .^ 

A.    Yes. 

Q.  All  right.  Now  then,  in  the  course  of  the 
business  did  the  partnership  or  the  business  acquire 
ceitain  x^ropeity  out  at  Spenard  ?  A.     Yes. 

Q.  And  I  beUeve  that  that  property  is  shown 
on  Mr.  Godchaux's  statement  as  well,  is  it  not ! 

A.     It  is. 

Q.  And  that  property  is  being  purchased  on 
contract  I  A.     Yes. 

Q.  And  I  beheve  the  statement  shows  the  bal- 
ance that  is  presently  due,  or  was  due  at  the  end 
of  last  year  on  that  particular  contract,  is  that^ 
correct?  A.     I  believe  it  is,  ves. 

The  Court:    Mr.  Da^is,  I  didn't  imdei"stand  that. 
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Mr.  Davis:  I  said  the  statement  shows  a  bal- 
ance due  as  of  December  31,  last  year. 

The  Court:     Thank  you. 

Q.  (By  Mr.  Davis)  :  Mrs.  Paddock,  is  the  fam- 
ily home  mortgaged  or  do  you  know? 

A.     No,  as  far  as  I  know  it  isn't. 

Q.  The  family  home  then,  according  to  your 
testimony,  is  clear?  A.    Yes. 

Q.  Are  the  other  properties — the  Sunshine  prop- 
erty or  Sunshine  [28]  Market  property  and  Pad- 
dock Store  mortgaged?  A.     Yes. 

Q.  Do  you  know  the  total  amount  of  those  mort- 
gages ? 

A.  No,  I  don't.  I  believe  it  is  aromid,  all  to- 
gether around  $30,000— $28,000  or  $26,000. 

Q.  And  you  have  testified  that  the  property 
next  door  to  the  family  home  is  being  purchased 
on  contract?  A.     Yes. 

Q.    With  a  balance  due  of  some  $5,000.00? 

A.    Yes. 

Q.  And  the  property  out  in  Spenard  likewise  is 
being  purchased  on  contract?  A.     Yes. 

Q.  Now,  then  was  certain  property  acquired  out 
i  in  Mt.  View  ?  A.     Yes. 

Q.     Do  you  know  what  that  property  consists  of  ? 

A.    A  lot. 

Q.  And  is  there  a  warehouse  building  or  some 
kind  of  building  on  there?  A.    Yes. 

Q.  Used  for  storage  in  connection  with  the  busi- 
ness ?  A.    Yes. 


88  Harold  D.  Paddock  vs. 

(Testimony  of  Florence  Paddock.) 

Q.  And  was  certain  property  acquired  down  in 
the  Anchor  River  area  or  Homer  area? 

A.    Yes.  [29] 

Q.    Do  you  know  what  that  j)roperty  consists  of? 

A.    Well,  it  is  a  recreation  site,  they  call  it. 

Q.  And  that  was  purchased  fairly  recently,  was 
it  not?  A.    Yes. 

Q.     Is  there  any  improvement  on  that  property? 

A.    Well,  there  was — no,  there  wasn't. 

Q.  Has  there  been  some  improvement  since  you 
and  Mr.  Paddock  sejoarated,  do  you  know? 

A.    As  far  as  I  know  there  hasn't. 

Q.  All  right,  during  the  course  of  your  mar- 
riage, I  will  ask,  an  automobile  was  purchased? 

A.     Yes. 

Q.  And  was  that  purchased  out  of  the  common 
funds,  this  business  account  that  we  have  been  talk- 
ing about?  A.    Yes. 

Q.     And  whose  name  was  that  car  put  in? 

A.    Mine. 

Q.  I  will  ask  as  to  whether  or  not  you  before 
that — strike  that — was  that  car  carried  as  part  of 
the  assets  of  the  business  known  as  Paddock  Paint 
and   Furniture?  A.    Yes. 

Q.  And  the  various  expenses  in  comiection  with 
the  car,  were  they  defrayed  through  the  business 
as  well?  A.    Yes. 

Q.  How  about  the  utility  bills  and  the  oil  bills 
and  other  expenses  [30]  of  the  family  home,  was 
that  handled  as  part  of  the  business  of  Paddock 
Paint  and  Furniture  Store?  A.    Yes. 
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Q.  All  right,  going  back  to  the  automobile,  Mrs. 
Paddock,  did  you  trade  that  automobile  in  within 
the  last  six  months?  A.    Yes. 

Q.    And  bought  a  new  car  with  iti 

A.    Yes. 

Q.  What  kind  of  a  car  was  it  that  you  traded 
in'^  A.     It  was  a  Packard. 

Q.     And  what  modeH 

A.    It  was  a  1952. 
_     Q.     1952  Packard?  A.     Yes. 

ft   Q.    Was  it  a  sedan?  A.     Yes. 

P    Q.     How  much  did  you  get  on  the  automobile  on 
the  trade-in?  A.     $2,800.00. 

Q.     And  how  much  did  the  new  automobile  cost? 
[|,  A.     It  cost  around  $4,300.00. 

Q.  Now,  are  you  purchasing  that  new  automo- 
bile then  on  contract?  A.     Yes. 

Q.  How  much  a  month  do  you  pay  on  that  auto- 
mobile? A.     $107.00. 

Q.     And  what  is  that — 12  months  contract?  [31] 

A.    Yes. 

Q.    When  was  the  automobile  purchased? 

A.    It  was  in  April. 
1      Q.     Of  this  year?  A.     Yes. 

Q.     Then  the  automobile  will  be  fully  paid  up 
then  at  the  end  of  March  of  this  coming  year,  is 
t  that  your  testimony  ?  A.    Yes. 

Q.  All  right.  I  will  ask  as  to  whether  or  not  the 
paint  business  that  you  testified  to,  later  became 
a  paint  and  furniture  business?  A.     Yes. 

Q.     When  was  that  change  made? 
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A.  Weil,  approximately  —  changed  in  aromid 
1946  I  believe.  I  don't  know  exactly — '45,  I  don't 
recall  the  exact  date. 

Q.  And  is  the  furniture  end  now  the  major 
portion  of  the  business? 

A.     Well,  they  are  both  about  the  same. 

Q.  Is  there  much  general  contracting  being  done 
by  Mr.  Paddock  in  recent  years'^ 

A.     No. 

Q.  So  the  paint  business  now  is  limited  to  the 
sale  of  paints  and  paint  supplies,  is  that  right'? 

A.    Yes,  that  is  right. 

Q.  All  right,  Mrs.  Paddock,  since  your  separa- 
tion from  Mr.  Paddock  how  has  the  financial  end 
of  your  living  been  handled?  [32] 

A.  Well,  Mr.  Paddock  has  been  paying  me  so 
much  a  month. 

Q.  Now,  did  he  until  recently  continue  to  ijay 
the  fuel  bill  and  the  other  bills  in  connection  with 
the  house,  through  the  store?  A.     Yes. 

Q.  And  how  much  was  he  giving  you  a  month 
for  your  living  expenses  at  the  time  that  you  sep- 
arated ? 

A.  Well,  at  the  time  I  separated  I  worked  up 
until  March  and  then  it  was  from,  oh,  I  would  say 
about,  I  believe  it  was  June  that  he  started  making 
— ^you  know,  giving  me  payments. 

Q.  Just  a  minute.  You  worked  up  mitil  March 
of  what  year?  A.     1953. 

Q.  When  you  say  "worked"  you  mean  you 
worked  in  the  store/ 
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A.  Yes,  he  was  outside  from  January  until 
March. 

Q.  And  you  continued  then  to  work  in  the  store 
as  you  had  done  in  the  past  until  March  of  this 
year,  is  that  right?  A.     Yes. 

Q.  All  right,  how  much  then — strike  that  ques- 
tion— why  was  it  that  you  quit  working  in  the 
store  ? 

A.  Well,  we  decided  it  was  best  and  he  said 
that  we  couldn't  work  there  together  so  then,  that 
is  why  I  left. 

Q.     And  when  was  that? 

A.    At  the  end  of  March. 

Q.  Now,  from  time  to  time  during  the  course 
of  the  spring  and  summer  of  1953  have  you  been 
going  back  to  the  store?  [33] 

A.     Not  very  often. 

Q.    And  I  will  ask  as  to  whether  or  not  you 

went  back  on  some  occasion  about  the  month  of 

.  July — remember  that  occasion?  A.     No. 

'      Q.    Well,   did  you   and  Mr.   Paddock  get  into 

some  kind  of  argument  on  one  occasion  when  you 

li  went  back  to  the  store  ? 

A.  You  mean — I  don't  quite  understand  what 
(5  you  mean. 

Q.  Did  you  have  an  argument  about  whether  or 
,  not  you  should  come  on  the  store  premises  along 
|i  about  July  of  1953?  A.     No. 

Q.    Well,  did  you  ever  have  such  an  argument? 

A.    Yes. 

Q.    When  was  that? 
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A.    Well,  it  was  in  November. 

Q.  All  right,  I  will  ask  if  on  one  occasion  Mr. 
Paddock  forcibly  put  you  off  the  premises? 

A.    Well,  yes,  out  of  the  office. 

Q.    When  was  that? 

A.  Well,  I  guess  that  was  in  July,  approxi- 
mately. 

Q.  All  right,  going  back  then  to  the  time  that 
Mr.  Paddock  left  home  how  much  did  he  give  you 
toward  oi)eration  of  the  family  home  expenses'? 

A.  Well,  he  started — he  gave  me  a  $1,000.00  or 
started  out  with  $1,000.00. 

Q.     And  was  that  $1,000.00  a  month? 

A.     Well,  one  month. 

Q.     That  is  the  first  month  then  is  it  ?  A.    Yes. 

Q.     And  what  x>ayment  was  made  after  that? 

A.  Well,  I  believe  around  $600.00  and  then 
$500.00  and  then  he  started  taking  out  the  expenses 
on  the  checks. 

Q.  AVhen  you  say  that  he  paid  $1,000.00,  the  first 
month,  was  that  over  and  above  the  expenses  of 
operation  of  the  house,  the  fuel,  lights  and  the  re- 
pairs, that  sort  of  thing?  A.     Yes. 

Q.  And  when  he  paid  $600.00  how  long  did  that 
$600.00  continue  ? 

A.  Well,  I  think  I  got  $600.00  one  month  and 
then  I  got  $500.00  and  after  that  then  he  started 
taking  out  the  expenses. 

Q.  How  much  did  he  pay  you  during  the  month 
of  November  ?  A.    Well,  he  paid  me  $400.00. 

Q.    How  much  did  he  pay  you  during  the  month 
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of  December  ?  A.    Well,  he  gave  me  $200.00. 

Q.  All  right,  how  much,  if  you  know,  have  you 
received  all  together  in  1953? 

A.  You  mean  that  he  has  paid  me  or  I  have 
drawn? 

Q.  Well,  what  he  paid  you  and  how  much  you 
have  drawn  from  the  business  account  during  1953  ? 
The  total?  A.    Well,  I  don't  know  exactly. 

Q.  Now,  Mr.  Kay  mentioned  a  figure  here  of 
about  $16,000.00,  is  that  relatively  right?  [35] 

A.     Yfell,  that  is — he  seemed  to  put  down  every 
little  item  from  January  on  so  I  suppose,  because 
I  haven't  looked  at  the  books. 
JP':   Q.     At  any  rate  the  books  do  reflect  what  you 
have  taken  from  the  business,  do  they  not? 

»-  A.     Yes. 
Q.     All  right,  how  much  does  it  cost,  Mrs.  Pad- 
dock, to  keep  the  girls  in  school? 

A.     I  imagine  it  is  around  $350.00. 

Q.     Per  month  ?  A.     Yes. 

Q.  Does  that  include  travel  expenses  back  and 
forth?  A.     No,  not  for  both. 

Q.     Where  are  the  children  in  school? 

A.  Well,  the  oldest  one  goes  to  school  in  Port- 
land and  the  youngest  in  Centralia. 

Q.  How  much  does  it  cost  for  eating  for  you, 
Mrs.  Paddock? 

A.     Oh,  about  $100.00  a  month. 

Q.     How  much  does  it  cost  for  your  clothes? 

A.  Well,  for  my  clothes  it  costs  around,  oh, 
$150.00,  $200.00. 
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Q.  Now,  you  have  had  the  right  to  draw  checks 
on  this  joint  account  for  many  years  last  past,  have 
you  not?  A.     Yes. 

Q.     Do  you  still  have  that  right?  A.    No. 

Q.     Wlien  was  that  cut  off?  [36] 

A.     I  believe  it  was  cut  off  in  June. 

Q.     Of  this  year? 

A.    Yes,  May  or  June. 

Q.  And  did  Mr.  Paddock  advertise  in  the  papers 
against  any  of  the  stores  granting  you  credit? 

A.     No,  but  he  called  them  up. 

Q.  Called  up  the  various  stores  where  you  had 
been  dealing?  A.     Yes. 

Q.  And  did  that  make  it  difficult  for  you  to  get 
credit  ? 

A.  Well,  after  they  told  me  about  it  I  didn't  tiy 
to  get  credit. 

Q.  All  right,  hovv  much  do  you  feel  it  tako?^  a 
month  for  you  to  get  along,  keeping  in  mind  that 
you — that  Mr.  Paddock  is  now  requiring  you  to  pay 
the  oil  ])ill,  light  bill,  and  the  fact  that  you  have 
got  the  daughters  to  take  care  of  and  the  car  pay- 
ment, what  does  it  take  a  month  for  you  to  get 
along?  A.     Well,  around  $750.00. 

Q.  As  a  matter  of  fact  in  these  months  now  when 
you  haven't  been  getting  $750.00  have  you  gone  be- 
hind? A.    Well,  I  am  behind,  yes. 

Q.     Do  you  now  owe  certain  bills? 

A.    Yes. 

Q.     How  much  do  you  owe? 

A.     Oh,  I  imagine  around  $2,000.00. 
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Q.     Do  you  owe  tuition  for  the  girls  schools'? 

A.    Yes. 

Q.  Have  you  incurred  certain  bills  here  and 
there  in  connection  with  the  household? 

A.    Well,  light  bill,  yes. 

Q.     Is  the  light  bill  presently  unpaid? 

A.     Yes. 

Q.     When  should  it  have  been  paid? 

A.  Well,  it  should  have  been  paid,  oh,  around 
the  14th  or  17th,  when  I  generally  get  at  it. 

Q.     Of  December?  A.    Yes. 

Q.  How  about  the  fuel  bill,  has  that  been  paid 
as  far  as  you  know?  A.    Yes. 

Q.  You  said  Mr.  Paddock  deducted  that  from 
the  check  he  sent  to  you?  A.     Yes. 

Q.  How  much  have  you  paid  on  the  account  of 
your  attorney's  fees  and  costs  of  this  action? 

A.     $150.00. 

Q.  Is  there  any  other  property,  Mrs.  Paddock, 
any  other  real  property  over  and  above  what  we 
have  mentioned  here? 

A.     Not  that  I  know  of.  Not  to  my  knowledge. 

Q.  Now,  there  is  a  stock  in  trade  in  connection 
1  with  the  furniture  and  paint  store,  is  there  not? 

A.    Yes.  [38] 

Q.  Now,  all  of  the  property  including  the  stock 
i  in  trade  and  the  real  property  is  reflected  in  the 
'books  of  the  Paddock  Paint  Company,  is  it  not? 

A.    Yes. 

Q.  However,  the  value  set  up  in  the  books — the 
I  value  of  the  various  properties  was  set  prior  to  the 
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time  that  Mr.  Siil^erer  made  this  appraisal  was  it? 

A.     Yes. 

Q.  Do  you  have  any  knowledge  of  what  the 
books  show  the  value  of  these  particular  properties 
to  be? 

A.  No,  it  is  approximately,  though,  what  you 
have  there. 

Q.    Approximately  the  same?  A.    Yes. 

Q.  Do  you  mean  it  is  approximately  the  same 
as  Mr.  Silberer's  appraisal?  A.    Yes. 

Q.  All  right,  is  there  anything  else  then,  Mrs. 
Paddock  at  this  time  that  you  want  to  give  testi- 
mony concerning  this  matter,  either  the  matter  of 
the  grounds  for  divorce  or  the  matter  of  property 
betw^een  you  and  Mr.  Paddock? 

A.     Nothing  that  I  can  think  of  right  now. 

Q.  That  is  all  at  this  time.  Mr.  Kay  will  want 
to  cross-examine  you. 

The  Court:  The  Court  will  stand  recessed  for 
ten  minutes. 

Recessed  11:10  o'clock  a.m.  [39]  Reconvened 
11:23  o'clock  a.m. 

The  Court:    Mr.  Kay,  you  may  cross-examine. 

Mr.  Kay:    Thank  you,  Your  Honor. 

FLORENCE  PADDOCK 
testifies  as  follows  on 

Cross  Examination 
By  Mr.  Kay: 

Q.  Mrs.  Paddock,  you  came  to  Anchorage  about 
1936,  did  you  not?  A.     It  was  in  1935. 
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Q.     1935.  You  went  to  work  for  Mr.  Paddock  in 
the  store  in  1936,  I  believe? 
A.    Yes,  I  imagine. 

Q.    And  what  was  the  nature  of  your  work  at 
the  time  you  first  went  to  work  for  Mr.  Paddock*? 
A.     Well,  sort  of  taking  care  of  the  store  and  an- 
swering phones  while  he  was  out. 

Q.     Did  Mr.  Paddock  have  any  other  employees 
besides  yourself  at  that  time? 
A.     No,  he  had  a  partner. 

Q.  He  was  already  in  partnership  at  the  time, 
was  he  not?  A.    Yes. 

i|.  Q.     Do  you  remember  the  name  of  the  fellow  with 
whom  he  was  with  in  the  painting  contracting  busi- 
:  ness  ?  A.     Mr.  McNally. 

Q.     He  later  bought  out  Mr.  McNally 's  interest  in 
1  the  business  ?  [40]  A.     Yes,  sir. 

Q.     What  salary  were  you  drawing  back  in  those 
f  days? 

A.    Well,  being  like — say,  just  answering  phones 
and  selling  what  little  paint  there  was  to  sell  at  the 
f  time,  oh,  approximately  $40.00  a  month. 

Q.     Quite  a  bit  of  difference  between  Anchorage 
^salaries  in  those  days  and  now?  A.     Yes. 

Q.  And  you  continued  to  work  then  in  the  store 
until  you  and  Mr.  Paddock  were  married  in  1938, 
January  1938?  A.    Yes. 

Q.    And  then  you  continued  to  w^ork  after  the 
marriage  down  through  the  years,  did  you  not? 
A.    Yes. 
Q.    That  work  was  more  or  less  of  your  own 
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choice,  was  it  not,  Mrs.  Paddock?  You  liked  the 
opportunity  to  come  down  town  to  be  in  the  store 
and  work? 

A.  Not  necessarily.  I  wanted  to  help  and  being 
it  was  slow  those  times  it  would  lielj)  out  in  the 
business  too. 

Q.  And  so  you  continued  that  helping  in  the 
business  on  a  more  or  less  sometimes  regular  and 
sometimes  irregular  basis? 

A.    No,  it  was  regular. 

Q.    AVell,  it  wasn't  daily,  was  it?  A.    Yes. 

Q.    Every  day  since  1938?  [41]  A.    Yes. 

Q.     That  you  have  been  at  the  store? 

A.     Yes. 

Q.     What  were  your  hours? 

A.    "Well,  I  go  to  work  at  nine  and  leave  at  six. 

Q.  Well,  now  is  that  not  your  testimony  that  you 
were  there  every  day  from  nine  to  six,  is  it,  Mrs. 
Paddock? 

A.    Well,  sure,  there  had  to  be  somebody  there. 

Q.  Well,  there  were  other  employees  as  the  store 
expanded  ? 

A.  Well,  yes  in  later  years  we  had  other  em- 
ployees. 

Q.  As  a  matter  of  fact,  from  about  1942  on  there 
have  ])een  other  employees  have  there  not? 

A.     Yes. 

Q.  And  isn't  it  a  matter  of  fact  that  you  fre- 
quently would  not  come  down  until  10:30  or  11:00 
o'clock  ? 
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A.  I  always  showed  up  unless  IMr.  Paddock  was 
there. 

Q.  Well,  if  Mr.  Paddock  was  there  you  didn't 
feel  the  same  necessity  for  getting  down  there? 

A.  No,  but  I  generally  got  down  in  the  morning 
because  lots  of  times  he  wouldn't  be  around  there 
and  somebody  had  to  be  there. 

Q.  Now,  when  did  you  first  get  on  the  bank 
account?  When  were  you  first  authorized  to  draw 
checks  on  the  business,  if  you  recall? 

A.    Well,  right  after  we  were  married. 

Q.  Up  until  that  time  you  had  not  had  the  au- 
thority to  write  checks  on  the  firm  account?  [42] 

A.     No,  because  I  was  only  an  employee. 

Q.  And  there  have  been  two  bank  accounts,  have 
there  not?  A.    Yes. 

Q.  And  for  a  long  period  of  time  you  generally, 
more  or  less  handled  the  books  of  the  business,  did 
you  not? 

A.  Yes,  only  at  the  end  of  the  year  an  account- 
ant took  care  of  them. 

Q.  And  in  the  course  of  that  work  you  would 
ji necessarily  sign  checks  paying  the  current  bills? 

A.     That  is  right. 

Q.  Some  of  those  checks  you  signed  Florence 
Paddock  and  many  of  them  you  signed  H.  D.  Pad- 
dock and  you  could  sign  either  name  and  the  bank 
•would  clear  either  name  that  you  wrote  on  either 
account?  A.    That  is  right,  yes. 

Q.    Now,   you   continued   to   be   carried   on  the 
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])ooks  of  the  firm  as  an  employee  do\Yn  until  about 

1948  or  '49,  did  you  not?  A.     No. 

Q.  Are  you  sure  of  that,  Mrs.  Paddock?  Have 
you  ever  examined  the  books  of  those  previous  years 
to  see  how  you  were  carried? 

A.     No,  I  haven't. 

Q.  Well,  you  stated  in  answer  to  a  question  by 
Mr.  Davis  that  you  had  filed,  you  and  Mr.  Paddock 
had  filed  partnership  returns,  is  that  correct? 

A.     That  is  correct,  yes>  on  the  income  tax.  [43] 

Q.  Now,  are  you  sure  or  aware  of  the  difference 
between  a  joint  tax  return  filed  by  husband  and 
wife  and  a  full  i^artnership  tax  return,  Mrs.  Pad- 
dock? 

A.  I  mean,  Mr.  Godchaux  has  all  of  those — I 
mean,  it  is  right  down  there.  I  took  it  for  granted 
it  was  a  partnership. 

Q.  Well,  then  you  don't  know  whether  or  not  the 
firm  filed  actual  partnership  tax  returns  or  not, 
do  you?  A.    Well,  I  believe  they  did. 

Q.     But  do  you  know? 

A.  Well,  no  unless  I  look  at  it  again.  I  can't  say 
positively  that  they  did. 

Q.  Were  you  aware  of  the  fact  that  in  about 
1947  or  '48  or  around  in  there  it  became  advan- 
tageous for  husband  and  wife  to  file  joint  tax  re- 
turns from  the  point  of  view  of  submitting  income? 

A.  Well,  yes,  Mr.  Godchaux — if  it  was  under 
joint  return — like  I  say  I  can't 

Q.  That  is  the  time  when  you  and  Mr.  Paddock 
first  began  to  file  joint  tax  returns,  is  it  not? 
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A.     Well,  somewhere  in  there,  yes. 

Q.  And  that  was  because  of  this  advantage  which 
had  been  given  to  us  by  Congress  permitting  hus- 
band and  wife  to  submit  income?  A.    Yes. 

Q.  You  and  Mr.  Paddock  ever  have  a  written 
partnership  agreement  of  any  kind'? 

A.     No,  I  didn't  figure  it  was  necessary.  [44] 

Q.  Did  you  ever  have  an  oral  partnership  agree- 
ment? Did  Mr.  Paddock  and  you  ever  say  so  in  so 
many  words? 

The  Court:    You  asked  two  questions. 

A.  I  mean  after  we  had  been  married  so  long 
you  just  don't  ask  your  husband  that  you  should 
have  a  partnership,  you  don't  dream  of  it. 

Q.  In  other  words,  then  the  answer  is  that  you 
and  Mr.  Paddock  have  never  had  either  a  written 
or  oral  partnership  agreement  of  any  kind? 

A.     No,  that  is  right. 

Q.  And  during  all  these  years  you  have  had 
either  one  or  two  bank  accounts? 

A.  Well,  in  the  First  National  Bank  we  always 
deposited  First  National  checks  and  the  Bank  of 
Alaska  the  same.  I  mean,  that  is  the  way  Mr.  Mc- 
Nally  started  it  and  the  way  we  continued  doing  it. 

Q.  And  those  two  bank  accounts  were  either  in 
the  name  of  Harold  D.  Paddock  or  Paddock  Paint 
and  Furniture? 

A.  Well,  they  were  under  Harold  D.  Paddock 
and  Florence  Paddock. 

Q.  Now,  you  are  sure  they  were  under  the  name 
of  Florence  Paddock? 
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A.  Well,  no,  the  Bank  of  Alaska  could  have 
been.  The  First  National  Bank  wasn't. 

Q.  As  a  matter  of  fact,  both  bank  accounts  were 
just  H.  D.  Paddock  or  Paddock  Paint  and  Furni- 
ture? A.     I  believe — yes.  [45] 

Q.     But  you  were  authorized  to  sign  checks'? 

A.     Yes. 

Q.  Other  employees  of  the  ton  are  authorized 
to  sign  checks  on  those  accounts,  are  they  not? 

A.  No,  well,  generally  if  we  went  Outside  or 
something,  to  the  States,  but  otherwise  they  weren't. 

Q.  Well,  as  a  matter  of  fact,  there  are  at  least 
two  employees  now  and  have  been  for  several  years 
that  are  authorized  to  sign  checks? 

A.  Well,  we  went  to  the  States  one  time  and 
they  were  and  I  don't  know  if  Mr.  Paddock  ever 
had  them  taken  off  there  or  not. 

Q.     How  long  ago  was  that?  Several  years  ago? 

A.  Oh,  I  imagine  it  was  a  couple  or  three  years 
ago. 

Q.  Now,  you  state  that  down  during  the  course 
of  the  years  that,  you  testified  on  direct  examina- 
tion, that  you  had  signed  some  notes  and  mortgages 
relating  to  the  business? 

A.     I  believe  I  have. 

Q.  Those  notes,  aside  from  this  last  mortgage 
since  you  have  separated,  were  largely  relatively 
small  loans?  A.     That  is  right. 

Q.  Necessary  while  Mr.  Paddock  was  Outside 
from  time  to  time? 

A.     Well,  sometimes  and  sometimes  small  notes 
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and  mortgages — yes,   they  were   on   the   property 

while  he  was  here  too. 

Q.  Mr.  Paddock  was  able  to  borrow  consider- 
able sums  of  money  at  [46]  either  bank  without 
your  signature  was  he  not?  A.     Yes,  he  has. 

Q.  As  a  matter  of  fact,  he  was  able  to  borrow  as 
much  as  $20,000  in  January  1947  from  the  Bank  of 
Alaska  without  your  signature,  was  he  not? 

A.  Well,  that  would  just — due  to  their  fault, 
otherwise  they  would  have  had  me  sign  before,  just 
like  they  did  in  May. 

Q.  The  occasions  when  you  had  to  sign  were 
usually  when  Mr.  Paddock  was  Outside  and  would 
return  and  then  they  would  request  his  signature 
on  the  note  in  addition  to  yours? 

A.  Not  necessarily,  as  far  as  I  know  they  didn't. 
I  would  go  down  and  sign  it.  It  was  never  too  great 
an  amount. 

Q.  Mr.  Paddock  was  able  to  borrow  $12,000 
from  the  First  National  Bank  or  National  Bank 
in  August  '49  without  your  signature,  was  he  not? 

A.     That  is  probably  right. 

Q.    And 

The  Court:     Mr.  Kay,  the  Court  will  point  out 

jl  to  you  that  the  Court  considers  marriage  a  partner- 

['  ship  and,  therefore,  based  upon  statements  of  Judge 

^  Dimond  and  Judge  Folta  and  experience   of  this 

Court,  it  is,  therefore,  the  Court's  feeling  that  any 

improvements  to  the  contrary  will  be  a  waste  of 

time. 

Mr.    Kay:      Let    me    get    the    Court's    thinking 
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straight.  The  mere  fact  that  the  people  are  part- 
ners constitutes  the  wife  a  partner  in  business? 

The  Court:  No,  the  mere  fact  they  are  married 
and  in  this  [47]  case  particularly  where  they  have 
w^orked  together. 

Mr.  Kay:  Well,  that  is  the  point,  if  I  may  just 
express  myself  briefly.  Certainly  the  mere  fact  that 
people  are  married  doesn't  constitute  the  wife  in 
any  sense  a  partner  in  business.  My  wife  is  not  my 
partner,  nor  is  your  wife  yours.  Even  if  I  had  a 
grocery  store,  filling  station  or  anything,  if  there 
is  a  partnership  here  in  the  business  it  depends 
entirely  on  the  partnership  principals  and  partner- 
ship laws  and  marriage,  as  far  as  I  can  see,  would 
have  no  more  to  do  with  it  than  if  they  weren't 
married  and  had  worked  in  the  business  under  the 
same  circumstances  during  the  years.  I  feel  I  am 
legally  right  on  that  point.  The  Court  has  briefed 
me  on  the  situation,  on  this  situation,  however,  I 
don't  want  to  prolong  the  testimony  if  Your  Honor 
feels  otherwise. 

The  Court:  I  am  doing  it  for  two  reasons.  One 
to  shorten  the  time  and  the  other  reason  is  to  put 
you  on  notice  as  to  the  Court's  thinking  on  the 
matter. 

Mr.  Kay:  Well,  in  that  connection  then  I  would 
like  to,  after  the  close  of  the  evidence,  submit  a  little 
memorandmn  on  the  law  concerning  that. 

The  Court:  Well,  the  Court  would  rather  have 
more  than  a  memorandum.  It  will  take  more  than 
a  memorandum  to   convince  the   Court  what  vou 
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state  legally  and  maybe  technically  might  be  one 
thing,  but  as  to  the  rights  of  the  parties  and  divorce 
proceeding  as  set  out  by [48] 

Mr.  Ivay:  The  rights  of  parties  of  divorce  pro- 
ceedings is  just  what  the  Court  feels  is  right.  The 
Court  has  almost  complete  discretion. 

The  Court:  That  is  what  the  Court  wanted  to 
point  out. 

Mr.  Kay:  Oh,  yes,  no  question  about  that.  I  am 
just  going  into  that  to  point  out  there  is  no  part- 
nership in  the  legal  sense  that  would  not  effect 
whatever  decision  the  Court  might  make  in  the 
division  of  the  property. 

The  Court :    The  point  that  appears  to  that  court 
is  that  v/e  are  consuming  time  here  on  something 
that  w^ould  have  no  bearing  or  wouldn't  bind  the 
'  court. 

Mr.  Kay:  Well,  I  think  if  there  was  a  business 
partnership,  if  they  had  agreed  to  become  partners, 
1  either  orally  or  in  writing  and  deducted  the  business 
i  as  a  partnership,  equal  partners,  then  there  is  no 
sense  in  us  being  here  in  court.  Then  dissolve  the 
partnership  and  each  get  50  percent,  but  that  isn't, 
as  I  understand  the  law,  the  situation  at  all  and 
that  is  what  we  are  here  to  decide  as  to  what  would 
be  a  fair  and  reasonable  portion  of  the  property 
for  the  Court  to  set  aside  to  one  or  the  other  of 
these  two  people  and  what  I  was  trying  to  get 
away  from  was  Mr.  Davis'  insistence  that  this  was 
a  partnership. 

The  Court:    Well,  of  course,  I  think  the  Court 
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probably  has  expressed  his  thinking  on  the  matter, 
that  is  simply  this:  If  there  had  in  fact  been  a 
written  partnership  or  if  in  fact  there  had  been 
an  agreement  as  an  oral  partnership,  it  would  have 
[49]  no  bearing  upon  this  case,  based  upon  the  fact 
she  has  been  working  most  of  the  time  unless  you 
can  prove  to  the  contrary.  That  is  why  the  Court 
feels  out  of  deference  to  your  opinion,  the  Court 
should  express  his  opinion  to  you  and  you  can  guide 
your  trial  of  the  case  accordingly. 

Q.  (By  Mr.  Kay) :  Well,  now,  Mrs.  Paddock, 
did  you  have  any  money  or  properties  of  your  own 
at  the  time  you  married  Mr.  Paddock? 

A.    No. 

Q.    You  owned  no  real  property"? 

A.     No. 

Q.  Did  you  have  any  personal  property  to 
amount  to  anything?  A.     No. 

Q.  During  the  period  of  your  marriage  have  you 
contributed  in  cash,  anything,  at  any  time  to  the 
business  or  the  acquisition  of  the  property  by  either 
one  of  you? 

A.  Well,  not  actually  in  cash.  Just  in  time  and 
work  and  my  Mother  kept  the  children  for  two 
years  after  we  were  married  to  help  out. 

Q.  But  to  get  back  to  the  question,  you  haven't 
put  in  any  money  into  the  business? 

A.     No,  not  actual  cash,  no. 

Q.  Aside  from  the  piece  of  property  next  to  the 
home,   which   you   bought   for   $7,500.00   on   which 
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there  is  a  $5,000.00  balance,  do  you  have  any  prop- 
erty in  your  own  name  now?  [50] 

A.    No. 

Q.     How  about  the  interest  in  a  corporation,  I 
believe  you  have  x)robably  forgotten  about? 

A.    That  is  dissolved. 

Q.     That  was  a  corporation  organized  to  operate 
a  lodge  at  Wasilla?  A.     Yes. 

Q.     You  say  that  corporation  is  now  dissolved? 

A.    Yes. 

Q.    Do  you  consider  your  interest  in  that  of  any 
value  whatever  at  the  present  time?  A.     No. 

Q.     The  automobile  is  in  your  name  is  it  not? 

A.     Yes. 

Q.     So  what  you  have  in  your  name  now  is  the 
small  house  property  next  to  the  home? 

A.    Yes. 

Q.     And   which   you   have    an    equity    of    about 
$2,500.00?  A.     That  is  right. 

Q.     And  the  new  Packard  on  which  there  is  a 
balance  of  $700.00  or  $800.00  left  to  pay? 

A.     Yes.  The  reason  I  put  it  in  my  name  was 
that  when  he  bought  the  other  property,  why,   I 
'Wanted  my  name  on  the  papers  too  and  he  said 
f"no". 

Q.     So  the  other  properties  then  are  all  in  the 
name  of  Harold  D.  [51]  Paddock?  A.    Yes. 

Q.    Now  you  stated  in  answer  to  response  to  a 
question  by  Mr.  Davis  that  you  believed  that  you 
itneeded  approximately  $750.00  per  month? 

A.    Yes. 
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Q.     To  get  along,  is  that  right?  A.    Yes. 

Q.  That  would  amount  to  about  $9,000.00  a  year, 
would  it  not? 

A.     That  is  with  my  working  too. 

Q.  That  is  in  addition  to  what  someone  might 
earn? 

A.  It  would  cost  me  around,  oh,  $1,000.00  a 
month  with  the  girls  out  and  everything  if  I  didn't 
work  myself. 

Q.     Did  you  work  any  during  1953? 

A.     Very  little. 

Q.  So  it  is  your  testimony  then  that  you  need 
$750.00  per  month  in  addition  to  whatever  you 
might  earn  to  get  along,  is  that  right? 

A.     Yes. 

Q.  And  that  you  feel  would  be  in  the  neighbor- 
hood of  $1,000.00  a  month?  A.     Yes. 

Q.  Could  you  break  down  those  amoimts  any, 
Mrs.  Paddock,  break  it  down  in  the  items  you  v;ould 
need  and  so  forth? 

A.  Well,  like  I  say  for  every  day  living  besides 
the  actual  [52]  expenses  of  the  home,  keeping  up 
the  home  and  everything. 

Q.    Well,  now  the  home  is  paid  for  is  it  not? 

A.    Yes,  it  is  paid  for. 

Q.     No  rent,  payments  or  anything  like  that? 

A.     No. 

Q.  And  I  believe  you  said  that  you  could  eat  oal 
— what  was  it,  $150.00  or  something 

The  Court:  $100.00. 

Q.    $100.00  per  month?  A.    Yes. 
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Q.  I  didn't  understand  what  you  said  about 
clothes  ? 

A.  Well,  I  said  around  $100.00  that  would  just 
be — well,  not  every  month,  no,  but 

Q,     Now,  what  other  expenses  would  you  have  ? 

A.  Like  keeping  the  girls  in  school  and  their  ex- 
penses, I  mean,  their  board,  tuition — runs  around 
$350.00  that  is  considering  the  clothes  and  different 
little  things  that  come  up  at  school.  I  mean,  maybe 
at  the  time  it  is  small  amounts,  but  it  all  adds  up. 
Some  months  it  wouldn't  run  that  much  and  some 
months  it  would. 

Q.     That  is  $350.00  for  two  girls?  A.     Yes. 

Q.     Well,  now  what  else? 

A.    Well,  like  the  payments  on  the  car. 

Q.     Anything  else  that  you  can  think  of?  [53] 

A.  Well,  there  would  be  the  ordinary — fuel — 
ordinary  expenses. 

Q.  Fuel  and  utilities.  What  do  utilities  run  out 
there  ? 

A.     Well,  utilities— around  $35.00. 

Q.    And  fuel  runs  what? 

A.  Oh,  I  imagine  around,  well,  it  varies  so  much, 
especially  this  year.  T  would  say  around  $75.00. 

Q.     Can  you  think  of  anything  to  add  in  there? 

A.  Well,  not  offhand — the  taxes  on  the  home 
place. 

Q.  You  have  received  so  far  this  year  from  Mr. 
Paddock  in  the  neighborhood  of,  well,  to  be  exact 
$15,997.60,  have  you  not? 

A.    Well,  that  is  what  he  says. 
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Q.     Through  the  30th  day  of  November  1953? 

A.  Well,  I  know  what  he  gave  me  from  June  to 
November,  but  before  that,  I  mean,  that  is  what 
was  on  the  books.  Now  the  bills  and  things  I  haven't 
gone  over  them  myself  to  see  just  what  he  counted 
in  that. 

Q.  And  these  last  several  months — you  testified 
he  gave  you  $400.00  in  November,  $200.00  in  De- 
cember ? 

A.    Yes,  that  is  with  the  bills  taken  out. 

Q.  Those  amounts  were  cash  after  he  had  paid 
the  bills  in  connection  with  the  operation  of  the 
house  ? 

A.  Yes,  it  was.  It  was  $500.00  then  after  he  had 
taken  out  the  bills 

Mr.  Kay:    Could  I  confer  with  my  client? 

(Mr.  Kay  confers  with  client.)   [54] 

Redirect  Examination 
By  Mr.  Davis: 

Q.  Mrs.  Paddock,  in  connection  with  one  of  Mr. 
Kay's  questions  I  think  that  you  said  that  you  had 
actually  been  carried  on  the  payroll  of  the  business 
until,  say,  1946,  1947,  something  like  that,  was  that 
your  answer? 

A.  Well,  no  I  don't  recall  being  carried  on  the 
payroll. 

Q.    If  you  were? 

A.  I  don't  know  what  they  mean  by  "carried  on 
the  payroll". 
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Q.  If  you  were  carried  on  the  payroll  was  any 
money  paid  to  you  as  an  individual  ? 

A.    Well,  no. 

Q.  And  if  any  money  was  paid  to  you,  did  it  go 
back  into  the  bank  account '^ 

A.  It  went  right  back  into  the  business  if  there 
was,  but  there  wasn't. 

Q.  Since  the  time  you  were  married  have  you 
ever  drawn  any  wages  that  went  to  you  as  an  in- 
dividual? A.     No. 

Q.  What  does  a  clerk  in  the  store  over  there 
make  a  month? 

A.  $475.00  and  $500.00  a  month.  Some  of  them 
make  $475.00  and  $500.00  and  I  don't  know  what 
the  other  one  makes. 

Q.  And  has  that  been  about  the  scale  for  several 
;  years  last  past?  [55] 

A.    No,  around  from  $350.00  to  $400.00. 

Q.     Over  what  period,  Mrs.  Paddock? 

A.  Well,  of  course,  they  had  been  getting  a  raise, 
but,  oh,  I  imagine  since  1946. 

Q.  And  when  was  it  changed  up  to  $450.00  to 
I  $500.00,  if  you  know? 

A.  Well,  let's  see,  our  furniture  man,  when  he 
J  started  to  work  there.  I  believe  he  has  been  work- 
ing about  three  years  and  then  this  last  clerk,  I 
think  she  started  about  four  months  ago.  I  don't 
recall  they  have  hired  them  since  I  left — two  of  the 
clerks. 

Q.    What  are  they  getting? 
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A.  Well,  one  gets  $475.00  and,  I  don't  know,  the 
other  one  gets  $500.00. 

Q.  Now,  you  worked  there  from  October  last 
year  when  you  separated  up  until  probably  March 
of  this  year.  During  that  period  of  time  were  you 
paid  any  wages  as  wages'?  A.    No. 

Q.  And  if  any  wages  were  charged  off  to  you 
did  that  go  into  the  family  bank  account  or  the 
business  bank  account? 

A.  Well,  it  would  have  had  there  been  any 
charged  off  to  me. 

Q.  But  as  an  individual  you  didn't  get  anything 
except  these  drawings  that  Mr.  Kay  is  talking 
about  ?  A.     No. 

Q.  Over  the  period  of  years,  Mrs.  Paddock — in 
the  early  stages  of  1939  this  wasn't  a  very  prosper- 
ous business  was  it?  [56] 

A.     Well,  it  was  slow. 

Q.  Wasn't  much  business  here  at  that  time,  was 
there?  A.     That  is  right,  no. 

Q.  And  then  the  Army  and  Air  Force  moved  in 
in  1941  and  business  started  to  expand  along  with 
all  the  other  businesses  in  the  area? 

A.     That  is  right. 

Q.  All  right,  during  that  period  of  time  were 
you  working  in  the  business?  A.    Yes. 

Q.  Since  you  were  married  back  in  1939  when 
you  needed  money  for  the  operation  of  the  house, 
or  to  go  buy  a  new  dress  or  something  of  that  kind, 
did  you  just  write  a  check  on  the  bank  account? 

A.    It  was  written  off  or  else  I  would  simply  take 
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cash  or  just  charge  it  to  Paddock,  just  charge  to 

he  or  I. 

Q.  As  a  matter  of  fact,  until  you  separated  you 
didn't  keep  any  straight  account  between  you  and 
he?  A.     That  is  right. 

Q.  Anything  that  was  drawn  for  either  of  you 
was  drawn  as  common  drawing  account,  was  it  not? 

A.    Yes. 

Q.  Since  you  have  separated  he  apparently  has 
set  up  some  other  system,  is  that  right? 

A.     That  is  right. 

Q.    All  right,   can  you  tell  us  how  many  em- 
I  ployees  there  were  in  that  [57]  business  in  1942  ? 

A.    Well,  I  think  perhaps  at  the  start  of  the 
( Army  and  construction  we  had  another  clerk. 

Q.    You  are  talking  about  in  the  store? 

A.    Yes. 

Q.  And  then  did  Mr.  Paddock  have  painters 
helping  him  on  the  outside  ?  A.    Yes. 

Q.     That  painting  business  was  largely  seasonal? 

A.    Yes. 

Q.    It  was  mostly  in  the  smnmer  time? 

A.  Yes,  but  there  was  quite  a  bit  in  the  winter. 
It  didn't  die  out  altogether.  There  was  always  one 
or  two  or  three  men  working. 

Q.  Is  it  a  true  statement  then  that  frequently, 
generally,  Mr.  Paddock  worked  outside  and  you 
worked  in  the  store?  A.     That  is  right. 

Q.    And  after  1942  you  added  another  clerk? 

A.    Yes. 
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Q.  And  as  time  went  on  you  added  still  more 
employees  ?  A.    Yes. 

Q.  How  many  have  they  got  now  in  that  busi- 
ness ? 

A.    Well,  they  have  three  besides  Mr.  Paddock. 

Q.     Three  besides  Mr.  Paddock.  All  right. 

Mr.  Davis:    I  think  that  is  all.  [58] 

The  Court:    Any  recross? 

Mr.  Kay:    Just  one  or  two  questions. 

Recross  Examination 

Q.  (By  Mr.  Kay) :  During  the  years  then  you 
have  drawn  whatever  you  needed  or  wanted  from 
either  bank"? 

A.  That  is  right,  so  has  he.  I  never  checked  on 
him,  I  figured  while  he  worked  what  he  did  was  his 
own  business. 

Q.  But  the  bank  accounts  were  there  and  you, 
as  his  wife,  was  entitled  to  what  you  needed? 

A.     That  is  right. 

Mr.  Kay:    Nothing  further. 

Mr.  Davis:    Nothing  further. 

The  Court:    You  may  step  down. 

(The  witness  was  thereupon  excused  and  left 
the  stand.) 

The  Court:  How  much  more  time  does  counsel 
feel  will  be  consumed  in  trial  of  the  case  ? 

Mr.  Davis:  As  far  as  I  am  concerned  I  intend 
to  call  Mr.  Silberer,  Your  Honor,  at  2:00  o'clock,  if 
I  may  and  I  have  no  objection  at  all  to  resting  at 
this  time  and,  in  fact,  Mr.  Kay  wants  to  examine 
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Mr.  Silberer  more  than  I  do,  so  if  you  want  to  go 
ahead  with  the  defendant's  case  it  is  all  right  with 
me. 

The  Court :  Does  counsel  feel  that  you  can  finish 
up  this  [59]  afternoon? 

Mr.  Kay:  Oh,  yes.  Your  Honor,  our  case  won't 
take  over  a  half  hour  or  so. 

The  Court:  Very  well.  The  court  will  stand  re- 
cessed until  1:30,  but  this  trial  will  be  continued 
until  2 :00  o'clock. 

Recessed  12 :00  o'clock  noon.  Reconvened  2 :08 
"       o'clock  p.m. 

The  Court:     The  Court  would  like  to  call  Mrs. 
Paddock  for  two  or  three  questions  that  he  would 
like  to  ask  before  putting  on  Mr.  Silberer.  It  won't 
take  but  just  a  moment,  if  you  don't  mind. 
j     Mr.  Davis:    All  right. 

The  Court:  Then  we  will  have  continuity  of  her 
testimony. 

FLORENCE  PADDOCK 
resumed  the  witness  stand  as  a  witness  on  behalf  of 
the  plaintiff,  and  having  previously  been  sworn,  tes- 
itifies  as  follows  on 

Examination  by  the  Court 
Q.    Do  you  know  how  much  your  husband  was 
orth  when  you  married  him  ?  A.     No,  I  don't. 

Q.  What  did  his  property  consist  of  at  that  time, 
fif  you  know? 

A.    Paddock's  Paint  Store  where  the  Sunshine 
Market  is. 
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Q.  How  large  an  inventory  did  he  have  at  that 
time,  if  you  recall? 

A.  Well,  I  can^t  say.  He  has  a  record  some  place 
in  his  books,  Imt  it  wasn't  too  great.  [60] 

Q.  Well,  I  want  to  know  what  you  know  about 
it? 

A.  Well,  that  I  can't  answer  because  it  has  been 
quite  some  time  back  and  I  have  never  checked  up 
on  it. 

Q.     Was  it  worth  $1,000.00,  $2,000.00,  $3,000.00? 

A.  Oh,  I  imagine  about  $5,000.00.  I  can't  say 
truthfully,  but  I  imagine  in  that  neighborhood. 

Q.  Did  he  have  anybody  worldng  for  him  aside 
from  himself  at  that  time? 

A.  Well,  he  had  painters.  It  was  in  the  contract 
work,  he  w^orked  himself  and  then  he  would  hire 
one  or  two  painters. 

Q.  But  you  are  the  only  one  that  worked  in  the 
store,  is  that  right?  A.    Yes. 

Q.  Do  you  kno^v  Avhether  or  not  this  jjroperty 
or  the  inventory,  and,  well,  balance  sheet  which 
reference  has  been  made  to  for  the  year  1952,  shows 
a  depreciated  value  of  the  property  or  is  that  in 
fact  an  inventory  value  ?  A.    Well, — of  1952  ? 

Q.    Yes,  December  31  ? 

A.  Well,  I  don't  know  exactly  what  you  mean 
by  that. 

Q.  The  Court:  Does  counsel  have  any  further 
questions  ? 

Mr.  Davis :  I  think  Ave  can  bring  out  the  answers 
of  those  with  Mr.  Paddock  and  with  Godchaux. 
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The  Court :    The  Court  has  one  more  question. 

Q.  (By  The  Court)  :  Do  you  think  you  have 
contributed  equally  to  the  business  which  you  and 
your  husband  have  been  engaged  in? 

A.     Yes,  I  feel  that  I  have. 

Q.     Have  you  put  in  as  many  hours  as  he  has? 

A.    Just  as  many,  yes. 

The  Court:    Does  counsel  have  any  questions? 

Mr.  Davis :    That  is  all. 

Mr.  Kay:    No. 

(The  witness  was  thereupon  excused  and  left 
the  stand.) 

Mr.  Davis :  I  would  like  to  call  Mr.  Silberer  now, 
please. 

The  Court:  Mr.  Silberer  may  be  called  and 
sworn. 

EARL  E.  SILBERER 
called  as  a  witness  on  behalf  of  the  plaintiff,  and 
being  first  duly  sworn,  testifies  as  follows  on 

Direct  Examination  * 

By  Mr.  Davis : 

Mr.  Davis :  Your  Honor,  I  think  that  the  defend- 
ant will  stipulate  that  Mr.  Silberer  is  a  duly  auth- 
orized and  qualified  real  estate  broker  in  Anchorage 
and  able  to  testify  concerning  values  of  property 
here. 

The  Court :    Is  that  correct  ? 

Mr.  Kay :    That  is  correct. 

The  Court :    Very  well,  let  the  record  so  state. 

Q.     (By  Mr.  Davis) :    Mr.  Silberer,  at  my  request 
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in  the  first  part  of  May  did  you  make  an  appraise- 
ment of  certain  property  belonging  to  Paddock? 

A.     I  did. 

Q.  I  hand  you  what  has  been  marked  as  Plain- 
tiff Exhibit  No.  1,  dated  May  9,  1953,  and  ask  if 
that  is  a  copy  of  the  appraisement  that  you  made'? 

A.     It  is. 

Q.  Now,  in  making  this  appraisal,  Mr.  Silberer, 
at  that  time  did  you  go  through  the  property  that  is 
known  as  the  family  home?  A.    I  did  not. 

Q.  In  connection  with  the  property,  at  that  time 
did  you  attempt  to  value  it  on  a  conservative  basis? 

A.  I  have  always  tried  to  base  all  my  appraisals 
on  a  conservative  basis. 

Q.    And  is  this  one  so  based  ? 

A.     I  would  say  it  on  a  conservative  basis. 

Q.  In  appraising  the  property  did  you  attempt 
to  take  into  consideration  all  the  various  factors 
concerning  the  location  and  type  of  the  building 
and  the  present  market  of  the  property? 

A.  Well,  when  I  make  an  appraisal  of  a  piece 
of  property  I  take  first  the  location,  surroundings, 
lot  value  and  then  jointly  the  house  and  lot  value, 
jointly  making  my  total  figure.  If  this  was  being 
broke  down  where  the  house  was  always  going  to  be 
there  it  would  be  my — my  opinion  would  be  a  lower 
value  on  the  land. 

Q.  Are  you  talking  now  about  the  home  prop- 
erty? 

A.    Yes,  I  am  talking  about  the  home  property. 

Q.     In  that  connection  you  have  put  a  value  on 
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the  land  of  the  home  i)roperty  of  $5,000.00.  Now, 
is  it  your  testimony  that  the  value  of  the  land  as 
such  would  be  less  if  it  is  going  to  be  continued  to 
be  a  home?  A.     That  is  right. 

Q.  You  put  the  higher  value  on  it  because  the 
property  is  located  in  semi-commercial  district,  as 
to  the  value  of  the  land?  A.     That  is  right. 

Q.  Now,  in  connection  with  the  commercial 
property,  Mr.  Silberer,  has  there  been  any  particu- 
lar change  in  the  value  of  commercial  property 
since  you  made  this  appraisement  back  in  May? 

A.     On  commercial  property  it  is  my  opinion 

that  the  prices  are  the  same  as  they  had  been  in 

the  last  year. 

I      Q.    Do  you  feel  then  that  the  prices  you  have 

;  put  on  the  commercial  property  as  of  last  May  are 

j!  still  fair  property  appraisals? 

A.  I  would  say  that  they  are  very  close  in  there 
;l  to  the  same  figure. 

Q.  All  right,  now  in  connection  with  the  house 
I  property,  you  said  that  you  did  not  go  through  the 
I  house,  inside  the  house  at  the  time  you  made  the 
i  appraisement  ?  A.    That  is  right. 

Q.  Did  you  make  an  inspection  of  that  house 
;this  morning? 

A.  I  made  a  brief  inspection  of  it  this  morning. 
[  I  did  not  enter  all  the  rooms.  It  was  not  convenient 
'to  enter  all  the  rooms  and  the  interior  of  the  house 
j^is  very  nice  and  it  [64]  would,  basing  it  on  today's 
l  market,  after  seeing  the  interior  of  the  house  I 
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might    consider    increasing    the    valuation    of    the 

house  some. 

Q.  And  to  what  figure  would  you  increase  the 
value  of  the  house  after  ha\ing  seen  the  inside? 

A.  Well,  the  total  figure  of  the  house  and  the 
land,  I  would  say  some  place,  approximately  $20,- 
000.00  is  my  opinion.  If  I  was  to  try  to  sell  the 
house  I  don't  believe  I  could  get  any  more  for  it. 
That  is  my  honest  opinion  of  that. 

Q.  Do  you  think,  taking  into  consideration  the 
location  of  the  house  and  its  age  and  the  general 
construction,  the  type  of  building,  do  you  think 
you  could  get  $20,000.00  for  that  house  on  the  pres- 
ent market? 

A.  It  would  seem  to  me  that  it  would  be  rather 
difficult  to  get  the  exact  amount  for  that,  of  course, 
it  is  always  hard  for  real  estate — it  is  always  hard 
to  tell  the  exact  top  dollar  that  one  individual  will 
pay  for  a  piece  of  proj^erty. 

Q.  All  right,  in  your  opinion  do  you  feel  that  if 
that  house  were  put  up  for  sale  today  that  you 
could  get  $20,000.00  for  it? 

A.     I  would  say  $18,500.00  and  $20,000.00  some  | 
place  in  that  neighborhood. 

Q.    What  is  the  location  of  the  house?  j 

A.    It  is  on  7th  Avenue,  I  think,  I  jotted  the  '" 
number  down — 226  East  7th. 

Q.     Is  that  near  the  cemetery?  [65] 

A.    Yes,  it  is. 

Q.  And  the  cemetery  is  it — what  is  it.  East  C 
Street?  A.    I  believe  it  is  East  C. 
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Q.  And  is  this  house  close  to  East  C  Street  on 
7th?  A.     That  is  right. 

Q.     What  sort  of  house  is  if?  How  is  it  built  1 

A.  Well,  it  is  stucco  on  the  outside,  has  a  large 
entrance  way.  On  the  inside  you  come  into  the 
living  room,  2  bedrooms  and  bath  and  then  a  large, 
well,  we  call  them,  vestibules  or  entrance  way  at 
the  rear  of  the  house.  I  did  not  enter  one  bedroom 
or  the  bath  this  morning. 

Q.    All  right,  then 

A.  It  was  very  quick  and  brief  inspection  this 
morning  just  of  the  interior. 

Q.  But  the  interior  of  the  house  is  nicer  than 
Vv'hat  you  might  expect  from  looking  at  it  from  the 
outside,   is  that   your  testimony? 

A.     That  is  right. 

Mr.  Davis:     That  is  all. 

Cross  Examination 
By  Mr.  Kay: 

Q.  Just  a  few  questions,  Mr.  Silberer.  In  con- 
sidering that  value  on  the  house  did  you  consider 
the  furnishings?  [66]  A.     No. 

Q.     So  that  your  price  of  $18,500.00  to  $20,000.00 
would  be  your  considered  estimate  of  the  value  of 
the  building  and  the  land? 
A.     That  is  right. 

Q.    You  noticed  that  the  house  was  nicely  fur- 
limshed,  did  you  not? 
I     A.    It  is  very  nicely  furnished. 

Q.     So  considering  the  value  of  the  furnishings 
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m  the  house,  would  that  possible  if  you  sold  it 
completely  furnished  with  freezer,  refrigerator, 
stove,  wall  carpeting  and  that  type  of  thing,  do 
you  think  that  might  increase  the  value  to  the 
iieignborhood  of,  oh,  say,  $20,000.00  to  $25,000.00? 

A.  1  would  say  approximately  from  $2,000.00 
lo  i?z;oOOm  Wendell. 

<^.  Now,  Mr.  Silberer,  how  close  an  examination 
dia  you  make  of  the  building  in  which  the  Pad- 
aocii.  -L  aint  and  Furniture  Store  is  located? 

2i.  Well,  I  have  been  in  that  building  a  number 
oj.  limes  since  I  have  been  in  Anchorage  and  I 
wenc  down  there,  I  don't  have  all  my  figures  with 
iiie,  out  I  went  down  and  stepped  off  the  building 
ana  ngured  it  more  or  less  on  a  square  footage 
uasis  and  tnen  I  put  the  value  of  the  land  at  $25,- 
000.00.  1  figured  out  that  footage  basis  figuring  50 
lOOt  lot. 

^.  vvell,  that  building  is  an  old  building  which 
nas  ueen  considerably  remodeled  over  the  years? 

x^.    'mat  is  right.  [67] 

Q.  The  same  is  true  of  the  Sunshine  Market 
building  ? 

A.  As  I  miderstand  it  the  Sunshine  Market 
building  is  not,  if  I  recall  it  has  been  quite  some- 
time since  1  made  this  and  as  I  recall  the  Sunshine 
Market  Building  is  not  part  of  it — the  building 
wasn't  being  appraised,  just  the  land,  am  I  right 
on  that? 

Mr.  Davis:     No,  there  was  a  building. 

Mr.  Kay:    I  think  that  is  Item  No.  2,  isn't  it,  Ed? 
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Mr.  Davis:    Two  and  three. 

Q.     (By  Mr.  Kay):    Two  and  three? 

A.  That  is  right,  the  building  or  the  Sunshine 
Market  was  apj)raised  at  $6,000.00. 

Q.    That  is  in  a  pretty  delapidated  shape*? 

A.    That  is  right. 

Q.  And  then  you  didn't  appraise  the  building  on 
the  other  lot  because  that  building  does  not  be- 
long  

A.     That  is  the  one  I  had  mistaken  with  this. 

Q.     Do  you  feel  that  these  figures  that  you  have 
given  then,  both  on  your  estimate  and  on  the  wit- 
ness stand,  are  reasonable  conservative  figures  based 
on   your    experience! 
I.  A.    I  would  say  so,  Wendell. 

Mr.  Davis:  That  is  all,  as  far  as  I  am  con- 
cerned. 

The  Court:  Thank  you.  You  may  step  down, 
Mr.  Silberer. 

Mr.  Kay:  I  would  like  just  a  moment.  Just  one 
other  [68]  question. 

Q.  (By  Mr.  Kay)  :  Mr.  Silberer,  in  considering 
Ithe  value  of  the  home  property  out  there  did  you 
it  consider  the  double  garage  in  the  rear! 

A.    Yes,  we  took  that  into  consideration. 

Mr.  Kay:     I  see. 

Mr.  Davis:  I  would  now  like  to  ask,  if  I  may, 
that  Mr.  Silberer  be  excused  because  he  has  other 
business  and  wants  to  get  back  to  it. 

The  Court:     Does  counsel  have  any  objection? 

Mr.  Kay:     No  objection. 
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The  Court:    Very  well. 

(The  witness  was  thereupon  excused  and  left 
the  stand.) 
Mr.  Kay:     Call  Mr.  Paddock. 

HAROLD  D.  PADDOCK 
called  as  a  witness  on  behalf  of  the  defendant,  and 
being  first  duly  sworn,  testifies  as  follows  on 

Direct  Examination 
By  Mr.  Kay: 

Q.    Your  name  is  Harold  D.  Paddock,  is  it  not? 

A.    Yes,  sir. 

Q.  You  are  the  defendant  in  this  divorce  case 
here  today  ?  A.    Yes,  sir. 

Q.  Mr.  Paddock,  how  long  have  you  lived  in 
Alaska*? 

A.  Since  1931  in  Anchorage,  two  and  a  half 
years  -pvioT  to  that  [69]  in  Juneau. 

Q.  During  all  the  time  that  you  have  been  in 
Alaska  you  have  been  in  the  painting,  paint  con- 
tracting, and  paint  and  furniture  business,  have 
you  not? 

A.  Well,  I  have  been  in  the  paint  contracting 
business  and  paint  retail  business,  but  it  is  not 
until  the  later  years  that  I  have  been  in  the  furni- 
ture business. 

Q.  When  you  came  to  Anchorage  what  business 
did  you  go  into  in  March  1931  ? 

A.     Paint  contracting. 

Q.  And  did  you  go  on  your  own  or  did  you  go 
in  with  somebody? 
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A.  I  started  on  my  own  and  then  I  bought  in  a 
half  interest  in  a  partnership. 

Q.  When  did  you  buy  that  half  interest  in  a 
partnership?  A.     In  '32. 

Q.     1932?  A.     Yes. 

Q.    Who  was  your  partner? 

A.     Edward  T.  McNally. 

Q.     He  is  now  deceased? 

A.     That  is  right. 

Q.  Do  you  recall  what  you  paid  for  the  half 
interest  in  Mr.  McNally's  paint  contracting  business 
that  you  bought  back  then  in  1932? 

A.  Wasn't  too  large  a  sum.  About  all  they  had 
at  that  time  was  [70]  paint  equipment  and  was 
somewhere  less  than  $1,000.00  at  that  time. 

Q.     That  was  in  1932,  depression  prices  too? 

A.     That  is  right. 

Q.    Well,  now  when  did  you  first  open  the  store  ? 

A.  Late  '33  or  early  '34  we  had  taken  on  a 
Dutch  Boy  agency  for  Dutch  Boy  paints,  which  I 
still  have  today,  and  put  in  a  stock  of  paints  and 
wallpaper. 

Q.  And  was  that  store  located  down  in  what  is 
now  the  Sunshine  Market  Building? 

A.  No,  prior  to  when  we  first  opened  at  was 
where  the  Riclnnond  Cafe  or  Bar  is  now. 

Q.    Right  in  the  next  block? 

A.  Yes,  and  I  later  bought  the  property  and 
moved  down  to  where  the  Sunshine  Market  is. 

Q.  When  did  Florence,  Mrs.  Paddock,  come  to 
work  for  you? 
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A.    About  '36,  I  believe. 

Q.  No\y,  at  the  time  she  came  to  work  for  you 
where  was  the  store?  Was  it  still  the  Richmond  or 
had  you  moved  do^vn  to  the  Sunshine  Market  i 

A.     Still  at  Richmond. 

Q.  When  did  you  buy  the  Sunshine  Market 
property  ? 

A.     I  think  it  was  about  '37. 

Q.     Do  you  recall  what  you  paid  for  it? 

A.     Ai'omid  $6,000.00.  [71] 

Q.  Did  it  have  the  jDresent  building  on  it  at 
that  time? 

A.     It  had  a  building  on  it  which  I  remodeled. 

Q.  Was  that  building  an  old  building  at  that 
time  or  a  new  one? 

A.  It  was  a  log  building — had  a  7  foot  ceiling 
in  it  before  I  moved  into  it. 

Q.  How  extensive  was  the  remodeling  which 
you  did  do?  Do  you  recall  what  all  you  did  to  it? 

A.  Well,  I  raised  the  ceiling,  raised  the  floor  up 
to  level  with  the  sidewalk — the  floor  was  down  prob- 
ably 10  inches  or  so  below  the  sidewalk.  It  was  a 
building  that  was  put  in  before  the  streets  were 
leveled  and  made  probably  10  inches  below  the 
street  level.  I  raised  that  up  to  street  level,  and  as 
I  say,  there  was  only  a  7  foot  ceiling  in  it  so  I 
had  to  raise  the  ceiling  to  10  foot  ceiling  and  did 
considerable  work  on  the  foimdation. 

Q.  In  other  words,  it  was  a  pretty  complete  re- 
modeling job? 


Florence  Paddock  127 

(Testimony  of  Plarold  D.  Paddock.) 

A.  Probably  between  $2,000.00  and  $2,500.00  re- 
modeling. 

Q.    At  those  prices?  A.    Yes. 

Q.  And  is  the  building  still  substantially  in  the 
same  shape  as  it  was  when  you  completed  your 
remodeling  ? 

A.  Yes,  with  the  exception  of  a  period  of  sev- 
eral years  now,  why,  the  foundation  is  in  need  of 
repair  and  quite  a  bit  of  repair  is  in  need  on  it. 
In  fact  i  have  to  do  some  before  license  will  be 
extended  to  present  occu^^ancy  in  it.  [72] 

Q.  In  other  words,  the  City  is  requiring  that 
you  make  some  repairs  to  that  foundation  and  other 
repairs  before  they  will  release  it  for  next  year,  is 
that  correct '^  A.     That  is  right. 

Q.  Now,  did  you  pay  cash  for  that  building  or 
did  you  pay  some  down  on  monthly  payments,  do 
you  recall? 

A.     At  the  time  it  was  partially  cash,  yes. 

Q.    You  don't  remember  how  much  down  and 
how  much  was  on  the  balance  do  you? 
•  A.    No,  I  don't  recall  exactly  that  far  back. 

Q.    Well,  now  you  and  Florence  were  married 
lin  January  1938,  were  you  not?  A.    Yes. 

. .  Q.    Now,  at  the  time  you  and  she  were  married 
.can  you  tell  the  Court  to  the  best  of  your  recollec- 
tion just  what  property  you  had  at  that  time  ?  You 
had  half  interest  in  the  paint  company  in  the  first 
place  did  you  not? 

A.  I  had  bought  out  the  other  half  interest  of 
!imy  partner  by  the  time  I  was  married. 
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Q.     Oh,  you  had  bought  out  Mr.  McNally's  half? 

A.    Yes. 

Q.  Do  you  recall  what  you  gave  him  for  the 
other  half  after  you  built  it  up  dui'ing  this  period 
that  you  were  working  with  him? 

A.  Well,  I  don't  recall  exactly.  We  had  in- 
creased our  business  in  stock  which  we  both  drew 
very  little  money  and  api^lied  to  [73]  the  business 
and  had  increased  quite  a  little  to  the  extent  of 
having  a  new  truck  and  larger  stock  of  paint  and 
wallpaper  and  larger  employment  of  men. 

Q.  You  can't  recall  the  figure  what  you  did  pay 
for  his  half  interest*? 

A.  Well,  I  would  roughly  say  the  equity  was 
somewhere  between  $10,000.00  and  $15,000.00. 

Q.  What  you  mean  then  is  at  the  time  of  your 
marriage  you  were — your  net  worth  was  somewhere 
between  $10,000.00  and  $15,000.00? 

A.  Well,  including  the  property  and  all,  prob- 
ably worth  a  little  more  than  that,  but  the  business 
itself 

Q.  Oh,  that  is  just  what  you  consider  your  in- 
terest or  your  paint  company  worth? 

A.  Well,  we  had  to  take  a  $2,500.00  stock  to  get 
the  agency  for  the  Dutch  Boy  paints,  they  required 
$2,500.00  stock,  and  then  we  increased  to  that. 

Q.  That  was  in  1935  and  by  1938  you  had  buill 
that  up — is  that  your  testimony — built  up  you] 
stock  and  inventory?  A.     Yes. 

Q.  Now,  let's  see,  besides  the  equity  of  the  Sun- 
shine Market  Building  and  your  jmint  business,! 
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paint  contracting  business,  did  you  have  any  other 

property  at  the  time  you  were  married? 

A.  Nothing  that  amounted  to  anything.  I  had  a 
lot  that  I  bought  on  delinquent  tax  sale  that  didn't 
amount  to  much. 

Q.     Did  you  eventually  sell  that?  [74] 

A.    Yes,  I  sold  that  later. 

Q.  Well,  then  could  you  give  the  Court  a  rough 
estimate  of  what  you  consider  a  fair  value — fair 
figure  for  your  net  worth  at  the  time  of  your 
marriage  ? 

A.  Yv^ell,  that  is  a  little  hard  to  make  a  state- 
ment on  that,  considering  the  valuation  of  the  busi- 
ness which  was  built  uj^  over  a  i3eriod  of  years  and 
bought  into  a  well  established  business — that  was 
•  worth  quite  a  bit  is  the  reason  that  I  bought  into 
it  and  so  in  dollars  and  cents  to  say  what  it  is  worth 
or  what  somebody  pays  you  for  clientele  for  the 
business  that  you  had  would  be  hard  to  state. 

Q.  Well,  you  have  given  us  one  figure  on  that, 
roughly,  of  just  the  business  alone  of  around  $10,- 
000.00.  Would  you  say  that  $15,000.00  or  $20,000.00 
would  be  a  fair  figure  for  your  net  worth  at  that 
time  ?  A.    Yes. 

Q.  Well,  now  when  did  you  buy  the  Sunshine 
iMarket,  I  mean,  the  store  property  what  is  now 
the  location  of  Paddock  Paint  and  Furniture  ? 

A.     1942. 

•   Q.    Was   the    building   already    located    on   the 
property  at  that  time?  A.    Yes. 
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Q.  What  was  it,  a  new,  old,  or  what  kind  of 
building  was  it  at  the  time  you  bought  it? 

Q.  Well,  it  was  pretty  badly  run  down  and  it 
was  mainly  apaitments,  [75]  and — of  small  apart- 
ments, and  the  portion  where  the  paint  store  part 
is  now  was  occupied  by  the  Railway  Express  Com- 
pany. 

Q.  Do  you  recall  what  you  jjaid  for  that  prop- 
erty? A.    $20,000.00. 

Q.    Xow,  that  was  in  1942?  A.    Yes. 

Q.  And  since  that  time  you  have  substantially 
remodeled  it  from  time  to  time,  have  you  not  ? 

A.  Yes,  it  has  been  completely  remodeled,  com- 
pletely rechanged. 

Q.  Part  of  it  has  been  reconstiiicted  in  fact  has 
it  not!  .       ,    .* 

A.  You  might  say  it  all  pretty  much  has,  but 
is  in  need  of  it  again. 

Q.  'VMien  did  you  buy  the  home  property  we 
have  been  talking  about  here  as  your  home? 

A.  Well,  it  was  along  about  the  same  time.  That 
was  purchased  a  little  prior  to  that.  It  was  still 
in  '42  or  late  '41,  I  don't  remember  just  offhand. 

Q.  You  bought  the  lot  and  house  separately  and 
then  moved  the  house  on  the  lot,  did  you  not  ? 

A.  No,  the  building  was  moved  on  to  the  lot  by 
somebody  else,  who  tore  it  up  in  moving,  and  it 
was  in  pretty  sad  shape  and  I  bought  it  very  rea- 
sonable due  to  the  fact  that  it  was  badly  torn  up. 
It  dropped  down,  pushed  the  floor  out  of  it  and 
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all  that  while  turning  and  pulliiig  it  in  on  the  lot, 

so  I  bought  it  pretty  reasonable  due  to  that  fact. 

Q.  Do  you  remember  what  you  paid  for  the 
home  property  back  in  '41,  '42'? 

A.     Neighborhood  of  $800.00. 

Q.     That  is  both  the  house  and  lot? 

A.    Yes. 

Q.  Now,  you  have  done  considerable  remodel- 
ing, have  you  not? 

The  Court:  Counselor  is  that  important,  what 
he  paid  for  it?   It  was  acquired  after  his  marriage. 

Mr.  Kay:  It  seems  to  me  it  is  important  in  this 
respect:  To  bring  out  the  chronology  of  acquisition 
of  this  property.  From  my  point  of  view  I  would 
like  to  show  that  it  was  actually  acquired  by  Mr. 
Paddock  very  early  in  the  marriage,  either  before 
or  at  the  time  of  it,  or  a  year  or  so  after  the  mar- 
riage. Now  surely  we  are  not  going  to — 1  don't 
wish  to  debate  the  point,  but  the  point  to  me  is 
what  has  happened  since  then  has  largely  been,  at 
least  as  far  as  the  increase  in  value  of  this  prop- 
erty, has  just  been  normal  increase  of  all  property 
[lin  the  Anchorage  area  by  reason  of  the  growth  of 
the  area. 

The  Court:  Wouldn't  the  Court  take  that  into 
^consideration  ? 

Mr.  Kay:  I  certainly  hope  so.  It  is  just  some- 
thing that  I  wanted  to  bring  out,  however,  if  I  am 
koing  into  it  too  extensively  I  will  be  glad  to  hurry 
It  along. 

The  Court:    The  Court  doesn't  want  to  tell  you 
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how  to  try  your  case.    The  Court  just  wanted  to 
hurry  along  unless  you  think  you  have  overlooked 
something.  [77] 

Q.  (By  Mr.  Kay) :  Then,  Mr.  Paddock,  it  has 
been  extensively  remodeled,  is  that  correct? 

A.  I  put  about — in  dollars  and  cents — better 
than  $12,000.00  in  it  and  the  big  majority  of  the 
work  was  done  by  myself. 

Q.  Now,  then  you  have  since  bought  a  hundred 
foot  frontage  on  Spenard  Road  across  from 
Sweum's  Grocery?  A.    Yes. 

Q.    What  did  you  pay  for  that? 

A.    $15,000.00. 

Q.  How  much  of  that  remains  unj)aid  on  the 
land? 

A.  Around — there  is  a  building  on  it  too — •_ 
around  $12,000.00. 

Mr.  Davis:    I  missed  that,  I  am  sorry. 

A.    Around  $12,000.00  I  believe. 

Mr.  Davis:    About  $12,000.00? 

A.    I  think  that  is  about  correct. 

Q.  (By  Mr.  Kay)  :  You  then  also  placed  a  ware" 
house  building  on  that  property,  have  you  not? 

A.    Yes. 

Q.    What  was  the  cost  of  that  building? 

A.    $4,200.00. 

Q.  And  getting  it  on  there  cost  you  something 
too,  did  it  not? 

A.  $4,200.00  or  $400.00  to  $500.00,  I  beheve,  was 
the  cost  of  the  building  to  jjut  it  on  the  lot,  but 


Florence  Paddock  133 

(Testimony  of  Harold  D.  Paddock.) 

it  cost  $800.00  to  [78]  fix  the  foundation  to  support 

it  after  it  was  moved  on. 

Q.  So  the  cost  of  that  building  located  on  the 
lot  was  about  $5,000.00?  A.     That  is  right. 

Q.    And  is  that  paid  for — the  building? 

A.     The  building  is  paid  for,  yes. 

Q.  Now,  you  also  have  a  lot  in  Mt.  View,  and 
a  small  building,  do  you  not? 

A.     That  is  right. 

Q.  What  did  you  pay  for  that  and  when  did 
you  acquire  it,  do  you  know?  A.     1950. 

Q.  And  do  you  recall  the  amount  you  i^aid  for 
it?  A.     $750.00  for  the  lot. 

Q.     What  would  you  say  it  is  now  worth? 

A.     Between  $1,000.00  and  $1,500.00,  maybe. 

Q.  All  right,  there  was  some  mention  of  a  recre- 
ational site  near  the  Homer  Air  Strix3.  About  how 
much  do  you  have  invested  in  that? 

A.     About  $200.00— between  $200.00  and  $250.00. 

Q.  Have  you  received  patent  to  it  or  is  it  still 
pending  ?  A.     Yes. 

Q.    You  do  have  patent?  A.     Yes. 

Q.  Do  you  consider  it  worth  much  more  than 
what  you  have  in  it?  [79] 

A.     As  speculation.  I  bought  it  on  speculation. 

Q.    But  it  has  no  great  value  then  right  now 
except  to  hold  for  speculation,  of  what  you  have 
]  in  it,  is  that  right?  A.     That  is  right. 

Q.  Now,  when  you  and  Mrs.  Paddock  were  mar- 
ried she  was  then  working  for  you  in  the  store, 
was  she  not?  A.    Yes. 


I 
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Q.  What  was  the  nature  of  her  duties  at  that 
time,  Mr.  Paddock'? 

A.  Answering  the  telephone  mainly  and  taking 
appointments  for  contract  work  and  sell  paints, 
mark  prices,  etc.  or  show  w^allpaper. 

Q.  Just  a  general  job  of  employee  in  a  ]Daint 
store  or  small  store,  is  that  correct'? 

A.    That  is  right. 

Q.  Now,  was  there  any  difference — change  in 
those  duties  after  your  marriage?  A.    No. 

Q.  What  has  been  the  nature  of  her  work  in  this 
store  then — has  her  work  in  the  store  in  the  years 
since  that  time  been  substantially  the  same? 

A.    About  the  same  I  would  say,  yes. 

Q.  There  has  been  an  addition  in  the  fact  that 
of  recent  years  she  has  more  or  less  kept  the  books 
of  the  store,  has  she  not? 

A.  Yes,  to  a  considerable  extent.  She  mailed 
bills,  posted  accounts.  [80] 

Q.    And  write  checks?  A.    Yes. 

Q.  Now,  who  has  been  the  manager.  Let's  take 
the  paint  contracting  business  first.  Did  Mrs.  Pad- 
dock have  anything  to  do  with  the  paint  contracting 
business  while  you  were  in  it  other  than  answering 
the  jjhone  and  taking  appointments? 

A.    No. 

Q.  She  didn't  have  anything  to  do  with  bidding 
the  jobs,  did  she — estimating? 

A.  Well,  I  don't  think  she  would  be  capable 
of 

Q.    Did  she?  A.    No. 
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Q.  Did  she  have  anything  to  do  with  hiring  the 
hel]D  in  your  paint  contracting  business? 

A.    No. 

Q.  Have  anything  to  do  with  the  actual  execu- 
tion of  the  work  whatsoever  *? 

A.  No,  other  than  what  has  been  mentioned  of 
answering  the  phone  and  taking  ax)pointments. 

Q.  Now,  as  between — let's  take  the  period  down 
to  the  first — strike  that — when  did  you  go  out  or 
stop  your  paint  contracting  business? 

A.     Early  part  of  July  of  this  year. 

Q.    July  of  this  year?  A.     Yes.  [81] 

Q.  Now,  let's  take  the  period  down  to,  say  1945. 
Between  1938  and  1945  which  was  the  money  maker, 
the  income  producer — the  major  portion — the  retail 
store  or  the  paint  contracting  business? 

A.     The  paint  contracting. 

Q.  And  at  the  time  you  got  out  of  the  paint 
contracting  business  did  that  continue  to  be  the 
case,  or  did  the  store  gradually  take  the  greater^ — 
bring  in  the  greater  portion  of  income? 

A.  Well,  that  is  something  that  would  vary. 
Depends  on  how  much  you  wanted  to  devote  to 
).  either  one  of  them. 

Q.  Let's  break  it  down  a  little  further.  Between 
1945  and  1950  did  the  paint  contracting  business 
continue  to  be  the  major  income  producer? 

A.  Well,  I  would  say  ''no"  because  I  was  trying 
to  get  away  from  the  paint  contracting  business 
due  to  the  larger  investment  and  time  that  it  had 
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taken,  I  was  trying  to  switch  over  to  strictly  a 

retail  business. 

Q.  About  1945  or  thereabouts  then  you  began 
to  devote  more  of  your  time  to  the  management  of 
the  store  than  you  did  to  the  paint  contracting? 

A.    Yes. 

Q.  Now,  during  all  of  this  time,  Mr.  Paddock, 
who  was  the  manager  of  Paddock  Paint  and  Furni- 
ture Store  ?  A.     I  was. 

Q.  Who  did  the  buying  of  supplies  and  inven- 
tory? [82]  A.     I  did. 

Q.  When  you  entered  the  furniture  business 
who  did  the  buying  of  furniture'? 

A.     I  did. 

Q.  And  you  still  do.  Have  you  always  done  the 
buying  for  the  store? 

A.  With  the  excei)tion  of  one  or  two  occasions 
I  sent  my  furniture  man  out  to  buy. 

Q.  Has  Mrs.  Paddock  ever  really  worked  in  the 
store  in  any — what  you  might  call  a  managerial  or 
executive  capacity"? 

A.    Well,  I  don't  quite  get  you  there. 

Q.  Well,  we  have  covered  one  point — buying, 
and  who  sets  the  size  of  the  inventory  that  you  have 
been  carrying? 

A.  Well,  you  are  speaking — she  has  written  out 
the  orders  for  the  buying  l3ut  I  always  stated  the 
quantity  to  buy,  if  that  answers  the  question. 

Q.  In  other  words,  who  selected  who  you  were 
going  to  buy  your  items  from?  Did  you  select  your 
supplies  or  did  she? 
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A.    No,  I  selected  them. 

Q.  Who  decided  on  what  amomits  of,  let's  say, 
paints  you  were  going  to  buy  at  any  one  time  from 
any  one  supplier'?  A.     I  always  did. 

Q.  Who  decided  how  much  furniture  you  were 
going  to  buy  from  any  one  company'? 

A.  Well,  I  have  mainly,  but  I  have  a  furniture 
manager  that  does  [83]  lots  of  buying,  quantity 
buying,  that  I  don't  question  his  ability  too  much 
on,  however,  if  I  take  a  trip  Outside,  why,  then 
I  do  the  quantity  buying  and  buy  what  I  think 
will  sell. 

Q.  Who  has — let's  see,  Mr.  Godchaux  does  your 
bookkeeping,  does  he  not^  A.     Yes. 

Q.    Now? 

A.     No,  I  have  a  bookkeeper,  but  he  does 

Q.    Your  accounting? 

A.     The  auditing  and  reports  of  income  tax. 

Q.    Who  selected  Mr.  Godchaux? 
j     A.    I  did.  I  had  him  as  bookkeeper,  part  time 
bookkeeper,  several  years  back,  from  the  time  he 
.was  keei^ing  various  accounts  around  town,  includ- 
ing Ketchikan  Spruce  Mills. 

Q.  Who  hires  and  fires  the  employees  of  the 
ustore?  A.     Well,  mainly  I  do. 

.  Q.  Have  there  been  occasions  from  time  to 
time  when  Mrs.  Paddock  might  either  employ  or 
discharge  one? 

A.  She  may  have  hired  an  employee  for  the 
'store  after  we  might  have  agreed  on  it  between  us 
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or  something,  ])iit  I  iiave  always  hired  all  my  own 

painters  and  tired  them. 

Q.  jS'ow,  when  you  i'omid  it  necessary  from  time 
to  lune  to  borrow  money  in  the  course  of  your  busi- 
ness who  has  negotiated  those  loans? 

A.     1  have.  [84] 

(^.  Has  it  been  necessaiy  for  you  to  have  Mrs. 
Paddock's  signature  on  these  loans  which  you  got? 

A.  No,  only  in  my  absence  and  with  the  excep- 
tion of  the  last  loan  I  made  w^hich  the  bank  felt 
was  an  micertainty. 

Q.     That  w^as  after  the  divorce  was  started? 

A.    Yes. 

Q.     Or  after  the  separation?  A.    Yes. 

Q.  Prior  to  that  time  you  borrowed  up  to  $45,- 
000.00  on  your  own  signature? 

A.     That  is  right. 

Q.  And  you  have  dealt  with  both  the  Bank  of 
Alaska  and  the  First  National  Bank,  have  you  not  ? 

A.     Yes. 

Q.  Now,  you  have  had  two  bank  accounts,  one 
at  the  First  National  Bank  and  at  the  Bank  of 
Alaska,  have  you  not?  A.     That  is  right. 

Q.  Those  accounts  are  in  the  name  of  H.  D.  Pad- 
dock or  Paddock  Paint  and  Furniture  Store,  are 
they  not? 

A.  Yes.  They  were  originally  set  up  because  of 
the  paint  contracting  and  I  did  work  for  them  both. 

Q.  Now,  Mrs.  Paddock's  signature  has  always 
been  honored  on  both  of  those  accounts,  has  it  not? 

A.     Yes. 
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Q.  Whether  she  was  writing  checks  for  the 
business  or  for  operation  [85]  of  the  house  or  what- 
ever it  might  be,  she  had  authority  to  write  checks 
on  both  of  those  accounts  1 

A.     That  is  right. 

Q.  Do  you  have  other  employees  who  are  au- 
thorized to  write  checks'^ 

A.    I  have  from  time  to  time. 

Q.  There  are  two  employees  who  write  checks 
on  the  account  of  the  First  National  Bank  now,  are 
there  not,  or  is  it  the  Bank  of  Alaska? 

A.    No,  neither  one. 

Q.  I  see.  The  bookkeeper  and  someone  else  was 
authorized  for  a  period  of  time  to  write  checks  on 
the  account,  were  they  not?  A.    Yes. 

Q.  Now,  Mr.  Paddock,  how  did  it  happen  that 
.a  mother  with  two  relatively  small  children  was 
spending  time  down  at  the  store  rather  than  being 
home  taking  care  of  the  house? 

A.  Well,  didn't  like  to  stay  home,  maybe.  I  don't 
know. 

j    Q.    Just  liked  to  take  part  in  the  business,  is 
|that  the  idea?  A.     Yes,  I'd  say  so. 

Q.  Was  that  i)articularly  at  your  request  that 
ishe  came  down  and  participated  in  the  business  as 
:she  has?  A.    No. 

j    Q.    Have  you  ever  suggested  that  you  preferred, 
I'hat  she  might  put  her  time  to  better  advantage  to 
jiake  care  of  the  home  than  the  business?  [86] 
i   A.    Yes. 

Q.    As  a  matter  of  fact,  that  has  been  one  of  the 
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or  sometliiiig,  but  I  have  always  hired  all  my  own 

painters  and  tired  them. 

Q.  iS'ow,  when  you  fomid  it  necessary  from  time 
to  lune  to  borrow  money  in  the  course  of  your  busi- 
ness who  has  negotiated  those  loans? 

A.     1  have.  [84] 

(^.  Has  it  been  necessaiy  for  you  to  have  Mrs. 
Paddock's  signature  on  these  loans  which  you  got? 

A.  No,  only  in  my  absence  and  with  the  excep- 
tion of  the  last  loan  I  made  which  the  bank  felt 
was  an  imcertainty. 

Q.     That  was  after  the  divorce  was  started? 

A.    Yes. 

Q.    Or  after  the  separation?  A.    Yes. 

Q.  Prior  to  that  time  you  borrowed  up  to  $45,- 
000.00  on  your  own  signature? 

A.    That  is  right. 

Q.  And  you  have  dealt  with  both  the  Bank  of 
Alaska  and  the  First  National  Bank,  have  you  not  ? 

A.    Yes. 

Q.  Now,  you  have  had  two  bank  accounts,  one 
at  the  First  National  Bank  and  at  the  Bank  of 
Alaska,  have  you  not?  A.     That  is  right. 

Q.  Those  accoimts  are  in  the  name  of  H.  D.  Pad- 
dock or  Paddock  Paint  and  Furniture  Store,  are 
they  not? 

A.  Yes.  They  were  originally  set  up  because  of 
the  paint  contracting  and  I  did  work  for  them  both. 

Q.  Now,  Mrs.  Paddock's  signature  has  always 
been  honored  on  both  of  those  accounts,  has  it  not? 

A.     Yes. 
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Q.  Whether  she  was  writing  checks  for  the 
business  or  for  operation  [85]  of  the  house  or  what- 
ever it  might  be,  she  had  authority  to  write  checks 
on  both  of  those  accounts? 

A.     That  is  right. 

Q.  Do  you  have  other  employees  who  are  au- 
thorized to  write  checks'^ 

A.     I  have  from  time  to  time. 

Q.  There  are  two  emxjloyees  who  write  checks 
on  the  account  of  the  First  National  Bank  now,  are 
there  not,  or  is  it  the  Bank  of  Alaska? 

A.     No,  neither  one. 

Q.  I  see.  The  bookkeeper  and  someone  else  was 
authorized  for  a  jjeriod  of  time  to  write  checks  on 
the  account,  were  they  not?  A.     Yes. 

Q.  Now,  Mr.  Paddock,  how  did  it  happen  that 
a  mother  with  two  relatively  small  children  was 
spending  time  down  at  the  store  rather  than  being 
home  taking  care  of  the  house? 

A.  Well,  didn't  like  to  stay  home,  maybe.  I  don't 
know. 

Q.  Just  liked  to  take  part  in  the  business,  is 
that  the  idea?  A.     Yes,  I'd  say  so. 

Q.  Was  that  particularly  at  your  request  that 
she  came  down  and  j)articipated  in  the  business  as 
she  has?  A.    No. 

Q.  Have  you  ever  suggested  that  you  preferred, 
that  she  might  put  her  time  to  better  advantage  to 
take  care  of  the  home  than  the  business?  [86] 

A,    Yes. 

Q.    As  a  matter  of  fact,  that  has  been  one  of  the 
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sources  of  mitation  that  led  up  to  this  incompati- 
bility, has  it  not?  A.     That  is  right. 

Q.  Do  you  feel  that  Mi*s.  Paddock  has  contrib- 
uted, let's  put  it  this  way — strike  that — in  what 
proi^ortiou,  being  fair  to  both  of  you,  to  the  best 
of  youi"  ability,  in  view  of  the  situation,  in  what 
proportion  do  you  honestly  feel  that  Mrs.  Pad- 
dock has  contributed  to  the  rather  pleasant  finan- 
cial position  in  which  you  find  youi'self  today  i  i 
mean,  by  participating  in  the  business  what  do 
you  feel  she  has  contributed  to  it? 

A.  Xot  any  more  than  the  salary  of  anybody 
else. 

Q.  In  other  words,  she  actually — in  your  opinion 
she  actually  contributed  just  about,  perhaps  a  little 
more  to  be  fair  about  it,  than  the  salary  which  you 
would  have  had  to  pay  anyone  else  to  do  the  same 
work?  A.    That  is  right. 

Q.  Well,  there  have  been  some  expenses  in  con- 
nection with  that,  has  there  not,  in  the  way  of 
maids,  housekeepers — who  was  taking  care  of  the 
childi-en  while  she  was  down  at  the  store  ? 

A.  Well,  the  fii'st  couple  of  years  of  marriage 
her  mother  kept  them  and  hii-ed  housekeepers  and 
women  to  come  in  and  help  with  the  housework. 

Mr.  Davis:  I  am  sorry,  Mr.  Paddock,  I  am  not 
imderstanding  [87]  what  you  are  saying. 

A.  1  said  in  the  stages  of  when  the  kids  were 
yomiger  that  we  hired  housekeepers  to  take  care 
of  the  kids,  to  come  in  dui'ing  the  day  and  Mis. 
Paddock  IouK  care  of  them  at  nignt. 
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Q.  (By  Mr.  Kay) :  Course  once  the  girls  got 
to  be,  in  later  years,  in  school,  well,  that  was  not 
so  much  a  problem,  was  if? 

A.     That  is  right. 

Q.  You  have  never  adopted  the  two  girls,  have 
you,  Mr.  Paddock?  A.    No. 

Q.  Although  they  have  used  your  name  and  you 
have  been  a  father  to  them  down  thi'ough  the  years  ? 

A.     That  is  right. 

Q.  Now,  Mr.  Paddock,  did  you  have  occasion, 
while  we  w^ere  preparing  for  this  suit,  to  go  over 
your  income  tax  returns  for  some  of  these  previous 
years  ?  A.    Yes. 

Q.  Have  you  and  Mrs.  Paddock  ever  filed  a 
partnership  tax  retui-n?  Do  you  know  what  a  part- 
nership tax  return  form  is?  A.     No. 

Q.  Well,  do  you  know^  whether  you  have  ever 
filed  one  or  not? 

A.     I  have  filed  a  partnership  return? 

Q.  You  and  she  have  never  filed  a  partnership 
return,  is  that  correct?  A.     That  is  right. 

Q.  Since  about  1948,  however,  you  have  filed 
joint  tax  returns  [88]  as  husband  and  wife,  have 
you  not?  A.     That  is  right. 

Q.  Prior  to  that  time  Mrs.  Paddock's  salary  was 
shown  as  a  business  expense  of  the  business,  was 
it  not,  on  your  personal  tax  return? 

A.     That  is  right. 

Q.  That  was  done,  I  presume,  at  the  advice  of 
whoever  was  keeping  your  tax  records  and  books 
at  that  time?  A.     les. 
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Q.  As  a  matter  of  fact,  she  di-ew  no  salary  as 
such  but  was  permitted  to  draw  whatever  she 
wanted  or  needed  from  these  bank  accounts^ 

A.     That  is  coiTect. 

Q.  When  was  that  piece  of  property  out  next 
to  the  home  bought,  Mr.  Paddock?  That  is  the  one 
that  is  in  Mi*s.  Paddock's  name? 

A.    About  two  years  ago. 

Q.  Mrs.  Paddock  bought  that  on  her  own,  did 
she  not?  A.     Yes. 

Q.  I  think  you  were  Outside  and  didn't  know 
about  it  mitil  your  return? 

A.     That  is  right. 

Q.  Mr.  Paddock,  approximately  how  much 
money  have  you  di*awn  out  of  the  business  for  youi* 
own  use  during  the  year  1953  down  to  date,  do  you 
know?  A.    $100.00  a  month.  [89] 

Q.  You  have  an  apartment  there  in  the  building, 
do  you  not?  A.     That  is  right. 

Q.  So  you  have  di*awn  about  $1,100.00  so  far 
this  year? 

A.    I  would  say  about  $1,200.00. 

Q.  Is  the  business  doing  as  well  this  year  as  it 
did  last  year,  Mr.  Paddock?  A.    No. 

Q.  There  is  somewhat  of  a  slumi)  noticeable  in 
the  business,  is  there  not  ? 

A.  Well,  there  is  a  considerable  slimip  and  even 
though  you  do  have  values,  we  are  still  not  making 
as  large  profit  as  we  have  in  the  past.  I'd  say  par- 
tially due  to  too  much  competition,  too  many  fui'ni- 
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ture  stores,  some  of  them  going  broke,  closing  out. 

It  has  made  it  very  difficult  to 

Q.  Now,  can  you  think  of  anything,  Mr.  Pad- 
dock, that  I  overlooked  that  I  should  ask  you  about 
before  I  finish  my  examination? 

A.     I  think  you  have  done  j)retty  well. 

Mr.  Kay:     Your  witness,  Mr.  Davis. 

The  Court:  Court  stands  recessed  for  ten  min- 
utes. 

Recessed  3:06  o'clock  p.m.  Reconvened  3:20 
o'clock  p.m. 

The  Court:     You  may  proceed,  Mr.  Davis. 

Cross  Examination 
By  Mr.  Davis: 

Q.  Mr.  Paddock,  you  had  Mr.  Godchaux  the 
accountant  draw  up  a  tentative  balance  sheet  and 
l^rofit  and  loss  statement  for  the  first  eleven  months 
of  1953,  did  you  not?  A.     Yes. 

Q.    And  you  brought  that  to  court  here  ? 

A.    Yes. 

Q.  I  hand  you  that  paper  and  ask  if  that  is  the 
tentative  profit  and  loss  statement  and  balance  sheet 
prepared  by  Mr.  Godchaux  for  the  first  eleven 
months  of  1953? 

A.  This  was  mainly  drawn  up  by  my  bookkeeper 
and  not  Mr.  Godchaux. 

Q.    Did  Mr.  Godchaux  check  it? 

A.     I  believe  not. 

Q.  Then  just  drawn  by  your  bookkeeper  in  the 
store?  A.     That  is  right. 
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Q.    Has  drawn  it  through  November  30,  1953*? 

A.    Yes. 

Q.  I'd  like  to  then  at  this  time,  Your  Honor, 
offer  this  statement  in  evidence,  if  I  may. 

The  Court:    Is  there  any  objection? 

Mr.  Kay:  I  have  no  objection,  only  to  point  out 
that  that  will,  of  course,  be  superceded  by  the  com- 
pleted accounting  at  the  end  of  the  year  by  Mr. 
Godchaux. 

The  Couii;:  Very  well,  it  may  be  admitted  and 
marked  Plaintiff  Exhibit  No.  4.  [91] 

(The  document  above  referred  to  was  there- 
upon received  in  evidence  as  Plaintiff's  Ex- 
hibit No.  4.) 

The  Court :    As  of  November  30,  Mr.  Davis  ? 

Mr.  Davis:    November  30. 

Mr.  Kay:  Incidentally,  we  don't  vouch  for  the 
accuracy  of  that. 

The  Court :     That  is  understood. 

Q.  (By  Mr.  Davis)  :  Now,  the  inventory  on  that 
balance  sheet  is  an  estimated  inventory,  I  believe? 

A.     That  is  right. 

Q.  Outside  of  the  inventory  being  estimated,  the 
rest  of  the  figures  are  either  taken  from  last  year 
or  additions  that  you  bought  this  year  and  that  sort 
of  thing,  is  that  right?  A.    Yes. 

Q.  And  lial)ilities  shown  are  the  actual  liabilities 
as  of  the  end  of  November  ?  A.    Restate  that. 

Q.  I  said  the  liabilities  shown  on  the  balance 
sheet  are  the  actual  liabilities  as  of  the  end  of  No- 
vember, 1953? 
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A.  Well,  I'd  say  partially  arrived  at  from  Jan- 
uary figures. 

Q.  I  think  maybe  you  misunderstood  me.  The 
liabilities  in  the  notes  payable  and  accounts  pay- 
able and  that  sort  of  thing  are  the  actual  figures 
taken  as  of  the  end  of  November,  are  [92]  they 
not?  A.     That  is  right. 

Q.  I  don't  beheve  that  that  p>articular  state- 
ment makes  any  reserve  for  taxes,  for  income  taxes  % 

A.    No. 

Q.  Now,  I  notice  on  the  statement,  on  the  tenta- 
tive statement  and  realizing,  of  course,  that  it  is 
tentative  by  reason  of  the  fact  you  don't  have  a 
final  inventory,  I  notice  that  that  statement  shows 
a  much  healthier  picture  for  net  worth  than  the 
one  as  of  the  end  of  the  year,  last  year,  is  that 
right  •? 

A.  I  would  have  to  compare  the  two.  OJffihand 
I  don't 

((Document  is  thereupon  handed  to  the  wit- 
ness.) 

Q.  Your  net  worth  of  the  entire  business  and 
property  last  year,  Mr.  Paddock,  at  the  close  of 
business  last  year  was  a  hunded  and — what  is  it — 
a  hundred  sixty  three  thousand  odd  dollars? 

A.     That  is  right. 
■      Q.    And  the  net  worth  shown  on  the  tentative 
statement  is  how  much? 

A.  What  they  have  here  is  two  hundred  thirty 
one. 


146  Harold  D.  Paddock  vs. 

(Testimony  of  Harold  D.  Paddock.) 

Q.  I  think  you  are  reading  the  wrong  hne.  That 
figure   rigiit  above   tliat. 

A.     Oh,  yes,  one  seventy  two. 

Q.  Well,  now  doesn't  it  say  right  at  the  bottom 
— net  worth  $231,000,  isn't  that  what  it  says  there? 
May  1  see  it  ^ 

(Docmnent  is  handed  to  Mr.  Davis.)  [93] 

Q.  1  think  tnat  is  correct,  the  $231,000.00  is  the 
total  of  all  liabilities  against  the  net  woi-th.  What 
is  the  total  of  net  worth  on  the  statement? 

The  Court:  Mr.  Davis,  wouldn't  the  paper  and 
exliibits  si^eak  for  themselves? 

Mr.  Davis:     I  presume  they  will. 

Q.  (Dy  Mr.  Davis) :  Now,  Mr.  Paddock,  what 
is  the  first  year  that  you  paid  income  tax  to  the 
United   States   Govermnent  ? 

A.    Ai"e  you  speaking  of  Anchorage? 

Q.  I  am  speaking  of  your  business  here.  What 
is  the  first  year  you  paid  income  tax  to  the  Federal 
Govermnent  ? 

A.  About  1934,  prior  to  that  my  business  was 
carried  under  the  name  of  McNally  and  I  merely 
paid  in  one  half  of  the  income  tax  and  went  imder 
his  name. 

Q.  Mr.  Paddock,  are  you  certain  that  you  paid 
income  tax  to  the  Federal  Government  as  early 
as  1934? 

A.  Well,  I  would  say  it  was  '34  or  '35.  It  was 
after  I  bought  out  his  half  interest  that  I  paid  in- 
come tax. 


\ 
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Q.  Do  70U  have  any  idea  at  all  what  the  income 
tax  exceptions  were  that  far  back? 

A.     Olfhand  I  couldn't  tell  you,  no. 

Q.  As  a  matter  of  fact,  small  businesses  didn't 
pay  any  income  tax,  Mr.  Paddock,  until  '40,  around 
there,  isn't  that  correct? 

A.    I  know  I  had  to  file  some  kind  of  return. 

Q.  Are  you  talking  now  about  your  City,  Per- 
sonal Tax,  Personal  Property  Tax  Returns? 

A.  Well,  I  don't  remember  that  far  back.  I  re- 
member when  we  started  x>aying  income  tax.  If 
there  was  any  income  tax  to  pay  for  businesses  I 
l^aid  them. 

Q.  Yes,  but  you  don't  remember  now  as  to  when 
it  was  that  you  started  paying  income  taxes,  is  that 
correct  ? 

A.     Offhand  I  couldn't  say,  no,  sir. 

Q.  Do  you  have  books,  Mr.  Paddock,  that  go 
back  as  far  as  1938  reflecting  what  your  business 
did? 

A.  I  have  most  of  them,  but  that  is  so  far  back 
it  would  be  a  j)roblem  to  find  them  all. 

Q.    Where  do  you  keep  those  books? 

A.  I — generally  after  a  period  of  three  years 
are  filed  in  some  paint  cartons  and  marked  what 
they  are  and  filed  away. 

Q.    And  where  would  they  be  now? 

A.  They  would  be  in  the  basement  and  they 
would  be  in  the  attic  of  the  warehouse. 

Q.  When  you  testified  awhile  ago  that  you 
thought  your  net  worth  was  $15,000.00  to  $20,000.00 
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at  the  time  you  were  married,  your  equity  iii  your 
proi^erty,  I  think  is  the  way  you  put  it,  your  prop- 
erty and  your  business  what  did  that  consist  of, 
Mr.  Paddock.^ 

A.  Ford  Pickup-truck,  ladders,  drop  clothes, 
pauit  brushes,  all  of  the  necessities  of  a  XJaint  con- 
tracting business.   [95] 

Q.  \\^ell,  ail  right,  that  wouldn't  exceed  $2,500.00 
at  tne  outside  would  it,  at  that  time? 

A.  Well,  the  car  alone  would  be  probably 
$2,u00.00  at  that  time. 

Q.  How  old  was  the  car?  How  old  was  the 
pickup-truck.^  A.     It  was  new. 

Q.    Brand  new  at  the  time  you  were  married? 

A.     \es. 

Q.  Ail  right,  taking  the  car  as  being  $2,000.00 
how  much  would  there  have  been  in  paint  contract- 
ing supi^lies,  ladders,  drop  ciutiies  and  ^luii  ui 
that  kind? 

A.  ^VeWj  there  are  various  things  that  I  have. 
$1,000.00  or  $2,000.00  in  brushes  awfully  easy  and 
still  haven't  a  big  pile  of  brushes. 

Q.  At  the  time  you  were  married  there  was  very 
little  business  in  town,  was  there? 

A.  There  was  considerable  in  the  paint  contract- 
ing business  because  I  was  practically  the  only  paint 
contractor  here. 

Q.  But  there  wasn't  any  new  construction  going 
on  here  at  all,  was  there? — outside  of  the  high 
school  building  or  what  is  now  the  Jmiior  High 
School  building,  they  built  that  about  19oo? 
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A.  Considerable  new  homes  being  built,  of  large 
commercial  construction  there  wasn't  much. 

Q.  Is  it  your  testimony  that  in  1938  there  was 
considerable  new  homes  being  built,  Mr.  Paddock? 

A.  There  was  considerable  increase  in  the  be- 
ginning of  population  along  about  that  time. 

Q.  As  a  matter  of  fact,  Mr.  Paddock,  there 
wasn't  any  increase  in  population  until  1941  or 
1940  when  the  Army  came,  isn't  that  true? 

A.     I  would  say,  no. 

Q.  What  was  the  population  of  Anchorage  in 
the  1940  census,  if  you  know? 

A.    About  three  thousand. 

Q.    Actually  ^Ye,  wasn't  it? 

A.  I  couldn't  state  that  figure.  Roughly  I  would 
say  three  thousand. 

Q.    All  right. 

A.  When  I  first  came  here  there  was  fifteen 
hundred. 

Q.    And  that  was  1931,  you  say?  A.     Yes. 

Q.  As  a  matter  of  fact,  Anchorage  did  increase 
a  little  bit  at  the  time  they  ]Dut  in  the  Matanuska 
Valley  Colony  in  1935,  did  it  not? 

A.     I  would  say,  yes. 

Q.  Then  wasn't  it  more  or  less  stationary  from 
that  time  until  the  Army  moved  in  in  1940? 

A.    Yes,  increased  rapidly  after  that. 

Q.  All  right.  I  wish  that  you  would  get  out, 
please,  the  books  that  you  kept  during  the  years 
1937,  '38  through  1940  so  we  [97]  can  give  them 
to   Mr.    Godchaux.    Now,    when   was   it   that    you 
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started  having  an  Auditor  go  over  your  books  at 

the  end  of  the  year? 

A.  Well,  I  have  always  had  my  books  audited 
and  somebody  make  out  the  income  tax  report. 

Q.  All  right,  going  back  to  the  year  1939,  1938, 
who  did  your  work  at  that  time,  your  auditing? 

A.  Probably,  along  that  time  probably  Bill 
Head. 

Q.  And  for  how  long  a  period  of  time  then  did 
13111  Head  keep  your  books'? 

A.     Oh,  perhaps  two  or  three  years. 

Q.  And  who  took  over  after  Bill  Head  didn't 
keep  the  books'^ 

A.  Well,  for  a  couple  of  years  I  had  an  account- 
ant. 1  can't  recall  his  name  right  olfhand. 

Q.     Hand  or  Hart  or  something  like  that? 

A.     1  just  can't  say  his  name  right  at 

Q.  Bid  you  have  Jones  and  Anderson  for 
awhile  ?  A.    Yes,  I  did. 

Q.  And  you  have  had  Godchaux  now  for  the  last 
five  or  six  years'?  A.     That  is  correct. 

Q.  All  right,  now  what  year  was  it  that  you 
mixed  up  with  the  Savage  Painting  Company  con- 
tract? A.     '48,   '49. 

Q.  Now,  in  that  case,  Mr.  Savage,  I  believe, 
had  a  contract  with  The  Alaska  Railroad  to  paint 
a  certain  bridge,  is  that  right? 

A.     That  is  right.  [98] 

Q.  And  you  guaranteed  performance  of  his 
work  ? 

A.     I  co-signed  the  bond,  yes. 
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Q.  And  when  Mr.  Savage  wasn't  able  to  com- 
plete the  contract  then  you  had  to  take  over  and 
finish  up  the  job,  is  that  right? 

A.     That  is  right. 

Q.  Now,  you  didn't  make  any  particular  money 
out  of  that  job,  did  you?  A.     No,  sir. 

Q.     In  fact  you  lost  money? 

A.     That  is  right. 

Q.  And  that  required  two  seasons,  didn't  it,  on 
that  job?  A.     That  is  right. 

Q.  Two  summer  seasons  and  you  spent  those  two 
seasons  working  on  that  job  with  the  Railroad,  did 
you  not?  A.     Majority  of  it,  yes. 

Q.  And  then  one  season,  I  believe  at  least  one 
season,  you  went  fishing  down  the  Inlet,  did  you 
not  ?  A.     About  two  months. 

Q.    What  year  was  that?  A.     '42. 

Q.  Was  there  more  than  one  year  or  just  the 
one?  A.     Well,  I  fished  two  years. 

Q.  And  for  about  two  months  each  year  during 
the  fishing  season? 

A.  No,  I  didn't  stay  the  whole  fishing  season. 
The  first  year  [99]  I  had  an  opportunity  to  make 
more  money  at  that  time  in  fishing  than  I  was  mak- 
ing in  the  paint  contracting. 

Q.  During  that  time  Mrs.  Paddock  took  care  of 
the  store  and  whatever  there  was  to  do,  did  she  not  ? 

A.  As  far  as  the  store.  I  had  a  paint  foreman 
that  ran  the  paint  contracting  and  paint  estimating. 

Q.    And  while  you  were  down  the  Inlet  anybody 
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that  had  any  ])usiness  came  to  Mrs.  Paddock,  is  that 

right? 

A.  Well,  I  would  make  a  trip  into  town  almost 
once  a  week. 

Q.  But  you  weren't  available  during  the  week. 
You  weren't  available  while  you  were  down  the 
Inlet  and  no  way  of  getting  in  touch  with  you? 

A.    Yes. 

Q.     How? 

A.  Well,  this  daily  service  from  the  local  can- 
nery. Tender  came  to  the  fishing  site  each  day. 

Q.  All  right,  to  get  back  to  what — then  during 
the  time  you  were  not  here  Mrs.  Paddock  had  full 
charge  of  the  store,  is  that  right? 

A.  Yes  and  no.  She  had  no  authority  or  ability 
of  contracting  paint  jobs  which  was  mainly  the 
source. 

Q.  I  am  talking  now  about  your  store.  She  did 
whatever  buying  there  was  to  be  done  or  that  sort 
of  thing  or  what  selling  was  done  in  the  store,  she 
did,  isn't  that  right? 

A.  Well,  I  would  say  very  little  buying  would 
be  done  during  [100]  this  time.  The  selling,  yes. 

Q.     Tliis  is  simuner  season,  isn't  it? 

A.     Pardon  ? 

Q.     Summer  season  we  are  talking  about? 
A.    Yes. 

Q.     And  most  of  the  paints  that — most  people 
that  do  painting  do  it  in  the  summer  season? 
A.    No,  not  necessarily.  The  exterior  they  have 
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to  do  in  the  summer.  The  interior  can  be  i)ainted 

at  any  time. 

Q.  But  as  a  matter  of  fact  most  of  the  contract 
jobs  were  let  in  the  summer  and  that  is  when  the 
painting  was  done,  isn't  that  right? 

A.  I  would  say,  no,  that  I  kept  lots  of  hotel 
work  and  that  type  of  work,  which  was  their  slower 
season,  that  I  did  during  the  winter. 

Q.  I  am  talking  now  about  selling  paint  through 
the  store.  Most  of  the  paint  that  was  sold  through 
the  store  would  be  sold  in  the  summertime,  anyway 
a  large  part? 

A.  It  will  run  heavier  to  sales  in  the  summer 
than  winter  due  to  the  fact  that  you  are  doing  out- 
side painting. 

Q.  All  right,  now  during  the  time  you  were  up 
on  the  bridge  job,  the  same  thing  was  true,  was  it 
not  ?  Mrs.  Paddock  was  in  charge  of  the  store  while 
you  were  gone?  A.     Yes. 

Q.     Now,  as  a  matter  of  fact,  is  it  your  testimony 
that  you  went   [101]  ahead  and  ran  this  business 
without  consulting  Mrs.  Paddock  at  all  about  it? 
H^     A.    Will  you  restate  that  question  ? 

Q.  Didn't  you,  as  a  matter  of  fact,  and  Mrs. 
Paddock  consult  back  and  forth  about  these  various 
jobs,  about  the  way  the  business  was  going  to  be 
run,  when  you  were  going  to  borrow  money  and  that 
sort  of  thing? 

A.  No,  if  I  figured  the  paint  job,  why,  she 
wouldn't  know  whether  it  was  enough  or  too  little. 

Q.    You  are  talking  now  again  about  the  con- 
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trading  business.  I  am  talking  a])oiit  the  general 
overall  business.  Isn't  it  a  fact  that  you  did  consult 
and  advise  ^vith  her  as  to  various  things — operation 
of  the  business,  when  you  transferred  from  a  paint 
store  to  furniture  store — didn't  you  actually  consult 
with  her  and  advise  with  her  on  those  things  ? 

A.     In  some  instances,  yes,  other  instances,  no. 

Q.  Now,  in  connection  with  this  money  that  you 
borrowed  last  summer.  You  remember  that  you 
made  an  arrangement  to  borrow  money  with  the 
bank,  remember  that?  A.    Yes. 

Q.  And  the  bank,  I  believe,  required  her  signa- 
ture on  the  note,  did  they  not? 

A.  They  did  due  to  the  fact  this  was  in  litigation 
of  settlement. 

Q.  Now,  as  a  matter  of  fact,  it  wasn't  in  litiga- 
tion at  that  time,  was  it?  Suit  wasn't  filed  for  sev- 
eral months  after  this  note,  [102]  isn't  that  true? 

A.  I  believe  that  is  true,  but  the  reason  they 
gave  me  was  just  as  I  have  stated. 

Q.  All  right,  but  what  was — as  a  matter  of  fact 
the  bank  would  not  let  you  have  the  money  until 
such  time  as  she  signed  the  note  and  mortgage,  is 
that  not  correct? 

A.     That  is  correct. 

Q.  And  in  the  meantime  she  was  refusing  to 
sign  the  note  and  you  had  checks  bouncing  around 
town  because  you  didn't  get  the  money,  isn't  that 
right  ? 

A.     No,  I  had  no  checks  bouncing. 

Q.     Well,  you  had  written  checks  you  couldn't 
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cover  because  you  didn't  have  this  loan,  isn't  that 

correct  ? 

A.  I  had  made  some  purchases  with  the  tenta- 
tive settlement  that  I  would  go  ahead  and  run  the 
business  and  when  our  settlement  wasn't  reached 
it  left  me  in  a  short  spot  there  for  a  while. 

Q.  All  right,  jow  talked  about  having  a  house- 
keeper from  time  to  time  to  take  care  of  the  chil- 
dren. That  was  a  very  small  portion  of  the  time, 
was  it  not? 

A.  Yes,  probably  10:00  o'clock  in  the  morning 
until  3.00  or  4:00  o'clock  in  the  afternoon. 

Q.  But  you  say  it  was  for  a  relative  short  period 
of  time  over  the  years.  You  didn't  have  a  house- 
keeper very  much  of  the  time  over  the  years,  did 
you?  [103] 

A.  Well,  up  until  a  few  months  ago  there  was 
a  housekeeper  came  in  once  a  week  and  cleaned 
house  and  did  various  things  around  the  house. 

Q.  That  would  be  just  somebody  coming  in  to 
clean  house  ?  A.    Yes. 

Q.  All  right,  now  you  said  that  you  had  drawn 
$100.00  a  month  only  during  the  year  1953? 

A.     That  is  about  right. 

Q.  Now,  you  live  in  an  apartment  owned  by  the 
business,  don't  you? 

A.  I  live  in  an  apartment  above  the  store  build- 
ing, yes. 

Q.  That  building  is  listed  as  part  of  the  assets 
of  the  business?  A.     That  is  right. 
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Q.  Your  lights  and  your  fuel  are  i^aid  for  by  the 
store,  is  that  correct?  A.     That  is  right. 

Q.  Now,  you  have  an  automobile,  I  believe,  old 
one?  A.     I  have  a  '47  Dodge. 

Q.  And  the  expenses  of  keeping  that  car  uj) 
likewise  are  paid  through  the  business,  are  they 
not?  A.     That  is  right. 

Q.  And  I  l)elieve  this  year  you  went  to  the 
States  and  spent  a  couple  of  months  there,  is  that 
right? 

A.    About  six  or  seven  weeks. 

Q.  When  did  you  go  out  and  when  did  you  come 
back?  [104] 

A.     About  the  last  week  in  January. 

Q.  Then  when  you  went  out  when  did  you  come 
back? 

A.  Well,  it  was  sometime  in  the  latter  part  of 
February. 

Q.  Well,  it  was  very  near  two  months,  was  it  not, 
that  you  were  gone? 

A.     It  was  close  to  that,  yes. 

Q.  And  I  believe  your  expenses  out  of  that  trip 
were  all  paid  for  out  of  the  store? 

A.  They  may  have  been — part  of  them,  yes,  I 
would  say  so. 

Q.  All  right,  now  in  connection  with  the  figures, 
Mr.  Kay  quoted  here  as  to  Mrs.  Paddock's  drawings 
this  year,  you  have  included  the  trade-in  price  of 
that  car,  have  you  not?  A.    That  is  right. 

Q.  So  the  $15,000  and  some  odd  dollars  he  talked 
about  includes  the  trade-in  value  of  the  car? 
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A.     That  is  right. 

Mr.  Davis:    I  think  that  is  all,  Mr.  Paddock. 
The  Court:    Any  redirect"? 
Mr.  Kay:    Yes. 

Redirect  Examination 
By  Mr.  Kay: 

Q.  That  amount  is  actually  in  excess  of  $16,000 
is  it  not?  A.    Yes.  [105] 

Q.  And  I  believe  the  trade-in  value  of  the  car 
was  $2,900.00?  A.     $2,900  I  believe. 

Q.  Now,  Mr.  Davis  questioned  you  about  your 
contracting  business.  Right  about  the  time  of  your 
marriage  how  many  contractors  were  there  in  town 
at  that  time? 

A.  When  I  first  came  here  there  were  seven  and 
along  about  that  time  there  was  not  more  than 
three. 

Q.  What  percentage  of  paint  contracting  would 
you  say  you  were  getting  ? 

A.     75  or  80  percent. 

Q.  You  had.  by  far  the  most  successful  business, 
did  you  not?  A.     That  is  right. 

Q.  Now,  Mr.  Davis  also  questioned  you  about 
consulting  and  advising  with  Florence  from  time 
to  time  on  these  investments  and  changes  of  busi- 
ness, you  said  from  time  to  time  you  did  consult 
with  her.  Were  you  consulting  or  advising  her  in 
any  business  capacity/  or  in  the  normal  fact  that 
husband  and  wife  discuss  problems  with  the  wife? 

A.     Well,  merely  a  discussion. 
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Q.  Were  you  seeking  her  advice  as  business  ad- 
visor or  associate? 

A.  No,  I  wouldn't  figure  it  would  be  a  good  deal 
on  something  we  generally  didn't  agree  on. 

Mr.  Davis :  Would  you  read  back  the  latter  part 
of  that?  I  have  a  hard  time  understanding. 

(The  Reporter  thereupon  read  back  the  last 
answer.)  [106] 

Q.  (By  Mr.  Kay) :  Now,  at  the  time  of  this  last 
bank  discussed  here — which  bank  was  that? 

A.    Bank  of  Alaska. 

Q.    You  deal  with  Mr.  Mumford  all  along? 

A.    Yes. 

Q.  Did  Mr.  Mumford  know  at  that  time  you 
and  Mrs.  Paddock  was  separated  and  divorce  w^as 
in  the  offing? 

A.  He  knew  that  we  were  in  the  process  of  sep- 
arating, divorcing. 

Q.  Well,  you  had  been  separated  for  many 
months  at  that  time?  A.     That  is  right. 

Q.  Mr.  Mmnford  and  you  have  been  business 
associates  and  dealt  together  for  years,  have  you 
not  ?  A.    Yes. 

Q.     And  he  was  well  aware  of  the  situation? 

A.     That  is  right. 

Q.  And  he  told  you  that  the  reason  he  required 
her  signature  was  because  of  the  separation  and 
pending  divorce?  A.     That  is  right. 

Mr.  Davis:  I  couldn't  object  to  that.  Your 
Honor.  I  don't  want  to. 

Mr.  Kay:     Since  it  was  brought  out  by 


Florence  Paddock  159 

(Testimony  of  Harold  D.  Paddock.) 

The  Court :  Well,  there  is  no  use  of  counsel  com- 
menting unless  he  does  something  about  it. 

Mr.  Kay :  I  will  rush  on  to  the  next  question  be- 
fore he  does.  [107] 

Q.  (By  Mr.  Kay) :  Mr.  Paddock,  Mr.  Davis  re- 
ferred to  your  living  in  an  apartment  owned  by  the 
business  and  car  expense  was  paid  by  the  business, 
actually  what  was  paid  by  the  business?  Who  owns 
that  building,  Mr.  Paddock?  A.     I  do. 

Q.  It  is  not  owned  by  any  firm  which  you  are 
aware  of?  A.     No. 

Q.     It  is  Harold  D.  Paddock? 

A.     That  is  right. 

Q.  And  the  car  expense  would  be  the  same, 
would  it  not,  it  would  come  out  of  one  pocket  into 
another?  A.     That  is  right. 

Mr.  Kay:    I  have  no  further  questions. 

Mr.  Davis:  My  point  on  that,  Mr.  Paddock  is 
that  your  actual  living  expenses  are  included  v/ith 
these  other  items,  are  they  not  ? 

A.  No,  my  living  expenses,  such  as  groceries  and 
personal  expenditures  is  charged  to  my  personal  ac- 
count. 

Mr.  Davis:  I  understand  that,  but  your  lights, 
your  heat,  your  automobile  and  your  trips  are  paid 
for  outside  of  the  $100.00  a  month  you  have  been 
talking  about? 

A.  That  is  right,  as  far  as  being  used  for  busi- 
ness purposes. 

The  Court:     The  Court  has  several  questions. 
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Examination  by  the  Court 
By  the  Court: 

Q.  Do  you  know  whether  or  not  you  "filed  a  part- 
nership return  and  then  an  individual  return  in  the 
conduct  of  partnership  *?  A.    No. 

Q.  Well,  isn't  it  a  matter  of  fact,  that  you  filed 
one  return,  which  is  your  own  return,  even  if  you 
are  in  partnership?  A.     That  is  right. 

Q.  Do  you  think  the  plaintiff  has  been  a  good 
mother  to  her  own  children?  A.     Yes. 

Q.  The  Court  understood  you  to  state  that  you 
went  out  of  the  contracting  business  in  July  1953, 
is  that  correct?  A.     That  is  right. 

Q.  The  Court  understood  you  to  state  that  most 
of  your  money  had  been  derived  from  the  contract- 
ing business,  is  that  correct  ? 

A.     Earlier  stages  of  it,  yes. 

Q.  Then  why  did  you  go  out  of  the  contracting 
business  ? 

A.  Well,  contracting  business  was  getting  like 
the  furniture  business  is  today — too  much  com- 
petition. 

Q.  If  that  is  the  case,  why  did  you  keep  the  store 
and  give  up  the  contracting  business?  They  are 
both  competitive. 

A.  That  is  true,  but  there  wasn't  money  to  be 
made  in  the  last  few  years  in  the  paint  contracting 
business.  There  had  been  [109]  in  the  past.  I  don't 
know  if  any  one  of  us  has  made  any  money  in  the 
last  few  years. 

Q.     Isn't  that  true  of  the  furniture  business  now? 
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A.     At  the  present  date,  yes. 

Q.    Wasn't  that  also  true  as  of  July  1953? 

A.     No. 

Q.  Well,  isn't  it  a  fact  that  you  had  the  Ware- 
house Sales  in  1953  over  here  on  5th  Avenue? 

A.  Yes,  that  is  right.  I  was  still  doing  quite  a 
volume,  but  not  as  much  profit  as  I  had  been,  more 
or  less,  competing  with  their  prices. 

Q.  Weren't  you  doing  quite  a  volume  of  business 
also  with  the  paint  contracting  and  not  making  as 
much  profit  likewise? 

A.  For  quite  a  few  years  I  have  been  cutting 
down,  cutting  down  to  only  just  two  or  three  men 
in  the  paint  contracting  which  more  or  less  run 
themselves,  supervised  their  own  work  and  I 
haven't  been  in  that  contracting  field,  I  haven't 
taken  any  large  jobs  for  several  years. 

Q.  The  Court  still  is  in  doubt  as  to  what  was 
the  real  reason  why  you  discontinued  the  contract- 
ing business  and  went  into  the  furniture  business 
entirely  in  July  1953  when  you  testified 

Mr.  Ivay:    It  is  still  paint  and  furniture. 

The  Court:    Very  well. 

Q.    (By  the  Court)  :    you  just  testified  that 

the  contracting  business  was  not  [110]  so  profitable 
as  likewise  was  not  the  furniture  business.  I  can't 
understand  that. 

A.  Well,  I  made  a  statement  that  at  the  time  I 
went  into  the  furniture  business  I  was  about  the 
third  store  to  be  in  the  furniture  business. 
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Q.  I  am  interested  in  '53,  not  when  you  went 
into  business. 

A.  And  you  want  to  know  why  I  wasn't  making 
so  much  money? 

Q.  No,  you  testified,  as  the  Court  recalls,  that 
you  made  most  of  your  money  in  the  paint  contract- 
ing business,  you  also  testified  there  wasn't  much 
money  in  the  furniture  business.  The  Court  also 
recalls  that  you  testified  that  you  went  out  of  the 
paint  contracting  business  in  July  '53,  now,  why 
did  you  go  out  of  the  paint  contracting  business 
where  you  had  made  most  of  your  money  and  still 
remain  in  the  furniture  business  where  you  likewise 
were  not  making  much  profit.  What  is  the  reason? 

A.  For  the  reason  that  I  put  my  money  from 
the  contracting  business  into  the  furniture  business 
and  have  a  considerable  more  inventory  in  furni- 
ture and  paint  business.  I  devoted  my  time  to  sell — 
and  planned  for  years  to  get  away  from  paint  con- 
tracting business. 

Q.  Then  the  reason  is  you  wanted  to  get  away 
from  the  contracting  business  ? 

A.     That  is  right. 

The  Court :  Well,  the  two  statements  are  irrecon- 
cilable. [Ill] 

Mr.  Kay:    What  two  statements? 

The  Court:  One  that  he  made  a  lot  of  money 
from  the  contracting  business 

Mr.  Kay:  Let  mo — could  I  ask  a  couple  more 
questions  ? 

The  Court :    Yes,  the  Court  is  through  now. 
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Further  Redirect  Examination 
By  Mr.  Kay : 

Q.  The  "hayday"  you  might  say,  of  paint  con- 
tracting business  as  far  as  you  were  concerned  as 
it  being  your  major  business  was  in  the  years  prior 
to  1945? 

A.  That  is  right,  and  you  had  a  labor  problem 
in  during  the  way  that  you  couldn't  get  qualified 
workmen  and  quantities  of  work  from  laborers  that 
you  used  to  get  in  the  past  and  it  was  unpredictable 
of  how  to  figure  a  job  as  to  how  you  were  going  to 
come  out  on  it. 

Q.  Up  until  that  time  you  had  a  balance  of 
where  your  store  was  relatively  small  and  your 
paint  contracting  business  was  large,  isn't  that 
correct  ?  A.     That  is  right. 

Q.  Now,  just  because  you  would  rather  be  in 
the  furniture  and  paint  store  business,  you  have 
shifted  that  balance,  isn't  that  correct?  Now  you 
have  a  large  store  and  paint  business  and  you 
dropped  out  of  the  paint  contracting?  [112] 

A.     That  is  correct. 

Q.  And  that  has  been  a  matter  of  taste  and 
choice  on  your  part  and  matter  of  highly  competi- 
tive nature  of  the  paint  contracting  business  as  it 
exists  in  Anchorage  today? 

A.  That  is  correct,  and  sell  paints  to  the  paint 
contractor  instead  of  competing  against  them  in 
competitive  bidding. 

Q.  Would  that  disasterous  experience  you  had 
with  The  Alaska  Railroad  bridge  have  had  a  little 
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bit  to  do  with  your  getting  out  of  the  paint  con- 
tracting business?  A.     Yes,  sir. 

The  Court:  Well,  counsel  can  see  the  confusion 
in  the  Court's  mind  based  upon  his  own  testimony. 

Mr.  Kay:  It  is  not  clear  to  me  just  what  the  con- 
fusion is.  He  wanted  to  get  out  of  the  business. 

The  Court:  That  is  right.  This  is  the  first  time 
he  stated  that. 

Further  Recross  Examination 
By  Mr.  Davis: 

Q.  Mr.  Paddock,  when  was  it  that  you  moved 
the  paint  store  into  the  McNally  building?  What 
year  was  that?  A.     '45  I  believe. 

Q.  Now,  isn't  that  the  year  that  you  expanded 
your  store?  Up  to  that  time  you  didn't  have  much 
room  for  a  store?  [113] 

A.     That  is  right. 

Q.  When  you  moved  over  across  the  street  you 
expanded  and  took  on  paint  and  wallpaper  and  had 
a  big  store  from  that  time  on,  isn't  that  right? 

A.  Well,  the  main  reason  we  wont  into  the  furni- 
ture business  Avas  during  frozen  rental  rates  by  the 
O.P.A.,  that  didn't  allow  rental  rates  to  increase 
with  property  increases  and  other  expenses. 

Q.  Now,  Mr.  Paddock,  the  only  way  the  rentals 
might  enter  into  this  was  the  rental  of  apartments 
upstairs  ? 

A.  No,  where  the  furniture  store  is.  Now  that 
was  all  apartments.  f 

Q.     That  was  apartments  at  that  time? 


Florence  Paddock  165 

(Testimony  of  Harold  D.  Paddock.) 

A.    Yes. 

Q.  But  to  get  back  to  my  original  question  your 
paint  store  actually  expanded  two  or  three  times 
in  space  from  the  time  you  moved  across  the  street 
to  your  present  location,  did  it  not? 

A.    Yes. 

Mr.  Davis:    That  is  all. 

Mr.  Kay:     No  further  questions. 

The  Court:    You  may  step  down,  Mr.  Paddock. 

(The  witness  was  thereupon  excused  and  left 
the  stand.) 

Mr.  Kay:    Defense  rests,  Your  Honor. 

The  Court:  How  much  time  does  counsel  want 
for  argument? 

Mr.  Davis:  I  would  like  to  call  Mrs.  Paddock 
for  a  couple  [114]  of  questions  on  rebuttal,  if  I 
may.  As  far  as  argument  is  concerned  I  would  just 
as  soon  leave  the  matter  without  argument  or  if 
Your  Honor  wishes  it  argued  I  would  prefer  to 
wait  until  we  get  the  account  in  so  we  know  what 
we  are  talking  about. 

The  Court:  Very  well,  Mrs.  Paddock  may  be 
called  for  rebuttal. 

Mr.  Kay:    Fine. 

Mr.  Davis :    Looks  good  to  me. 


1G6  Harold  D.  Paddock  vs. 

FLORENCE  PADDOCK 
recalled  as  a  witness  on  behalf  of  the  plaintiff  on 
rebuttal,  having  been  previously  sworn,  testified  as 
follows : 

By  Mr.  Davis : 

Q.  Mrs.  Paddock,  did  you  hear  Mr.  Paddock 
testify  that  tlie  only  reason  you  went  to  the  store 
was  because  you  didn't  want  to  stay  home? 

A.    Yes. 

Q.  Did  you  hear  him  testify  that  he  had  asked 
you  to  stay  home,  he  didn't  want  you  down  at  the 
store,  that  you  wouldn't  stay  home  and  work  at 
home '?  A.    Yes. 

Q.  Now,  as  a  matter  of  fact,  Mrs.  Paddock,  do 
you  recall  any  occasion,  until  the  last  few  months, 
that  Mr.  Paddock  ever  told  you  that  he  didn't  want 
you  around  the  store?  A.     No.  [115] 

Q.  As  a  matter  of  fact,  were  you  working  in  the 
store  with  the  consent  and  on  your  own  mutual 
agreement  ? 

A.     Sure,  because  I  wanted  to  help  out. 

Q.     And  did  he  want  you  to  help  out? 

A.    Well,  sure. 

Q.     That  is  all. 

Mr.  Kay:     No  questions. 

The  Court:     You  may  step  down. 

(The  witness  was  thereupon  excused  and  left 
the  stand.) 

Mr.  Davis:  At  this  time,  if  the  Court  please,  I 
would  like  to  request  that  Mr.  Paddock  be  required 
to  furnish  the  sum  of  $500.00  to  Mrs.  Paddock  as 
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balance  of  moneys  that  it  would  be  necessary  for 
her  to  have  to  live  this  month  and  that  until  the 
matter  is  finally  disposed  of  that  Mr.  Paddock 
pay  Mrs.  Paddock  the  sum  of  $700.00  per  month. 
I  also  would  like  to  request  that  Mr.  Paddock  either 
pay  to  Mrs.  Paddock  or  pay  the  bills,  one  or  the 
other,  in  the  amount  of  roughly  $2,000.00  which 
have  been  incurred  by  reason  of  the  fact  he  has 
been  cutting  down  the  payments.  I  also  would  like 
to  request  that  Mr.  Paddock  at  this  time  make  a 
payment  toward  counsel  fees  in  connection  with 
this  case.  Now,  as  to  the  first  matter  I  am  willing 
to  consent  that  any  moneys  that  are  paid  to  Mrs. 
Paddock  at  this  time  and  during  the  course  of  final 
settlement  in  this  matter  may  be  taken  off  any  set- 
tlement as  has  been  agreed  upon  or  ordered  by  the 
Court.  As  far  as  attorney  fees  are  concerned,  I 
would  like  Mr.  Paddock  to  [116]  pay  those. 

The  Court:  Does  counsel  for  the  defendant  have 
anything  to  say? 

Mr.  Kay:  I  certainly  do,  Your  Honor.  In  the 
first  place  it  is  pretty  incredible  that  there  should 
be  $2,000.00  worth  of  unpaid  bills  incurred  by  Mrs. 
Paddock  in  connection  with  her  living  expenses 
when  Mrs.  Paddock  has  received  $16,000.00,  minus, 
let's  say,  $3,000.00— $2,900.00,  would  be  $13,000.00 
in  the  first  eleven  months  of  this  year  and  has 
$2,000.00  worth  of  bills  luipaid.  There  is  something 
wrong.  I  can't  understand  anybody  who  can't 
live  and  maintain  herself  under  reasonable  circum- 
stances on  the  sum  in  excess  of  a  thousand  dollars 
a  month  and  still  get  $2,000.00  worth  of  bills  to  be 
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paid  and  if  there  is  going  to  be  a  property  settle- 
ment here,  I  think  those  bills  should  come  out  of 
it  and  I  think  the  amount  of  money  received  this 
year  should  be  taken  into  consideration  in  reach- 
ing any  figure  in  this  case  and  if  the  Court  is  going 
to  reach  a  property  settlement,  I  should  think  Mr. 
Davis  would  be  able  to  wait  for  his  attorneys  fees 
mitil  that  settlement  is  reached  and  Mrs.  Paddock 
pay  her  own  attorney  the  same  way  as  I  exx)ect  Mr. 
Paddock  to  pay  his.  I  see  no  reason  why  Mr.  Pad- 
dock should  pay  her  attorney  or  the  extra  bills. 
Now,  if  the  Couii;  is  setting  a  reasonable  sum  for 
pajanent  to  Mrs.  Paddock,  pending  decision  of  the 
case,  I  have  no  objection  to  that  whatever  and  he  cer- 
tainly has  been  making  jjayments  of  reasonable 
sums,  it  seems  to  me.  It  is  true  in  the  last  few 
months  he,  rather  than  just  hand  over  a  thousand 
dollars  or  so,  has  gone  and  tided  to  pay  some  of 
these  bills  and  paid  them  first  and  then  handed  to 
her  the  balance,  but  I  don't  see  anything  wrong  in 
that,  however,  we  are  perfectly  willing  to  hand  her 
whatever  amount  the  Court  says  is  fair  and  reason- 
able, provided  that  that  money  isn't  tossed  away 
somewhere  and  then  Mr.  Paddock  expected  to  pay 
a  simi  more — thousand  dollars  worth  on  top  of  that. 
I  think  we  ought  to  be  reasonable.  He  doesn't  have 
a  lot  of  money. 

Mr.  Davis:  Maybe  Mr.  Kay  misunderstood  my 
suggestion.  It  was  that  the  bills  be  paid  out  of  Mrs. 
Paddock's  settlement,  whatever  it  may  be.  Now,  I 
don't  know,  Mr.  Kay  says  there  couldn't  be  any 
such  bills,  but  the  fact  of  the  matter  the  evidence 
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stands  undisputed  that  there  are  such  bills  and,  of 
course,  it  seems  obvious  that  a  person  who  is  living 
on  a  scale  of  something  in  excess  of  a  thousand 
dollars  a  month,  then  they  are  cut  down  to  $200.00 
a  month,  plus  payment  of  lights  and  oil,  it  must 
be  evident  there  is  going  to  be  some  distress  and 
the  testimony  stands  undisputed  that  at  the  present 
time  there  are  about  $2,000.00  worth  of  bills  to  be 
paid.  I  don't  care  whether  Mr.  Paddock  pays  direct 
itself  or  whether  it  is  paid  to  Mrs.  Paddock  to  pay, 
but  I  would  like  to  have  him  pay  it. 

The  Court:  Well,  the  Court  is  concerned  about 
the  fact  that  the  plaintifi: — is  that  $13,000.00  to 
justify  the  Court  that  she  should  be  paid  some 
additional  sums  of  money.  There  is  no  evidence  of 
sickness  or  insinuating  circumstances.  How  does 
[118]  counsel  justify  that  motion? 

Mr.  Davis :  Your  Honor,  to  begin  with  the  plain- 
tiff worked  undisputed  for  three  or  four  months  this 
year  and  received  no  money  for  it.  That  is  the 
first  thing — no  money.  In  the  second  place,  if  you 
look  at  the  balance  sheet  you  will  see  that  this 
business  is  making  roughly  $25,000  to  $26,000  net 
this  year,  at  least  it  shows  there  just  under  $26,000 
for  the  first  eleven  months.  If  she  has  any  interest 
in  that  business,  and  I  think  all  the  evidence  shows 
that  she  does,  certainly  she  is  entitled  to  some 
money  out  of  that  business.  Now,  what  she  did' 
with  the  $13,000  earlier  this  year  I  don't  know, 
except  that  I  know  what  it  cost  me  to  live  here  and 
I  know  that  large  amounts  of  it  went  for  living 
expenses  and  send  those  kids  to  school  and  that 
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sort  of  thing.  The  fact  of  the  matter  is  that  she 
was  getting  $1,000.00  and  later  $800.00  and  so  forth 
and  within  the  last  four  or  five  months  she  has 
been  getting  $G00.00,  $500.00,  $100.00  and  $200.00, 
so  it  is  obvious  that  she  is  living  on  the  same  scale 
that  she  was  before.  She  can't  meet  her  payments 
out  of  what  she  is  getting  now. 

'ihe  Court :  WeU,  the  Court  feels  that  something 
should  be  iraid  to  her  pending  the  determination  of 
the  matter,  but  the  Court  is  concerned  about — coun- 
sel when  you  make  no  proof  of  the  circmnstances 
beyond  the  statement  that  there  is  $2,000.00  odd 
dollars  and  there  is  no  rebuttal,  and  yet  there  has 
been  over  $13,000.00  paid  to  her.  [119] 

Mr.  Davis:  We  admit  she  has  drawn  roughly 
$13,000.00  in  cash  this  year. 

The  Court:  Well  the  Court  feels  this:  That  at 
least  she  should  be  paid  $750.00  pending  the  deter- 
mination of  this  matter  and  counsel  for  the  defend- 
ant will  have  no  objection'^ 

Mr.  Kay:     No  objection. 

Tiie  Court:  As  to  attorneys  fees,  the  Court  sees 
no  reason  wiiy  counsel  can't  wait  until  deiermina- 
tion  of  the  matter  which  will  be  made  promptly 
and  which  is  demand  payment  and  which  is  stand- 
ard procedure  at  this  time.  Now,  as  to  the  bills  the 
Court  would  like  to  have  Mrs.  Taddock  take  the 
witness  stand  as  to  these  bills. 
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FLORENCE  PADDOCK 

recalled  as  a  witness  on  behalf  of  the  plaintiff, 
having  been  previously  sworn,  testifies  as  follows : 

By  the  Court: 

Q.  Mrs.  Paddock,  what  are  these  bills  com- 
prised of? 

A.  Well,  I  owe  my  aunt  $1,000.00.  Do  you  want 
me  to  tell  you  the  amounts! 

Q.    Yes.  A.     Owe  my  aunt  $1,000.00. 

Mr.  Kay:     What  is  her  name  .^ 

A.    Mrs.  Decker. 

Q.     (By  the  Court) :    Just  enumerate.  [120] 

A.  And  my  Mother  $500.00,  then  I  owe  $135.00 
and  my  light  bill. 

Q.    What  is  the  $135.00? 

A.  That  is  for  purchases  in  the  States^ — and 
$350.00. 

Q.    And  whom  is  that  owed  to? 

A.     Theresa  Shop. 

Q.    Is  that  for  Christmas  purchases? 

A.     No,  that  was  before. 

Q.     Over  a  period  of  time  ?  A.     Yes. 

Q.    And  what  other  bills?  That  makes  $1,885.00. 

A.    Well,  I  owe  insurance  on  my  car. 

Q.    How  much  does  that  amount  to? 

A.  $135.00.  I  think  there  are  some  smaller  ones 
but  I  can't  remember  them  right  now. 

Q.  How  about — you  testified  that  you  owed  some 
electric  bills,  is  that  right? 

A.     I  imagine  around  $35.00. 

Q.     Did  you  say,   Mrs.   Paddock,   this  morning 
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when  you  testified  that  you  owed  for  tuition  of 

your    daughters    fees '?  A.     Oh,  yes. 

Mr.  Davis:     How  much  is  that  and  to  whom? 

A.    Well  $185.00. 

The  Court:     Who  are  they  owed  to? 

A.  Reed  College  and  then  board  and  room  for 
my  younger  daughter  to  her  aunt.  [121] 

The  Court:     That  is  $85.00? 

A.    Yes. 

The  Court:     Thank  you. 

Mr.  Kay:     Could  I  ask  a  couple  of  questions? 

The  Court:  The  Court  is — we  shouldn't  open  up 
the  trial  now.  Counsel  made  the  motion,  if  coimsel 
feels  you  are  justified  in  making  the  request,  why, 
go  ahead.  Do  you  desire  to  ask  further  questions? 

Mr.  Kay:    No,  Your  Honor. 

(The  witness  was  thereupon  excused  and  left 
the  stand.) 

The  Court:  Well,  it  appears  to  the  Court  that 
there  are  a  number  of  these  bills  that  should  be 
paid,  the  insurance  on  the  car,  electricity.  Reed's 
College  and  Board  and  Room.  After  all  the  de- 
fendant married  the  plaintifi:  at  the  time  she  had 
two  children  and  assumed  the  responsibility  and 
the  Court  feels,  under  the  circumstances,  that  is  not 
unreasonable.  Also,  the  question  of  purchases  in 
the  States  for  $135.00,  1  suppose  that  is  for  the 
children.  The  Court  then  instructs  the  Clerk  to  en- 
ter a  minute  order  that  the  defendant  be  required 
to  pay  $135.00  on  purchases  in  the  States,  $100.00 
payment  for  Theresa  Shop 
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Mr.  Kay :  I  thiiik  that  bill — Mr.  Paddock  thinks 
he  has  already  paid  that  bill. 

The  Court:  Well,  if  he  hasn't  then  he  should 
pay  something  towards  that.  $135.00  on  insurance, 
$35.00  on  electricity,  $100.00  to  Reed's  College  for 
tuition  and  $85.00  for  the  board  and  room  and  also 
the  Court  feels  that  for  the  months  of  November 
and  [122]  December  the  total  smn  should  be  paid 
to  the  plaintiff,  in  the  smn  of  $750.00. 

Mr.  Kay:    November  and  December? 

The  Court:  November  and  December  because 
the  testimony 

Mr.  Kay:  Your  Honor,  could  we  take  into  con- 
sideration the  amomits  of  these  payments? 

The  Court:  Well,  you  are  taldng  into  considera- 
tion what  he  has  paid  by  way  of  the  $200.00  this 
month,  that  would  leave  $550.00  balance. 

Mr.  Kay:  But,  in  addition  to  the  $200.00  which 
he  gave  her  cash  he  paid  $300.00  worth  of  her  direct 
livnig  expenses  for  the  month,  if  you  see  what  I 
mean,  so  he  really  has  paid  her  $500.00.  Now,  if  you 
want  it  brought  up  to  $750.00 

The  Court :  Well,  the  Court  feels — this  is  Christ- 
mas time,  the  plaintiff  has  worked  together  for  a 
long  time,  after  all  she  is  entitled  to  some  consid- 
eration. 

Mr.  Kay:  No  doubt  about  it.  It  is  just  a  ques- 
tion of  how  much  consideration.  Just  a  question 
of  $13,000.00,  I  know  I  would  gag  a  little  even  at 
Christmas  time. 

The  Court:     That  may  be  your  thinking,  but  the 
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Court  feels  the  plaintiff  testified  she  has  a  great 
interest  in  the  business  and 

Mr.  Davis:  1  wonder  if  we  might  have  a  state- 
ment as  to  what  bills  have  been  paid  and  that  sort 
of  thing  after  we  have  a  check  showing  what  de- 
ductions— we  don't  know  what  has  been  [123]  paid 
or  anything  about  it.  We  would  like  a  statement 
to  that  effect. 

Mr.  Kay:  We  will  give  a  list  of  what  bills  Mr. 
Paddock  has  paid. 

The  Court:  Well,  Mr.  Kay,  the  Court  feels  that 
Mr.  Paddock  has  paid  the  sum  of  $200.00  for  the 
month  of  December,  therefore,  he  should  pay  then 
a  sum  of  $550.00  to  bring  it  up  to  $750.00.  I  don't 
remember  how  much  in  November 

Mr.  Kay:  I  don't  want  to  argue  with  the  Court 
at  all,  but  may  I  merely  point  out  again  that  he 
has  actually  paid  $500.00  for  the  month  of  Decem- 
ber. He  paid  $200.00  in  cash  and  $300.00  in  bills 
which  she  would  have  had  to  pay  if  he  handed  her 
$500.00.  1  appreciate  Your  Honor's  feeling  that 
he  should  i^ay  the  sum  of  $750.00,  but  what  I  was 
trying  to  get  up  to  was  the  $750.00  without  actually 
making  it  $1,000.00. 

The  Court:  That  is  right.  The  Court  appreci- 
ates that  fact,  Mr.  Kay,  but  on  the  other  hand  the 
plaintiff  has  been  accustomed  to  this  type  of  living 
for  over  a  period  of  time  and  until  the  final  de- 
termination is  made  by  the  Court,  the  Court  feels 
that  the  defendant  has  the  duty  and  obligation  to 
maintain  her  in  that  same  capacity. 

Mr.  Kay:    There  is  limit  of  ability. 
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The  Court:    Yes. 

Mr.  Kay:  I  don't  know  what — their  unpaid  ac- 
counts and  one  thing  and  another  are  rather  sub- 
stantial amounts,  comparing  [124]  that  with  cash 
in  the  bank.  Let's  not  get  beyond  Mr.  Paddock's 
present  ability  to  pay. 

The  Court:  Very  well,  the  Court  agrees  with 
counsel  in  that  respect.  The  Court  also  feels  that 
for  the  month  of  November,  to  bring  it  up  to  the 
$750.00,  that  amount  which  he  did  not  pay  for  the 
month  of  November  should  be  paid  upon  these 
bills,  which  the  Court  feels  they  should  be  paid  at 
the  present  time.  Then  for  the  month  of  Decem- 
ber, by  itself,  he  should  pay  the  balance  of  the 
$750.00  minus  $200.00. 

Mr.  Kay:     Very  well.  Your  Honor. 

The  Court:  Now,  that  is  a  little  involved,  do 
counsels  parties  understand'.^ 

Mr.  Davis:    I  think  so. 

The  Court:    Very  well. 

The  Clerk :    How  much  again  was  Theresa  tShop '? 

The  Court:  $100.00.  This  case  will  be  continued 
until  the  rex)ort  of  the  Master  and  the  Court  would 
urge  counsel  and  the  parties  to  cooperate  with  the 
Master  so  an  early  determination  can  be  made  of 
this  matter  and,  Mr.  Kay,  if  you  have  a  strong  feel- 
ing as  to  the  law  on  this  case — you  desire  to  pre- 
sent a  brief? 

Mr.  Kay:  Oh,  I  am  going  to  X)resent  a  brief. 
Your  Honor. 

The  Court:  The  Court  would  like  to  have  it  at 
an  early  date. 
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Mr.  Kay:    I  can't  promise  to  work  on  Christmas 

day.  -     '-^'-  .u,>;2^ 

The  Court:    The  Court  said  "an  early  date"  and 

the  books  are  not  going  to  be  closed  until  31st  of 

December,  therefore,  the  [125]  Court  would  like  to 

have  it  by  the  5th  of  January. 

Mr.  Kay:    Very  w^ell.  Your  Honor. 

[Endorsed]  :    Filed  Jan.  25,  1954. 
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[Endorsed] :  No.  14877.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Harold  D.  Paddock, 
Appellant,  vs.  Florence  Paddock,  Appellee.  Tran- 
script of  Record.  Appeal  from  the  District  Court 
for  the  District  of  Alaska,  Third  Division. 

Filed:    September  20,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14877 

HAROLD  D.  PADDOCK,  Appellant, 

vs. 
FLORENCE   PADDOCK,  Appellee. 

STATEMENT  OF  POINTS  RELIED  UPON 
FOR  REVERSAL 

Comes  now  the  Appellant,  Harold  D.  Paddock, 
and  presents  to  the  above  entitled  Court,  his  State- 
ment of  Points  Relied  Upon  for  Reversal  in  the 
above  entitled  cause: 

1.  The  opinion  of  the  Court,  the  Findings  of 
Fact  and  Conclusions  of  Law  and  the  Decree  were 
signed  prior  to  the  defendant  having  rested  his  case, 
and  this  matter  was  called  to  the  attention  of  the 
Court  by  a  Motion  to  re-open  the  case  and  to  set 
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aside  all  previous  orders,  and  this  Motion  was  er- 
roneously overruled. 

2.  The  Court  was  specifically  requested  to  set 
aside  its  opinion,  Findings  of  Fact  and  Conclusions 
of  Law  and  the  Decree,  for  the  reason  that  they 
are  premature,  inequitable,  unjust,  unreasonable 
and  oppressive  as  against  the  defendant,  Harold  D. 
Paddock,  the  Appellant  here. 

3.  That  the  opinion.  Findings  of  Fact  and  Con- 
clusions of  Law  and  Decree  are  based  upon  a  theory 
of  partnership  in  the  business  known  as  Paddock's 
Paint  and  Furniture  Store,  when  in  truth  and  in 
fact,  there  was  no  partnership  and  no  proof  of 
partnership,  that  the  property  all  belonged  to  Har- 
old D.  Paddock  before  he  married  the  plaintiff, 
and  continued  to  belong  to  him  at  all  times,  and 
that  the  oral  finding  of  the  Court  that  there  was  a 
partnership  between  the  parties  is  not  supported  by 
any  evidence ;  is  against  the  clear  weight  of  the  evi- 
dence, and  is  against  the  laws  of  the  Territory  of 
Alaska. 

4.  That  the  Court  erred  further  in  that  the  Find- 
ings of  Fact  and  Conclusions  of  Law  conflict  with 
the  Opinion  filed  October  8,  1954,  and  therefore  the 
Findings  of  Fact  and  Conclusions  of  Law  were  evi- 
dently signed  by  inadvertence  and  mistake,  and  it 
was  error  on  the  part  of  the  trial  court  to  refuse  to 
set  them  aside  and  correct  them. 

5.  The  Court  erred  in  finding  in  its  opinion  on 
page  2  thereof,  that  both  x^laintiff  and  defendant 
devoted  their  full  time  in  the  development  of  the 
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business,  because  there  is  no  substantial  evidence 
to  that  effect,  and  there  is  plenty  of  competent  evi- 
dence against  such  a  finding,  and  that  such  finding 
is  contrary  to  the  greater  weight  of  the  evidence, 
and  not  supported  by  any  evidence. 

6.  That  the  Court  further  erred  in  finding  that 
each  party  is  entitled  to  one-half  of  the  real  and 
personal  property,  because  the  finding  is  contrary 
to  law,  contrary  to  the  evidence,  contrary  to  equity 
and  justice,  and  against  the  greater  weight  of  the 
evidence. 

7.  The  Court  erred  further  in  finding  that  the 
defendant's  investment  in  the  business  prior  to  the 
time  plaintiff  married  him  was  $10,000.00,  when  the 
undisputed  evidence  showed  a  greater  amount,  and 
this  finding  should  have  been  to  the  effect  that  the 
defendant  owned  Lot  Two  (2)  and  the  East  one  foot 
of  Lot  Three  (3)  in  Block  39,  in  the  original  Town- 
site  of  Anchorage,  Alaska,  and  also  owned  the  prop- 
erty across  the  street  therefrom,  known  as  the  Sun- 
shine Market,  prior  to  his  marriage  to  the  plaintiff, 
as  all  of  the  evidence  shows  that  fact  to  be  true. 

8.  The  Court  erred  in  not  giving  this  real  prop- 
erty last  above  described  to  the  defendant  free  and 
clear  of  any  claim  of  the  plaintiff. 

9.  The  Court  further  erred  in  its  opinion  filed 
October  8,  1954,  giving  the  plaintiff  $700.00  a  month 
salary  for  working  in  the  furniture  store  for  the 
entire  year  of  1953,  when  the  evidence  showed  she 
did  not  work  there  during  that  period  at  any  time. 

10.  The   Court  erred  in  that,   after  it   ordered 
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three  appraisers  to  be  chosen  and  a  decision  and 
appraisal  reached,  which  decision  and  appraisal 
would  be  final,  and  before  this  decision  w^as  reached, 
the  court  signed  the  purported  Findings  of  Fact 
and  Conclusions  of  Law  and  Decree,  over  the  ob- 
jections of  the  defendant. 

11.  The  Court  further  erred  in  its  finding  that 
the  plaintiff  is  entitled  to  receive  from  the  defend- 
ant $500.00  per  month  for  temporary  support  from 
January,  1954  until  October  31,  1954,  this  being  in- 
equitable and  unfair,  due  to  the  other  findings  in 
the  opinion  and  the  testimony  before  the  court. 

12.  The  Court  erred  in  making  Finding  of  Fact 
No.  7,  for  the  reason  that  the  same  is  inequitable, 
not  supported  by  competent  evidence,  and  is  based 
upon  the  theory  of  partnership  existing  between  the 
plaintiff  and  the  defendant  and  is  contrary  to  good 
conscience,  law  and  equity. 

13.  The  Court  erred  in  making  Finding  of  Fact 
8,  for  the  reason  that  the  same  is  against  the  evi- 
dence in  the  case,  is  inequitable,  unfair  and  clearly 
against  the  law  in  this  case. 

14.  The  Court  erred  in  making  Conclusion  of 
Law  No.  5,  for  the  reason  it  is  contrary  to  law,  con- 
trary to  equity  and  good  conscience. 

15.  The  Court  erred  in  making  Conclusion  of 
Law  No.  6,  on  the  last  page  thereof,  for  the  reason 
there  is  no  e^idence  to  support  such  a  Conclusion 
of  Law,  no  finding  of  fact  based  upon  any  com- 
petent evidence  to  give  the  court  any  reason  to  make 
such  a  Conclusion  of  Law. 
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16.  The  Court  erred  in  making  Conclusion  of 
Law  found  in  Paragraph  3  of  the  Decree;  that  the 
same  is  erroneous,  is  unsupported  by  the  evidence, 
is  against  the  Laws  of  the  Territory  of  Alaska,  and 
contrary  to  all  equity  in  the  matter. 

17.  The  Court  erred  in  rendering  and  signing  a 
decree  based  upon  the  erroneous  findings  of  fact  and 
Conclusions  of  Law. 

Respectfully  submitted, 

BELL,  SANDERS  &  TALLMAN, 
/s/  By   BAILEY  E.  BELL, 

Attorneys  for  Appellant 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  November  25,  1955.  Paul  P. 
O'Brien,  Clerk. 
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Harold  D.  Paddock, 

vs. 
P    Florence  Paddock, 


Appellant, 


Appellee. 


y 


BRIEF  OF  APPELLANT. 


I. 

JURISDICTION. 

The  jurisdiction  of  the  District  Court  was  invoked 
under  the  act  of  June  6,  1900,  C.  786,  Section  4,  31 
Statutes  322,  as  amended,  48  U.S.C.A.,  Section  101. 
The  jurisdiction  of  the  Court  of  Appeals  rests  on  Sec- 
tion 1291,  of  the  new  Federal  Judicial  Code,  and  Fed- 
deral  Rules  of  Civil  Procedure. 


II. 

JUDGMENT  BELOW. 

A  judgment  was  entered  in  the  District  Court  at 
Anchorage,  Alaska,  on  the  22nd  day  of  December,  1954 


(TR  31),  based  upon  Findings  of  Fact  and  Con- 
clusions of  Law,  filed  on  the  same  day,  which  resulted 
from  a  trial  held  exactly  one  year  earlier,  namely  on 


December  22,  1953. 


III. 
STATEMENT  OF  FACTS. 
In  the  year  1936,  the  Appellee  herein,  Florence 
Paddock,  went  to  work  for  the  Appellant,  Harold 
Paddock,  answering  the  telephone  in  his  paint  store 
business  in  Anchorage,  Alaska.  (TR  97.)  The  Ap- 
pellee had  two  small  children  of  approximately  one 
and  three  years  of  age.  She  was  caring  for  her  chil- 
dren alone,  with  no  mention  appearing  in  the  record  as 
to  the  reason  why  the  Appellee's  former  husband  was 
not  assisting  in  the  support  of  his  children. 

This  employee-employer  relationship  between  Ap- 
pellee and  Appellant  continued  for  a  period  of  some- 
thing less  than  two  years,  when  it  was  ended  by  the 
marriage  of  the  Appellee  and  the  Appellant,  in  Jan- 
uary of  1938.  (TR  3.)  The  Appellee  entered  the 
marriage  with  little  or  no  money  of  her  o\vn  (TR  106), 
and  also  brought  the  added  liability  of  two  small  chil- 
dren of  her  own  who,  at  the  time  of  the  marriage,  were 
approximately  three  and  four  years  of  age.    (TR  74.) 

The  Appellant  proceeded  to  make  a  home  for  the 
Appellee  and  her  two  small  children,  and  did,  over  the 
years,  succeed  in  establishing  a  nice  home  for  his 
family.  (TR  121.)  The  two  childi^n  were  never 
adopted  by  the  Appellant,  but  were  raised,  supported 


and  schooled  by  the  Appellant,  with  the  children  even 
using  his  name.   (TR  141.) 

At  the  time  of  the  marriage,  in  1938,  the  Appellant 
owned  the  business  known  as  Paddock's  Paint  Store, 
which,  along  with  the  value  of  the  real  property  and 
other  property  of  the  Appellant,  gave  the  Appellant 
an  estimated  net  worth  of  Fifteen  Thousand  Dollars 
($15,000.00)  to  Twenty  Thousand  Dollars  ($20,000.00). 
(TR  129.)  This  was  in  1938.  The  net  worth  of  the 
business  alone  had  increased  to  Eighty-nine  Thousand 
Two  Hundred  Sixty-four  Dollars  and  Sixty-nine  Cents 
($89,264.69)  of  the  approximate  time  that  the  divorce 
action  brought  herein  was  tried.   (TR  42.) 

There  were  no  children  born  to  this  marriage  and 
the  Appellant  and  Appellee  continued  to  live  together 
until  October  of  1952,  when  they  separated.  (TR  25.) 
On  July  23,  1953,  the  Appellee  filed  her  complaint  for 
divorce,  alleging  incompatibility.  (TR  3.)  The  Ap- 
pellant filed  an  answer  and  counter-claim  on  November 
20,  1953,  asking  for  a  divorce  on  the  grounds  of  in- 
compatibility and  alleging  misconduct  on  the  part  of 
the  Appellee.  (TR  5.)  On  the  same  date,  namely  No- 
vember 20,  1953,  the  Appellant  filed  a  motion  for 
temporary  restraining  order  and  for  order  to  show 
cause,  and  an  affidavit  in  support  of  the  motion  and 
the  order  to  show  cause  and  temporary  restraining 
order.  (TR  8-11.)  The  order  to  show  cause  and  tem- 
porary restraining  order  was  signed  by  the  judge  of 
the  District  Court.  On  November  24,  1953,  the  Appel- 
lee filed  her  answer  to  the  counter-claim,  denying  any 
misconduct  on  her  part.     (TR  12.)     On  December  22, 


1953,  the  case  came  on  for  trial  before  the  Honorable 
J.  L.  McCarrey,  Jr.,  District  Judge  for  the  Third 
Division  of  Alaska.  During  the  course  of  the  pro- 
ceedings in  this  case,  the  Court  appointed  a  Master 
to  make  an  accounting  of  the  property  of  the  Appel- 
lant and  Appellee.  (TR  72.)  Arrangements  were  also 
made  for  other  accountants  to  determine  the  values 
of  the  properties  involved  herein  and  reports  were 
submitted  to  the  Court  by  accountants  George  R. 
Jones  and  W.  P.  Odom  of  Anchorage.  (TR  41-51.) 
On  October  8,  1954,  the  District  Court  filed  a  memo- 
randum opinion  wherein  appraisers  were  instructed  to 
deduct  from  the  plaintiff's,  Mrs.  Paddock's,  interest 
in  and  to  the  business  of  the  Appellant  the  sum  of 
Thirty  Thousand  Dollars  ($30,000.00).  (TR  21.)  Then 
on  December  22,  1954,  exactly  one  year  after  the  trial 
of  the  action  herein,  the  District  Court  filed  Findings 
of  Fact  and  Conclusions  of  Law  and  a  Decree  in  this 
case.  (TR  23-36.)  By  the  Decree,  the  Appellee,  Flor- 
ence Paddock,  was  awarded  the  family  home  and  fur- 
nishings. This  home  was  appraised  by  one  of  Appel- 
lee's own  witnesses  at  the  value  of  Eighteen  Thousand 
Five  Hundred  Dollars  ($18,500.00)  to  Twenty  Thou- 
sand Dollars  ($20,000.00)  for  the  building  and  land 
(TR  121),  and  with  the  furnishings  appraised  at  from 
Two  Thousand  Dollars  ($2,000.00)  to  Two  Thousand 
Five  Hundred  Dollars  ($2,500.00).  (TR  122.)  This 
appraisal  would  give  a  minimum  valuation  of  Twenty 
Thousand  Five  Hundred  Dollars  ($20,500.00)  for  the 
house,  land  and  furnishings  by  the  addition  of  the  two 
lowest  estimates.  The  Decree  awarded  the  home  to  the 
Appellee  upon  a  valuation  of  Twenty  Thousand  Dol- 


lars  ($20,000.00)  and  allowed  the  Appellant  the  sum 
of  Ten  Thousand  Dollars  ($10,000.00)  for  the  value 
of  his  business  at  the  time  that  he  married  the  Appel- 
lee. Thus,  under  the  terms  of  the  Decree,  the  Appel- 
lant would  be  allowed  Thirty  Thousand  Dollars 
($30,000.00)  to  offset  the  value  of  the  house  and  the 
valuation  of  his  business,  and  the  rest  of  the  property- 
would  be  split  equally  except  for  the  individual  draw- 
ings of  the  parties  during  the  year. 

The  split  of  the  property  ordered  by  the  Court  ap- 
pears to  be  an  attempt  to  make  a  straight  partnership 
split  of  the  property  after  allowing  the  Appellant  the 
sum  of  Ten  Thousand  Dollars  ($10,000.00),  which  was 
the  valuation  of  his  business  at  the  time  that  he  mar- 
ried the  Appellee,  which  said  valuation  was  given  by 
the  District  Court.  The  Court  also  indicated  in  its 
Findings  of  Fact  as  follows: 

''Y.  That  prior  to  the  marriage  of  the  parties, 
the  defendant  Harold  D.  Paddock  was  operating 
a  certain  business  and  had  an  investment  at  that 
time  in  such  business  in  the  amount  of  $10,- 
000.00."   (TR25.) 

No  allowance  was  made  for  any  increase  in  value 
due  to  the  natural  appreciation,  although  the  Court 
had  indicated  that  he  would  do  so.    (TR  131.) 

In  the  accountings,  consideration  was  given  to  the 
drawings  of  the  parties,  which  amounted  to  Sixteen 
Thousand  Five  Hundred  Twenty  Dollars  and  Twenty- 
seven  Cents  ($16,520.27),  for  Mrs.  Paddock  in  1953, 
and  One  Thousand  Six  Himdred  Forty-five  Dollars 
and    Forty-seven    Cents    ($1,645.47)    for    Appellant. 
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(TR  46,  93.)  It  was  admitted  that  Thirteen  Thousand 
Dollars  ($13,000.00)  was  drawn  by  Mrs.  Paddock  in 
cash.  (TR  170.)  But  no  explanation  was  given  as  to 
why  she  needed  so  much  money  and  still  ended  up 
the  year  owing  approximately  Two  Thousand  Dollars 
($2,000.00)    (TR  171),  when  her  home  was  paid  for. 

After  the  trial  of  the  case,  the  Appellant,  through 
substituted  attorneys,  filed  a  Motion  to  Reopen  the 
Case  and  to  Set  Aside  All  Previous  Orders  Made. 
This  was  filed  on  January  26,  1954,  argued  on  June  25, 

1954,  and  denied  on  July  28,  1954.  After  Findings  and 
Decree  were  filed,  the  Appellant  duly  filed  a  Motion 
for  a  new  trial.    This  Motion  was  denied  on  June  24, 

1955,  and  a  Notice  of  Appeal  filed  on  July  5,  1955, 
with  an  Amended  Notice  of  Appeal  filed  on  July  14, 
1955. 


lY. 

SUMMARY  OF  ARGUMENT. 
A. 

The  opinion  of  the  Court,  the  Findings  of  Fact  and 
Conclusions  of  Law  and  the  Decree  were  signed  prior 
to  the  defendant  having  rested  his  case,  and  this 
matter  was  called  to  the  attention  of  the  Court  by  a 
Motion  to  re-open  the  case  and  to  set  aside  all  previous 
orders,  and  this  Motion  was  erroneously  overruled. 

The  Court  was  specifically  requested  to  set  aside  its 
opinion,  Findings  of  Fact  and  Conclusions  of  Law  and 
the  Decree,  for  the  reason  that  they  are  premature, 
inequitable,  unjust,  unreasonable  and  oppressive  as 


against  the  defendant,  Harold  D.  Paddock,  the  Appel- 
lant here.   (Points  1  and  2.) 

B. 

That  the  opinion.  Findings  of  Fact  and  Conclusions 
of  Law  and  Decree  are  based  upon  a  theory  of  part- 
nership in  the  business  known  as  Paddock's  Paint  and 
Furniture  Store,  when  in  truth  and  in  fact,  there  was 
no  partnership  and  no  proof  of  partnership,  that  the 
property  all  belonged  to  Harold  D.  Paddock  before 
he  married  the  plaintiff,  and  continued  to  belong  to 
him  at  all  times,  and  that  the  oral  finding  of  the  Court 
that  there  was  a  partnership  between  the  parties  is 
not  supported  by  any  evidence;  is  against  the  clear 
weight  of  the  evidence,  and  is  against  the  laws  of  the 
Territory  of  Alaska.   (Point  3.) 

C. 

That  the  Court  erred  further  in  that  the  Findings 
of  Fact  and  Conclusions  of  Law  conflict  with  the 
Opinion  filed  October  8,  1954,  and  therefore  the  Find- 
ings of  Fact  and  Conclusions  of  Law  were  evidently 
signed  by  inadvertence  and  mistake,  and  it  was  error 
on  the  part  of  the  trial  court  to  refuse  to  set  them 
aside  and  correct  them.    (Point  4.) 

D. 

The  Court  erred  in  finding  in  its  opinion  on  page  2 
thereof,  that  both  plaintiff  and  defendant  devoted  their 
full  time  in  the  development  of  the  business,  because 
there  is  no  substantial  evidence  to  that  effect,  and 
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there  is  plenty  of  competent  evidence  against  such  a 
finding,  and  that  such  finding  is  contrary  to  the  greater 
weiglit  of  the  evidence  and  not  supported  by  any 
evidence. 

That  the  Coui-t  further  erred  in  finding  that  each 
party  is  entitled  to  one-half  of  the  real  and  personal 
property,  because  the  finding  is  contrary  to  law,  con- 
trary to  the  evidence,  contrary  to  equity  and  justice, 
and  against  the  greater  weight  of  the  e\idence.  (Points 
5  and  6.) 

E. 

The  Court  erred  further  in  finding  that  the  defend- 
ant's investment  in  the  business  prior  to  the  time 
])laintiff  married  him  was  $10,000.00,  when  the  undis- 
puted evidence  showed  a  greater  amount,  and  this  find- 
ing should  have  been  to  the  effect  that  the  defendant 
o^vned  Lot  Two  (2)  and  the  East  one  foot  of  Lot 
Three  (3)  in  Block  39,  in  the  original  Townsite  of 
Anchorage,  Alaska,  and  also  owned  the  property 
across  the  street  therefrom,  known  as  the  Sunshine 
Market,  prior  to  his  marriage  to  the  plaintiff,  as  all 
of  the  evidence  shows  that  fact  to  be  true. 

The  Court  erred  in  not  giving  this  real  property 
last  above  described  to  the  defendant  free  and  clear 
of  any  claim  of  the  plaintiff.   (Points  7  and  8.) 

The  Court  further  erred  in  its  opinion  filed  October 
8,  1954,  giving  the  plaintiff  $700.00  a  month  salary  for 
working  in  the  furniture  store  for  the  entire  year  of 
1953,  when  the  evidence  showed  she  did  not  work  there 
during  that  period  at  any  time.   (Point  9.) 


a. 

The  Court  erred  in  that  after  it  ordered  three  ap- 
praisers to  be  chosen  and  a  decision  and  appraisal 
reached,  which  decision  and  appraisal  would  be  final, 
and  before  this  decision  was  reached,  the  court  signed 
the  purported  Findings  of  Fact  and  Conclusions  of 
Law  and  Decree,  over  the  objections  of  the  defendant. 
(Point  10.) 

H. 

The  Court  further  erred  in  its  finding  that  the  plain- 
tiff is  entitled  to  receive  from  the  defendant  $500.00 
per  month  for  temporary  support  from  January,  1954 
until  October  31,  1954,  this  being  inequitable  and  un- 
fair, due  to  the  other  findings  in  the  opinion  and  the 
testimony  before  the  court.    (Point  11.) 

I. 

The  Court  erred  in  making  Findings  of  Fact  No.  7, 
for  the  reason  that  the  same  is  inequitable,  not  sup- 
ported by  competent  evidence,  and  is  based  upon  the 
theory  of  partnership  existing  between  the  plaintiff 
and  the  defendant  and  is  contrary  to  good  conscience, 
law  and  equity.    (Point  12.) 

J. 

The  Court  erred  in  making  Finding  of  Fact  8,  for 
the  reason  that  the  same  is  against  the  evidence  in  the 
case,  is  inequitable,  unfair  and  clearly  against  the  law 
in  this  case. 
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The  Court  erred  in  making  Conclusion  of  Law  No.  5, 
for  the  reason  it  is  contrary  to  law,  contrary  to  equity 
and  good  conscience. 

The  Court  erred  in  making  Conclusion  of  Law  No.  6, 
on  the  last  page  thereof,  for  the  reason  there  is  no 
evidence  to  support  such  a  Conclusion  of  Law,  no  find- 
ing of  fact  based  upon  any  competent  evidence  to  give 
the  court  any  reason  to  make  such  a  Conclusion  of 
Law. 

The  Court  erred  in  making  Conclusion  of  Law  found 
in  Paragraph  3  of  the  Decree;  that  the  same  is  erro- 
neous, is  against  the  Laws  of  the  Territory  of  Alaska, 
and  contrary  to  all  equity  in  the  matter. 

The  Court  erred  in  rendering  and  signing  a  decree 
based  upon  the  erroneous  findings  of  fact  and  Conclu- 
sions of  Law.    (Points  13,  14,  15,  16,  and  17.) 


11 


V. 

ARGUMENT. 

A.  1.  THE  OPINION  OF  THE  COURT,  THE  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW  AND  THE  DECREE  WERE 
SIGNED  PRIOR  TO  THE  DEFENDANT  HAVING  RESTED 
HIS  CASE,  AND  THIS  MATTER  WAS  CALLED  TO  THE  AT- 
TENTION OF  THE  COURT  BY  A  MOTION  TO  REOPEN  THE 
CASE  AND  TO  SET  ASIDE  ALL  PREVIOUS  ORDERS,  AND 
THIS  MOTION  WAS  ERRONEOUSLY  OVERRULED. 

2.  THE  COURT  WAS  SPECIFICALLY  REQUESTED  TO  SET 
ASIDE  ITS  OPINION,  FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW,  AND  THE  DECREE,  FOR  THE  REASON 
THAT  THEY  ARE  PREMATURE,  INEQUITABLE,  UNJUST, 
UNREASONABLE  AND  OPPRESSIVE  AS  AGAINST  THE  DE- 
FENDANT, HAROLD  D.  PADDOCK,  THE  APPELLANT  HERE. 
(Points  1  and  2.) 

The  trial  of  this  case  on  December  22,  1953,  was 
handled  for  the  Appellant  by  Mr.  Wendell  Kay,  of 
Anchorage.  At  the  end  of  the  trial,  there  was  an 
understanding  that  Mr.  Kay  would  present  a  Brief 
because  of  certain  issues  of  law  that  had  not  been 
cleared  up  during  the  trial.  (TR  175-176.)  The  brief 
was  never  written  and  presented  by  Mr.  Kay,  and 
shortly  after  that,  the  Appellant  substituted  other  at- 
torneys for  Mr.  Kay.  Then,  before  any  further  action 
had  been  taken  by  any  of  the  parties  or  the  Court, 
Appellant's  attorneys  filed  a  Motion  to  Reopen  the 
Case  and  to  Set  Aside  All  Previous  Orders  Made,  on 
the  25th  day  of  January,  1954.    (TR  15.) 

This  motion  to  reopen  the  case,  etc.  offered  addi- 
tional evidence  to  the  Court  of  the  Appellee's  mis- 
conduct. (TR  15.)  In  addition  to  the  misconduct  of 
the  Appellee,  the  Appellant  also  offered  to  show  the 
Court  the  true  value  of  all  the  property  belonging  to 
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the  defendant.  This  particular  item  was  an  extremely 
important  one,  since  most  of  the  difficulty  of  this  case 
has  resulted  from  the  unfair  distribution  of  the  prop- 
erty to  the  Appellee  without  allowing  the  Appellant 
the  proper  allowances  for  his  hard-earned  sa^^ngs  and 
work  prior  to  marrying^  the  Appellee.  In  addition  to 
the  question  concerning  the  property,  the  Appellant 
also  offered  to  show  that  there  was  never  any  sem- 
blance of  partnership  between  the  parties.  This,  too, 
was  an  extremely  important  point,  since  it  appeared 
that  the  Court  based  his  opinion,  at  least  in  part,  upon 
a  finding  that  a  partnership  existed  between  Appel- 
lant and  the  Appellee.  The  Appellant  also  offered  to 
show  that  the  Appellee  had  done  little  to  advance  the 
business,  and  in  fact  had  been  detrimental  to  the  op- 
eration of  his  store.  Another  point  that  the  Appel- 
lant offered  to  make  was  to  show  the  Court  the  actual 
value  of  the  properties  that  Appellant  ownied  prior 
to  his  marriage  to  the  Appellee.  This,  too,  was  an 
extremely  important  point,  since  the  Court  had  indi- 
cated to  Appellant's  counsel  that  he  would  take  into 
consideration  the  increase  in  value  of  the  property, 
but  when  it  came  to  the  awarding  of  the  property,  the 
Court  completely  failed  in  this  respect.  That  the 
Court  intended  to  take  into  consideration  the  increase 
in  value  of  the  property  is  borne  out  by  the  following 
discussion  at  Page  131  of  the  transcript: 

"Mr.  Kay.  It  seems  to  me  it  is  important  in  this 
respect:  To  bring  out  the  chronology  of  the  ac- 
quisition of  this  property.  From  my  point  of 
view,  I  would  like  to  show  that  it  was  actually 
acquired  by  Mr.  Paddock  very  early  in  the  mar- 
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riage,  either  before  or  at  the  time  of  it,  or  a  year 
or  so  after  the  marriage.  Now  surely  we  are  not 
going  to — I  don't  wish  to  debate  the  point,  but  the 
point  to  me  is  what  has  happened  since  then  has 
largely  been,  at  least  as  far  as  the  increase  in 
value  of  this  property,  has  just  been  normal  in- 
crease of  all  property  in  the  Anchorage  area  by 
reason  of  the  growth  of  the  area. 

Court.    Wouldn't  the  Court  take  that  into  con- 
sideration?" 

From  the  foregoing  it  appears  that  the  Court  very 
definitely  intended  to  make  allowances  for  the  natural 
appreciation  in  value  of  the  property  of  the  Appel- 
lant. However,  the  Court  allowed  Mr.  Paddock  the 
sum  of  Ten  Thousand  Dollars  ($10,000.00)  for  the 
value  of  his  property  acquired  prior  to  his  marriage, 
but  stated  in  its  Findings  that  he  had  an  investment 
of  Ten  Thousand  Dollars  ($10,000.00)  prior  to  his 
marriage.  This  sum  did  not  even  come  up  to  the 
amount  that  the  evidence  would  show  Mr.  Paddock 
was  worth  at  the  time  of  his  marriage,  much  less  make 
any  allowance  for  the  increase  in  value  of  his  prop- 
erty.   (TR  129.) 

In  all  fairness,  the  Court  should  have  considered  the 
natural  increase  in  value  of  property  in  the  Anchor- 
age area  and  given  the  Appellant  the  benefit  of  this 
increase.  The  logic  of  this  argument  can  be  seen  by 
speculating  as  to  the  results  if  the  reverse  had  been 
followed.  That  is,  to  attempt  to  value  the  property 
acquired  since  marriage  by  the  value  of  the  property 
bought,  at  the  time  it  was  bought,  and  then  adding 
these  sums  together.    The  result  would  be  very  small, 
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since  the  main  piece  of  property  which  consists  of  the 
present  location  of  the  Paddock  Paint  and  Furniture 
Store,  cost  Twenty  Thousand  Dollars  ($20,000.00) 
(TR  130),  and  the  home  lot  cost  Eight  Hundred  Dol- 
lars ($800.00).  (TR  131.)  Thus,  by  using  such  an 
unrealistic  approach,  we  get  an  unrealistic  result.  If 
the  Court  were  going  to  award  the  Appellant  the  value 
of  his  property  acquired  prior  to  marriage,  the  Court 
should  also  take  into  consideration  the  increment  in 
value  due  to  the  natural  appreciation  in  value. 


B.  THAT  THE  OPINION,  FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW,  AND  DECREE  ARE  BASED  UPON  THE 
THEORY  OF  PARTNERSHIP  IN  THE  BUSINESS  KNOWN  AS 
PADDOCK'S  PAINT  AND  FURNITURE  STORE,  WHEN  IN 
TRUTH  AND  IN  FACT,  THERE  WAS  NO  PARTNERSHIP  AND 
NO  PROOF  OF  PARTNERSHIP,  THAT  THE  PROPERTY  ALL 
BELONGED  TO  HAROLD  D.  PADDOCK  BEFORE  HE  MARRIED 
THE  PLAINTIFF,  AND  CONTINUED  TO  BELONG  TO  HIM  AT 
ALL  TIMES,  AND  THAT  THE  ORAL  FINDING  OF  THE  COURT 
THAT  THERE  WAS  A  PARTNERSHIP  BETWEEN  THE  PAR- 
TIES IS  NOT  SUPPORTED  BY  ANY  EVIDENCE;  IT  IS 
AGAINST  THE  CLEAR  WEIGHT  OF  THE  EVIDENCE,  AND 
IS  AGAINST  THE  LAWS  OF  THE  TERRITORY  OF  ALASKA. 
(Point  3.) 

That  the  Court  seems  to  have  treated  this  matter  as 
a  partnership  accounting  appears  quite  evident  from 
the  Court's  statement  at  Page  103  of  the  transcript, 
as  follows: 

' '  The  Court.  Mr.  Kay,  the  Court  will  point  out 
to  you  that  the  Court  considers  marriage  a  part- 
nership and,  therefore,  based  upon  statements  of 
Judge  Dimond  and  Judge  Folta  and  experience 
of  this  Court,  it  is,  therefore,  the  Court's  feeling 
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that  any  improvements  to  the  contrary  will  be  a 
waste  of  time." 

This  discussion  continued  on  as  follows  (TR  103- 
104): 

''Mr.  Kay.  Let  me  get  the  Court's  thinking 
straight.  The  mere  fact  that  the  people  are  part- 
ners constitutes  the  wife  a  partner  in  business  ? 

The  Court.  No,  the  mere  fact  they  are  married 
and  in  this  case  (47)  particularly  where  they  have 
worked  together." 

Earlier  in  the  proceedings,  Appellee's  attorney  took 
the  position  that  the  business  of  Appellant  and  Ap- 
pellee was  conducted  as  a  partnership  and  that  the 
parties  were  partners.  At  Page  67  of  the  transcript 
the  Appellee 's  attorney  inferred  that  it  was  a  partner- 
ship while  discussing  the  preliminary  proceedings  in 
this  case  in  his  opening  statement. 

''Mr.  Davis.  ...  I  would  like  to  point  out  to  the 
Court,  that  under  order  of  this  Court,  although 
the  parties  have  conducted  that  business  as  a  part- 
nership for  many  many  years  last  past  ..."  (TR 
67)    (Emphasis  supplied.) 

Appellant's  attorney  objected  to  any  attempt  to 
show  that  the  business  of  the  parties  to  this  action 
was  a  partnership  (TR  68),  but  Appellee's  attorney 
insisted  on  trying  to  show  that  it  was.  The  transcript 
shows  that  the  Appellee  did  not  even  know  what  a 
partnership  was.  On  direct  examination  at  Page  83 
of  the  transcript  the  following  took  place : 

"Q.  All  right,  did  you  actually — Mrs.  Paddock, 
did  you  and  Mr.  Paddock  actually  conduct  this 
business  over  all  these  years  as  partners 
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Mr.  Kay.  I  object  as  leading  and  calls  for  con- 
clusion of  (24)  the  witness. 

The  Court.    Objection  sustained. 

Mr.  Davis.  As  being  leading  or  calling  for 
conclusion  ? 

The  Court.  Both.  I  am  not  sure  that  the  wit- 
ness knows  what  a  partnership  is. 

Q.  (By  Mr.  Davis.)  Mrs.  Paddock,  do  you 
know  what  a  partnership  is  ? 

A.  Well,  I  figure  if  two  people  have  worked 
in  business  long  enough — even  if — like  the  income 
tax,  it  was  written  down  as  a  partnership. 

Q.  Did  you  file,  as  a  matter  of  fact,  partner- 
ship income  tax  returns? 

A.    Yes.'' 

It  appears  that  the  Appellee  was  not  too  well  in- 
formed of  the  status  of  the  business,  for  under  cross- 
examination  the  following  took  place  (TR  100)  : 

''Q.  Now,  are  you  sure  or  aware  of  the  differ- 
ence between  a  joint  tax  return  filed  by  husband 
and  wife  and  a  full  partnership  tax  return,  Mrs. 
Paddock? 

A.  I  mean,  Mr.  Godchaux  has  all  of  those — I 
mean,  it  is  right  down  there.  I  took  it  for  granted 
it  was  a  partnership. 

Q.  Well,  then  you  don't  know  whether  or  not 
the  firm  actually  filed  partnership  tax  returns  or 
not,  do  you? 

A.     Well,  I  believe  they  did. 

Q.    But  do  you  know? 

A.  Well,  no  unless  I  look  at  it  again.  I  can't 
say  positively  that  they  did." 

In  any  event,  there  appears  to  be  no  evidence  that  a 
partnership  existed  between  the  parties  to  this  action. 
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other  than  that  the  Appellant  and  Appellee  were  mar- 
ried. The  Appellee  even  admitted  that  there  was  no 
oral  or  written  partnership  agreement  of  any  kind  at 
Page  101  of  the  transcript,  as  follows : 

'^Q.     In  other  words,  then  the  answer  is  that 
you  and  Mr.  Paddock  have  never  had  either  a 
written   or   oral   partnership   agreement   of   any 
kind? 
A.     No,  that  is  right." 

Despite  the  fact  that  there  was  no  showing  whatso- 
ever that  a  partnership  existed  between  the  Appellant 
and  the  Appellee,  the  Court  apparently  divided  the 
property  of  the  parties  upon  a  partnership  basis,  giv- 
ing an  equal  interest  to  Appellant  and  Appellee  after 
deducting  the  original  investment  by  Appellant.  The 
Court  also  found  that  the  original  investment  of  the 
Appellant  in  his  business  was  Ten  Thousand  Dollars 
($10,000.00).  (TR  25.)  As  indicated  in  the  previous 
argument,  the  figure  here  is  not  supported  by  the 
evidence. 

Even  if  there  had  been  a  specific  agreement  between 
the  Appellant  and  the  Appellee,  written  or  oral,  there 
still  could  not  have  been  a  valid  partnership  relation- 
ship between  the  two,  for  the  reason  that  a  husband 
and  wife  cannot  be  partners  to  each  other  in  Alaska. 
This  follows  the  old  common  law  rule  which  is  set 
forth  in  26  Am.  Jur.  at  Page  853-854,  as  follows : 
*'At  common  law,  there  can  be  no  partnership 
between  spouses,  and  a  married  woman  cannot 
become  a  member  of  a  partnership  of  which  her 
husband  is  also  a  member,  since  the  legal  existence 
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of  the  wife  merges  in  that  of  the  husband  and 
they  cannot  contract  with  each  other." 

The  foregoing  is  the  common  law  rule,  and  in  view 
of  Section  2-1-2  ACLA  (1949),  the  common  law  rule 
will  have  to  be  deemed  to  be  the  law  of  Alaska.  Sec- 
tion 2-1-2  ACLA  (1949)  is  quoted: 

"So  much  of  the  common  law  as  is  applicable  and 
not  inconsistent  with  the  Constitution  of  the 
United  States  or  with  any  law  passed  or  to  be 
passed  by  Congress  or  the  Legislature  of  Alaska 
is  adopted  and  declared  to  be  law  in  the  Territory 
of  Alaska." 

It  is  true  that  we  have  Married  Women's  Property 
Acts  in  Alaska,  with  Section  21-2-10  ACLA  (1949)  giv- 
ing a  wife  power  to  contract  or  incur  liabilities,  as 
follows : 

' '  Contracts  may  be  made  by  a  wife,  and  liabilities 
incurred,  and  the  same  enforced  by  or  against  her 
to  the  same  extent  and  in  the  same  manner  as  if 
she  were  unmarried." 

It  should  be  noted  at  this  time  that  this  particular 
Section  is  identical  to  Section  2997  of  Hill's  Annotated 
Laws  of  Oregon,  1892,  and  it  was  under  an  interpreta- 
tion of  this  particular  Section  that  the  Washington 
State  Supreme  Court  held  that  it  was  impossible  for  a 
husband  and  wife,  in  Alaska,  to  enter  into  a  partner- 
ship relationship.  In  this  case,  Elliott  v.  Hawley,  et  tix., 
76  P.  93,  the  Court  also  construed  several  of  the  Mar- 
ried Women's  Property  Acts  which  were  applicable 
to  Alaska  at  that  time.  These  were  Sections  of  Hill's 
Annotated  Laws  of  Oregon. 
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In  the  case  of  lyi  Re  Dixon  et  al.,  18  Fed.  2d  961, 
the  Court,  in  construing  certain  Married  Women's 
Property  Acts,  stated : 

' ' .  .  .  Under  the  Michigan  statute,  it  has  been  held 
that  a  married  woman  may  become  a  member  of  a 
partnership  with  others  than  her  husband  (Vail 
V.  Winterstein,  94  Mich.  230,  53  N.W.  932,  18 
L.R.A.  515,  34  Am.  St.  Rep.  334),  but  that  she 
cannot  form  a  partnership  with  her  husband 
which  will  render  her  liable  for  the  payment  of 
partnership  obligations  (Artman  v.  Ferguson,  73 
Mich.  146,  40  N.W.  907,  2  L.R.A.  343,  16  Am.  St. 
Rep.  572).  In  the  case  of  Artman  v.  Ferguson, 
it  is  said : 

'It  is  the  purpose  of  these  statutes  to  secure  to  a 
married  woman  the  right  to  acquire  and  hold 
property  sei)arate  from  her  husband,  and  free 
from  his  influence  and  control,  and  if  she  might 
enter  into  a  business  partnership  with  her  hus- 
band it  would  subject  her  property  to  his  control 
in  a  manner  wholly  inconsistent  with  the  separa- 
tion which  it  is  the  purpose  of  the  statute  to 
secure,  and  might  subject  her  to  an  indefinite  lia- 
bility for  his  engagements.  A  contract  of  partner- 
ship with  her  husband  is  not  included  within  the 
power  granted  by  our  statute  to  married  women. 
This  doctrine  was  laid  down  in  Bassett  v.  Shep- 
ardson,  52  Mich.  3,  17  N.W.  217,  and  we  see  no 
reason  for  departing  from  it.  .  .  ." 

Another  jurisdiction  that  has  refused  to  permit 
wives  to  become  partners  of  their  husbands  is  that  of 
Maine.  In  Raggett  v.  Hurley,  et  ux.,  40  Atlantic  561, 
the  following  headnote  sets  forth  the  rule: 


20 


'  *  The  common  law  disabilities  of  a  married  woman 
have  not  been  so  far  removed  by  statute  as  to 
empower  her  to  form  a  business  partnership  with 
her  husband." 

Michigan,  too,  follows  the  old  common  law  rule  that 
husband  and  wife  could  not  enter  into  a  partnei*ship 
and  in  Domhrowski  v.  Gorecki,  289  N.W.  293.  the 
Court  follows  the  same  reasoning  as  in  Dixon  et  al., 
18  Fed.  2d  961  (supra). 

The  question  has  also  been  discussed  by  the  Massa- 
chusetts Court  in  Edgerhj  v.  Equitable  Life  Assurayice 
Society,  191  N.E.  415  and  the  opinion  reported  at  Page 
417  could  well  be  applied  to  the  Alaska  Statutes  on 
partnership  and  Married  Women's  Property  Acts. 
The  statement  of  the  Court  is  quoted : 

*' There  is  nothing  in  the  uniform  partnership 
statute  as  adopted  in  this  Commonwealth  (St. 
1922.  c.  486.  see  now  G.  L.  (Ter.  Ed.)  c.  108A). 
which  changed  the  previously  existing  law  with 
respect  to  the  incapacity  of  a  married  woman  to 
make  a  contract  a  partnership  with  her  husband. 
That  statute  provides  in  part  that  a  'partnership 
is  an  association  of  two  or  more  persons.'  G.L. 
(Ter.  Ed.)  c.  108A.  Sec.  6.  But  it  neither  ex- 
pressly nor  impliedly  confers  capacity  to  make 
such  a  contract  upon  an  individual  who.  by  the  law 
governing  capacity,  is  incapable,  because  of  in- 
fancy, coverture,  or  any  other  reason,  from  mak- 
ing a  contract.  The  statute  does  not  purport  to 
deal  with  capacity  to  contract  and  the  provision 
therein  that  it  shall  be  so  interpreted  and  con- 
strued as  to  effect  its  general  purpose  to  make 
imiform  the  law  of  those  states  which  enact  it.' 
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G.L.  (Ter.  Ed)  c.  108A,  #4(4)  does  not  require 
uniformity  in  law  outside  its  scope  and  affecting 
it  only  incidentally.  Though  apparently  neither 
the  word  ^persons'  nor  anything  else  in  the  uni- 
form partnership  statute  by  its  own  force  pre- 
cludes a  married  woman  from  making  a  contract 
of  partnership  with  her  husband,  if  this  was  per- 
mitted by  other  provisions  of  law,  that  statute 
must  be  applied  in  harmony  with  the  existing 
provisions  of  law  which  render  her  incapable  of 
so  doing." 

Thus,  since  Alaska  has  also  adopted  the  uniform 
partnership  act,  (Section  28-1-1  ACLA  1949),  the  same 
reasoning  as  in  the  foregoing  paragraph  should  be  ap- 
plied in  this  case.  That  is,  the  uniform  partnership 
act  does  not  change  the  previously  existing  law  with 
respect  to  the  incapacity  of  a  married  woman  to  enter 
into  a  partnership  with  her  husband,  and  there  is  noth- 
ing in  the  Alaskan  Married  Women's  Property  Acts 
which  would  tend  to  change  the  law  on  this  particular 
point,  and  it  has  been  pointed  out  above  in  Elliott  v. 
Haivley,  et  ux.,  76  Pac.  93,  that  the  present  section 
removing  the  wife's  incapacity  to  contract,  did  not 
permit  her  to  enter  into  a  partnership  relationship 
with  her  husband. 

The  Supreme  Court  of  the  State  of  Washington  has 
also  held  that  married  women's  property  act,  which 
permitted  the  wife  to  maintain  an  action  against  her 
husband  for  the  possession  of  property  and  which  per- 
mitted her  to  contract  the  same  as  if  she  were  un- 
married, did  not  allow  her  to  enter  into  a  contract  of 
partnership  with  the  husband.    See  Board  of  Trade  of 
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City  of  Seattle,  et  ah  v.  Hayden,  30  Pac.  87;  Didier, 
et  ah  V.  Pardue  and  Pardiie,  144  So.  762. 

In  Fuller  and  Fuller  Company  v.  McHeury,  53  N.W. 
896,  Wis.  1892,  the  statute  involved  gave  the  wife  the 
right  to  make  contracts  in  regard  to  her  separate 
estate,  and  the  ^vife  in  this  particular  case  attempted 
to  form  a  partnership  with  her  husband.  At  Page  898 
the  Court  stated: 

*'.  .  .  Had  it  been  shown,  however,  that  Mrs.  Han- 
son had  a  separate  estate,  we  think  that  the  part- 
nership agreement  between  her  and  her  husband 
(if  any,  for  there  is  little  more  than  a  scintilla 
of  evidence  of  one)  must  be  regarded  as  void,  and 
that  the  business  in  question  was  the  sole  business 
of  her  husband,  and  the  Plaintiff's  claim  is  his 
sole  and  individual  debt.  The  purpose  and  policy 
of  the  statute  concerning  the  rights  of  married 
women,  in  our  judgment,  forbid  the  formation  of 
a  continuing  business  engagement  between  hus- 
band and  wife,  which  shall  produce  a  community 
of  interest,  liability,  and  profit,  in  which  the  hus- 
band would  have,  as  partner,  a  right  of  control 
and  management  of  the  separate  estate  of  the 
wife,  so  that  he  could  sell  and  convert  it  into 
money  from  time  to  time,  draw  the  firm  moneys 
from  the  bank,  and  collect  notes  and  bills  receiv- 
able and  dispose  of  the  proceeds,  in  the  pavment 
of  his  debts  or  otherwise,  without  her  knowledge 
or  consent.  The  making  of  such  an  engagement 
by  the  wife  might  be,  if  put  in  execution,  a  conver- 
sion of  her  separate  estate  into  that  of  her  hus- 
band. Certainly,  it  is  easy  to  understand  that, 
with  his  influence  and  control  as  husband,  such 
result  would  be  almost  inevitable.    The  principal 
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purpose  of  the  statute  is  to  give  the  wife  the 
power  and  rights  of  a  feme  sole  as  to  her  separate 
property,  free  'from  the  disposal  of  her  husband' 
and  'not  liable  to  his  debts'  ..." 

Another  case  on  the  same  point  is  Gilkerson-Sloss 
Commission  Company  v.  Salinger,  19  S.W.  747, 
wherein  the  Court  stated  as  follows  at  Page  748: 

"In  view  of  the  legal  unity  and  identity  of  hus- 
band and  wife  at  common  law,  and  the  wife's  in- 
capacity to  sue  the  husband  at  law,  and  the  rulings 
of  our  court  upon  the  incapacity  of  the  wife  to 
contract  with  her  husband,  we  are  of  the  opinion 
that  the  wife,  imder  our  statute,  cannot  form  a 
partnership  with  her  husband.  As  the  credit  in 
this  case  was  given  to  the  firm  of  which  she  could 
not  be  a  member,  and  as  she  is  sued  as  surviving 
partner  of  that  firm,  there  can  be  no  recovery 
against  her  in  this  action." 

The  Court  here  also  had  to  construe  a  Married 
Women's  Property  statute,  namely  Section  4625  of 
Mansfield's  Digest. 

In  view  of  the  foregoing,  it  seems  abundantly  clear 
that  a  wife  cannot  be  a  partner  with  her  husband  in 
Alaska,  and  that  any  distribution  of  the  property  of 
the  Appellant  herein,  based  upon  a  theory  of  partner- 
ship between  him  and  the  Appellee  is  erroneous. 
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C.  THAT  THE  COURT  ERRED  FURTHER  IN  THAT  THE  FIND- 
INGS OF  FACT  AND  CONCLUSIONS  OF  LAW  CONFLICT 
WITH  THE  OPINION  FILED  OCTOBER  8,  1954,  AND  THERE- 
FORE THE  FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW 
WERE  EVIDENTLY  SIGNED  BY  INADVERTENCE  AND  MIS- 
TAKE, AND  IT  WAS  ERROR  ON  THE  PART  OF  THE  TRIAL 
COURT  TO  REFUSE  TO  SET  THEM  ASIDE  AND  CORRECT 
THEM.    (Point  4.) 

In  the  Opinion  dated  October  8,  1954,  the  Court 
stated  (TR  21)  : 

''The  appraisers  are  hereby  instructed  to  first 
deduct  from  the  plaintiff's  interest  in  and  to  said 
business  the  sum  of  $30,000.00  which  is  the  amount 
found  to  be  that  interest  the  defendant  had  in  and 
to  said  business  before  he  married  the  plaintiff 
and  the  value  of  Lot  3,  of  Block  108,  of  the  Origi- 
nal Townsite  (supra)." 

The  foregoing  paragraph  from  the  Opinion  is  incon- 
sistent with  the  Court's  paragraphs  2  and  3  of  the 
Conclusions  of  Law  (TR  28).  This  inconsistency 
hasn't  been  set  aside  or  disposed  of  by  motions  or 
orders,  but  is  still  continuing  to  be  in  effect  as  if 
no  such  inconsistency  existed.  If  the  referred  to  para- 
graph in  the  Opinion  were  to  be  given  effect,  a  much 
more  equitable  result  would  follow.  The  difference  in 
results  is  clearly  set  forth  by  Mr.  W.  P.  Odom,  ac- 
coimtant,  in  his  report  filed  February  21,  1955  at  Page 
50  of  the  transcript. 

Appellant  submits  that  the  Opinion  should  have  been 
followed  and  that  it  was  error  for  the  Court  to  enter 
Findings  of  Fact  and  Conclusions  of  Law  and  a  Decree 
that  was  inconsistent  with  the  Opinion. 
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D.  THE  COURT  ERRED  IN  FINDING  IN  ITS  OPINION  ON  PAGE 
2  THEREOF,  THAT  BOTH  PLAINTIFF  AND  DEFENDANT  DE- 
VOTED THEIR  FULL  TIME  IN  THE  DEVELOPMENT  OF  THE 
BUSINESS,  BECAUSE  THERE  IS  NO  SUBSTANTIAL  EVI- 
DENCE TO  THAT  EFFECT,  AND  THERE  IS  PLENTY  OF  COM- 
PETENT EVIDENCE  AGAINST  SUCH  A  FINDING,  AND  THAT 
SUCH  FINDING  IS  CONTRARY  TO  THE  GREATER  WEIGHT 
OF  THE  EVIDENCE,  AND  NOT  SUPPORTED  BY  ANY  EVI- 
DENCE. 

THAT  THE  COURT  FURTHER  ERRED  IN  FINDING  THAT 
EACH  PARTY  IS  ENTITLED  TO  ONE-HALF  OF  THE  REAL 
AND  PERSONAL  PROPERTY,  BECAUSE  THE  FINDING  IS 
CONTRARY  TO  LAW,  CONTRARY  TO  THE  EVIDENCE,  CON- 
TRARY TO  EQUITY  AND  JUSTICE,  AND  AGAINST  THE 
GREATER  WEIGHT  OF  THE  EVIDENCE.   (Points  5  and  6.) 

The  evidence  in  this  case  is  undisputed  that  the 
Appellee  had  two  very  young  children  of  her  own  at 
the  time  that  she  married  the  Appellant.  These  chil- 
dren were  the  Appellee's  by  a  former  marriage,  and 
although  the  Appellant  provided  a  home  for  the  chil- 
dren, he  had  never  adopted  the  children,  and  therefore 
was  never  legally  responsible  for  them.  (TR  141.) 
The  evidence  even  shows  that  the  Appellant  hired 
housekeepers  to  help  take  care  of  the  children  while 
the  children  were  young,  (TR  140)  and  obviously  the 
mother  of  the  children  would  have  to  spend  some  time 
caring  for  them  so  that  she  could  not  have  spent  as 
much  time  working  in  the  business  as  did  the  Appel- 
lant. It  should  also  be  pointed  out  that  the  contribu- 
tions of  the  Appellee  to  the  business  of  the  Appellant 
were  minor  and  unnecessary  and,  at  the  most,  could  be 
valued  no  more  than  the  services  of  any  other  em- 
ployee. In  fact,  had  the  Appellee  stayed  at  home 
more  and  taken  care  of  her  two  young  children  this 
divorce  might  never  have  occurred.  The  following  will 
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point  out  some  of  the  difficulties  that  have  resulted 
from  the  Appellee's  failure  to  stay  home  and  take  care 
of  her  children.    See  Tr.  139-140: 

"Q.  Now,  Mr.  Paddock,  how  did  it  happen  that 
a  mother  with  two  relatively  small  children  was 
spendins:  time  dowm  at  the  store  rather  than  being 
home  taking  care  of  the  house? 

A.  Well,  didn't  like  to  stay  home,  maybe.  I 
don't  know. 

Q.  Just  like  to  take  part  in  the  business,  is 
that  the  idea? 

A.    Yes,  I'd  say  so. 

Q.  Was  that  particularly  at  your  request  that 
she  came  dowai  and  participated  in  the  business 
as  she  has? 

A.    No. 

Q.  Have  you  ever  suggested  that  you  pre- 
ferred, that  she  might  put  her  time  to  better  ad- 
vantage to  take  care  of  the  home  than  the  busi- 
ness? 

A.    Yes. 

Q.  As  a  matter  of  fact,  that  has  been  one  of 
the  sources  of  irritation  that  led  up  to  this  incom- 
patibility, has  it  not? 

A.     That  is  right. 

Q.  Do  you  feel  that  Mrs.  Paddock  has  con- 
tributed, let's  put  it  this  way — strike  that — in 
what  proportion,  being  fair  to  both  of  you,  to  the 
best  of  your  ability,  in  view  of  the  situation,  in 
what  proportion  do  you  honestly  feel  that  Mrs. 
Paddock  has  contributed  to  the  rather  pleasant 
financial  position  in  which  you  find  yourself  to- 
day? T  mean,  by  participating  in  the  business 
what  do  you  feel  she  has  contributed  to  it? 

A.  Not  anv  more  than  the  salary  of  anybody 
else." 
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On  the  same  page,  namely  140,  of  the  transcript, 
the  following  indicates  one  of  the  results  of  Mrs.  Pad- 
dock's insisting  on  working  at  the  store: 

"Mr.  Davis.  I  am  sorry,  Mr.  Paddock,  I  am 
not  understanding  what  you  are  saying. 

A.  I  said  in  the  stages  of  when  the  kids  were 
younger  that  we  hired  housekeepers  to  take  care 
of  the  kids,  to  come  in  during  the  day  and  Mrs. 
Paddock  took  care  of  them  at  night." 

It  should  also  be  pointed  out  that  the  duties  of  Mrs. 
Paddock  in  the  paint  store  were  minor  and  were  such 
as  could  have  been  taken  care  of  by  any  other  em- 
ployee. The  following  testimony  will  bear  this  out 
(TR  134)  : 

"Q.  What  was  the  nature  of  her  duties  at  that 
time,  Mr.  Paddock? 

A.  Answering  the  telephone  mainly  and  taking 
appointments  for  contract  work  and  sell  paints, 
mark  prices,  etc.  or  show  wallpaper. 

Q.  Just  a  general  job  of  employee  in  a  paint 
store  or  small  store,  is  that  correct? 

A.     That  is  right. 

Q.  Now,  was  there  any  difference — change  in 
those  duties  after  your  marriage  ? 

A.    No." 

It  should  also  be  noted  that  when  Mrs.  Paddock  went 
to  work  for  the  Appellant  she  did  so  for  $40.00  a 
month.  Since  she  continued  to  do  the  same  type  of 
work  after  she  got  married,  it  seems  reasonable  to 
assume  that  the  value  of  her  services  would  still  be 
approximately  the  same.  This  $40.00  a  month  which 
amounted  to  $480.00  a  year,  the  amount  that  Mrs. 
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Paddock  first  got  when  going  to  work  as  an  employee, 
is  a  far  cry  from  the  $16,000.00  that  she  drew  in  1953 
out  of  Appellant's  business.    (TR  93.) 

In  awarding  each  party  one-half  of  the  real  and 
personal  propei*ty,  the  Court  does  not  appear  to  have 
tnade  an  attempt  to  distinguish  separate  property 
from  that  of  the  jointly  owned  property.  The  dif- 
ficulty that  results  from  the  failure  of  the  Court  to 
consider  the  separate  property  of  the  Appellant  is  due 
to  the  fact  that  such  separate  property  would  increase 
in  value  with  the  general  economic  changes  in  the 
locality.  Here,  however,  the  Court  has  placed  an  arbi- 
trary value  upon  the  property  of  the  Appellant  and  no 
allowance  made  for  any  appreciation  in  value.  The 
lower  Court  should  have  separated  the  property  which 
was  separate  property  of  the  Appellant  in  its  Findings 
of  Fact  and  Conclusions  of  Law  and  Decree  and  if 
the  separate  property  were  then  awarded  to  the  Appel- 
lant, he  would,  of  course,  also  get  the  natural  increase 
due  to  appreciation  in  value. 


29 


E.  THE  COUET  ERRED  FURTHER  IN  FINDING  THAT  THE  DE- 
FENDANT'S INVESTMENT  IN  THE  BUSINESS  PRIOR  TO 
THE  TIME  PLAINTIFF  MARRIED  HIM  WAS  $10,000.00,  WHEN 
THE  UNDISPUTED  EVIDENCE  SHOWED  A  GREATER 
AMOUNT,  AND  THIS  FINDING  SHOULD  HAVE  BEEN  TO  THE 
EFFECT  THAT  THE  DEFENDANT  OWNED  LOT  TWO  (2)  AND 
THE  EAST  ONE  FOOT  OF  LOT  THREE  (3)  IN  BLOCK  39,  IN 
THE  ORIGINAL  TOWNSITE  OF  ANCHORAGE,  ALASKA,  AND 
ALSO  OWNED  THE  PROPERTY  ACROSS  THE  STREET 
THEREFROM,  KNOWN  AS  THE  SUNSHINE  MARKET,  PRIOR 
TO  HIS  MARRIAGE  TO  THE  PLAINTIFF,  AS  ALL  OF  THE 
EVIDENCE  SHOWS  THAT  FACT  TO  BE  TRUE. 

THE  COURT  ERRED  IN  NOT  GIVING  THIS  REAL  PROP- 
ERTY LAST  ABOVE  DESCRIBED  TO  THE  DEFENDANT  FREE 
AND  CLEAR  OF  ANY  CLAIM  OF  THE  PLAINTIFF.  (Points  7 
and  8.) 

There  is  no  dispute  in  this  case  that  the  Appellant 
owned  the  going  paint  store  in  the  City  of  Anchorage, 
includmg  the  property  upon  which  the  buildings  were 
located,  at  the  time  that  the  Appellee  first  went  to 
work  for  him,  and  that  the  Appellant  also  owned  this 
at  the  time  that  the  Appellee  married  the  Appellant. 
The  estimate  of  the  value  of  the  Appellant's  business 
prior  to  the  time  that  the  Appellee  married  him  was 
given  at  from  $15,000.00  to  $20,000.00.  (TR  129.)  And 
although  there  is  no  dispute  that  the  Appellee  claimed 
an  interest  in  the  property  of  the  Appellant  prior  to 
the  time  that  she  married  him,  the  Court  refused  to 
award  this  separate  property  to  the  defendant,  the 
Appellant  herein.  The  failure  of  the  Court  to  award 
to  the  Appellant  the  property  that  was  his  prior  to 
the  time  that  the  Appellee  married  him  and  the  failure 
of  the  Court  to  allow  the  Appellant  more  than  $10,- 
000.00  for  the  value  of  his  business  which  was  owned 
and  operated  jorior  to  the  time  that  the  Appellee  came 
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into  the  picture  was  erroneous,  and  was  such  an  abuse 
of  discretion  as  to  constitute  reversible  error. 

The  discretion  of  the  Court  in  making  property- 
awards  is  not  arbitrary,  and  the  rule  is  fairly  well 
stated  in  Stewart  v.  Stewart,  242  Pac.  947,  where  the 
opinion  at  Page  949  is  quoted  as  follows: 

''It  is  now  the  settled  law  and  practice  of  this 
Court  that,  while  a  large  discretion  is  vested  in 
the  Trial  Courts  in  applying  the  provisions  of  the 
foregoing  statute  and  in  making  distribution  of 
property,  yet  such  discretion  is  not  an  arbitrary 
one  but  is  a  sound  legal  discretion,  and  is  subject 
to  a  review  by  this  Court.  ..." 

The   foregoing   rule   is    supported   by   Swanda   v. 

Swanda,  232  Pac.  62,  as  expressed  by  the  following 

headnote : 

"Where,  in  an  action  by  a  wife  against  her  hus- 
band to  obtain  a  divorce  and  alimony,  the  Court 
finds  that  the  wife  is  not  entitled  to  a  divorce  or 
alimony,  and  both  are  refused,  the  Court  is 
authorized,  under  Section  50e5,  Compiled  Laws 
1921,  to  make  such  order  as  may  be  proper  for 
the  equitable  division  of  the  property  then  owned 
by  them,  taking  into  consideration  the  time  and 
manner  of  its  acquisition." 

The  rule  is  also  fairly  clearly  set  forth  in  Shaw  v. 

Shaiv,  133  Atlantic  248,  wherein  the  Court  stated  at 

page  249: 

"In  fixing  the  amount  of  the  award,  the  Court 
is  vested  with  a  wide,  but  judicial  discretion.  If 
that  discretion  is  neither  withheld  or  abused,  the 
decision,  on  general  principles,  is  not  subject  to  a 
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review.  But  if  the  Trial  Court  declines  to  con- 
sider a  material  fact,  well  proved,  or  makes  what 
is  manifestly  an  unjust  award,  this  Court  will 
correct  the  error.  That  facts  covered  by  the  re- 
quests referred  to  were  material  and  should  have 
been  found.  The  refusal  of  the  Court  to  comply 
with  the  requests  amounted  to  a  ruling  that  they 
were  not  material,  which  would  be  error." 

Another  case  holding  that  the  division  of  property 
should  be  equitable  is  Tackett  v.  Tackett,  129  S.W.  2d 
574,  which  held  in  part: 

''Award  of  trial  Court  allowing  divorced  wife  all 
of  personalty  in  satisfaction  of  her  alimony  claim 
was  erroneous,  since  trial  court  should  have  made 
an  equitable  division  of  personalty,  between  hus- 
band and  wife,  with  not  more  than  one-half  being 
set  aside  for  use  of  wife." 

For  holding  wherein  the  Appellate  Court  reversed 
the  lower  Court  because  of  the  lower  Court's  abuse 
of  discretion  in  the  property  settlement,  see  Van  Horn 
V.  Van  Horn,  119  Pac.  2d  825,  which  essentially  held 
as  follows : 

"Irrespective  as  to  whether  divorce  is  granted  to 
husband  or  to  wife,  the  wife  is  entitled  to  a  fair 
'equitable  division'  of  the  property  acquired  dur- 
ing marriage,  which  does  not  necessarily  mean  an 
equal  division  of  the  property." 

It  thus  appears  that  a  fair  and  equitable  division  of 
the  property  is  a  majority  rule  in  divorce  actions. 
However,  this  raises  the  question  of  what  property 
is  involved  in  the  fair  and  equitable  division.  The  Ap- 
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pellant  herein  submits  that  a  fair  and  equitable  di- 
vision of  property  of  himself  and  the  Appellee  does 
not  include  the  separate  property  of  the  parties  which 
was  separate  at  the  time  of  the  marriage.  For  a  case 
setting  forth  the  rule  quite  clearly,  see  Colvin  v. 
Colvin,  81  Pac.  2d  305,  wherein  the  Court  stated  at 
Page  306: 

''.  .  .  None  of  the  property  was  acquired  by  the 
joint  industry  of  husband  and  wife.  We  do  not 
deem  it  of  any  value  to  discuss  the  various  allega- 
tions and  claims  as  to  the  difference  in  the  finan- 
cial status.  We  think  this  matter  has  been  thor- 
oughly covered  by  the  Court  in  Hughes  v.  Hughes, 
131  Okla.  33,  367  Pac.  620,  in  which  this  Court 
said:  'Where  a  divorce  is  granted  the  husband 
because  of  the  fault  of  the  wife,  the  Court  should 
make  a  fair  and  equitable  division  of  the  property 
acquired  by  the  joint  industry  of  the  parties  dur- 
ing marriage,  but  in  such  case  no  division  should 
be  made  of  the  separate  property  of  the  husband 
acquired  prior  to  the  marriage.'  See,  also,  Finnel 
V.  Finnel,  113  Okla.  164,  204  Pac.  62,  and  Stocker 
V.  Stocker,  172  Okla.  64,  47  Pac.  2nd  107." 

The  Appellant  submits  that  the  equitable  division  of 
the  property  would  have  awarded  the  property  to  him 
which  he  owmed  prior  to  the  time  that  he  married  the 
Appellee,  or  in  the  alternative,  to  award  an  amount 
that  would  be  equal  to  his  interest  in  the  business 
owned  prior  to  the  time  of  his  marriage,  plus  the  in- 
crease in  value  which  was  due  to  the  natural  increase 
of  property  values  in  the  area  over  the  years.  The 
actual  distribution  ordered  by  the  Court  was  an  abuse 
of  discretion  and  erroneous. 
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F.  THE  COURT  FURTHER  ERRED  IN  ITS  OPINION  FILED  OC- 
TOBER 8,  1954,  GIVING  THE  PLAINTIFF  $700.00  A  MONTH 
SALARY  FOR  WORKING  IN  THE  FURNITURE  STORE  FOR 
THE  ENTIRE  YEAR  OF  1953,  WHEN  THE  EVIDENCE  SHOWED 
SHE  DID  NOT  WORK  THERE  DURING  THAT  PERIOD  AT 
ANY  TIME.    (Point  9.) 

At  Page  21  of  the  transcript  the  Court  found  that 
both  plaintiff  and  defendant  were  entitled  to  a  monthly 
wage  of  $700.00  for  the  entire  year  of  1953  and  that 
the  plaintiff  and  defendant  should  be  credited  or 
debited  such  a  sum  in  accordance  with  their  drawings 
for  that  year,  etc. 

Such  a  finding  is  obviously  erroneous,  since  there  is 
no  evidence  to  show  that  the  Appellee  worked  in  the 
store  for  the  year  of  1953,  and  could,  at  most,  be 
entitled  only  to  support  money  and  not  to  salary  for 
working  in  the  store.  The  Appellee  alleged  in  her 
complaint  that  she  and  the  Appellant  were  separated 
in  the  month  of  October,  1952,  and  that  they  have  been 
separated  since  that  date.  And,  in  any  event,  if  the 
Appellee  were  working  in  the  store  for  the  full  year 
of  1953,  part  of  the  work  would  be  in  direct  violation 
of  the  order  of  the  lower  Court,  for  the  reason  that  an 
Order  to  Show  Cause  and  a  Temporary  Restraining 
Order  was  filed  on  November  20,  1953,  which  enjoined 
the  Appellee  from  entering  on  or  about  the  premises 
of  the  Appellant's  business.  Mrs.  Paddock's  claims 
would  have  to  be  something  other  than  for  salary  for 
working  in  the  furniture  store. 
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G.  THE  COURT  ERRED  IN  THAT,  AFTER  IT  ORDERED  THREE 
APPRAISERS  TO  BE  CHOSEN  AND  A  DECISION  AND  AP- 
PRAISAL REACHED,  WHICH  DECISION  AND  APPRAISAL 
WOULD  BE  FINAL,  AND  BEFORE  THIS  DECISION  WAS 
REACHED,  THE  COURT  SIGNED  THE  PURPORTED  FINDINGS 
OF  FACT  AND  CONCLUSIONS  OF  LAW  AND  DECREE,  OVER 
THE  OBJECTIONS  OF  THE  DEFENDANT.    (Point  10.) 

In  the  Court's  Opinion  (TR  20)  the  Court  stated: 
"...  Such  interest  of  the  plaintiff  shall  be  de- 
termined by  three  appraisers,  one  appraiser  to  be 
appointed  by  the  plaintiff  and  one  by  defendant, 
and  these  two  in  turn  to  appoint  a  third  and  the 
decision  reached  by  any  two  of  the  three  ap- 
praisers shall  be  final  ..." 

This  Opinion  was  filed  on  October  8,  1954.  How- 
ever, it  does  not  appear  that  any  appraisal  was  filed 
by  such  appraisers  before  the  filing  of  the  Findings 
of  Fact  and  Conclusions  of  Law  and  Decree  by  the 
Court  on  December  22,  1954.  It  is  true  that  reports 
were  filed,  but  after  the  Court  had  already  signed  the 
Decree.  This  Decree  made  the  determination  that  the 
Appellant  was  only  to  get  $10,000.00  credit  for  the 
value  of  his  business  prior  to  the  time  that  he  married 
the  Appellee,  and  thus  the  appraisers  never  had  a 
chance  to  appraise  the  value  of  the  business  before 
the  marriage. 

It  should  also  be  pointed  out  that  the  Court  under 
Rule  53  of  the  Federal  Rules  of  Civil  Procedure  re- 
ferred the  accounting  to  a  Master.  (TR  64,  72.)  But  it 
does  not  appear  that  the  Master  gave  a  report  as  to 
the  value  of  Appellant's  property  prior  to  the  time 
of  his  marriage  at  any  time  before  the  Court  signed 
the  Findings  of  Fact  and  Conclusions  of  Law  and 
Decree. 
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H.  THE  COURT  FURTHER  ERRED  IN  ITS  FINDING  THAT  THE 
PLAINTIFF  IS  ENTITLED  TO  RECEIVE  FROM  THE  DEFEND- 
ANT $500.00  PER  MONTH  FOR  TEMPORARY  SUPPORT  FROM 
JANUARY  1,  1954,  UNTIL  OCTOBER  31,  1954,  THIS  BEING  IN- 
EQUITABLE AND  UNFAIR,  DUE  TO  THE  OTHER  FINDINGS 
IN  THE  OPINION  AND  THE  TESTIMONY  BEFORE  THE 
COURT.   (Point  11.) 

The  Appellant  was  ordered  to  pay  the  sum  of 
$500.00  per  month  from  January  1, 1954  to  October  31, 
1954  in  the  Conclusions  of  Law  and  by  the  Decree. 
However,  the  Court  ordered  this  payment  even  after 
the  Court  had  already  decided  to  give  the  Appellee 
half  of  the  property  with  the  exception  of  the 
$10,000.00  to  the  Appellant.  Undoubtedly  the  Court 
took  into  consideration  the  fact  that  the  two  daughters 
of  the  Appellee  were  attending  school  in  the  States 
which  required  certain  sums  for  their  tuition,  board, 
etc.  in  making  the  awards.  The  Court  even  ordered 
certain  payments  made  to  cover  tuition  and  board  for 
the  girls.  However,  the  Appellant  never  adopted  these 
children  and  therefore  was  not  legally  responsible  for 
any  of  their  education,  maintenance  and  support.  (TR 
173.) 

Another  point  that  the  lower  Court  apparently  ig- 
nored in  ordering  the  Appellant  to  make  payments  of 
$500.00  per  month  support  was  that  if  the  parties  were 
separated  through  the  fault  of  the  wife  the  Appellant 
was  not  duty  bound  to  pay  for  her  support.  The  rule 
is  well  stated  in  26  Am.  Jur.  at  Page  939,  Sec.  340 
of  Husband  and  Wife,  as  follows : 

''No  duty  of  a  husband  to  support  his  wife  exists, 
as  a  general  rule,  where  they  are  living  apart 
through  her  fault.    Nor  does  such  duty  exist,  al- 
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though  a  husband  has  not  requested  his  wife  to 
live  with  him,  where  her  unyielding  attitude  is  and 
has  been  that  she  will  not  do  so,  where  he  aban- 
dons her  because  of  her  adultery,  or  where  she 
is  guilty  both  of  adultery  and  of  abandoning  him. 
The  duty  of  the  husband  to  support  the  wife 
ceases  upon  her  abandonment  of  him  without  jus- 
tification; ..." 

For  cases  in  support  of  this  proposition,  see  Mas- 
chauer  v.  Downs,  53  App.  D.C.  142,  289  Fed.  540,  32 
ALR  1461 ;  3Iirmo  v.  Mirizio,  242  N.Y.  74,  150  N.E. 
605,  44  ALR  714 ;  Richardson  v.  Stiiesser,  125  Wis.  QQ, 
103  N.W.  261. 


I.  THE  COURT  ERRED  IN  MAKING  FINDING  OF  FACT  NO.  7, 
FOR  THE  REASON  THAT  SAME  IS  INEQUITABLE,  NOT  SUP- 
PORTED BY  COMPETENT  EVIDENCE,  AND  IS  BASED  UPON 
THE  THEORY  OF  PARTNERSHIP  EXISTING  BETWEEN  THE 
PLAINTIFF  AND  THE  DEFENDANT  AND  IS  CONTRARY  TO 
GOOD  CONSCIENCE,  LAW  AND  EQUITY.    (Point  12.) 

The  Finding  of  Fact  No.  7  is  clearly  in  error,  which 
is  probably  due  to  the  fact  that  the  Court  was  assum- 
ing that  a  partnership  existed  between  the  parties  to 
this  action.  There  has  been  no  attempt  on  the  part 
of  the  Appellee  to  show  that  all  of  the  property  listed 
in  the  Finding  of  Fact  No.  7  was  acquired  by  the 
parties  after  the  marriage,  but  on  the  contrary  the 
Appellee  admits  that  the  Appellant  owned  certain 
property  in  the  City  of  Anchorage  at  the  time  that 
they  were  married.  The  admissions  on  this  particular 
point  can  be  found  throughout  the  record  and  the 
Appellant's  ownership  of  certain  real  estate  has  never 
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been  denied.  This  particular  Finding  again  tends  to 
show  the  inequitable  determination  of  the  property 
disposition  of  the  parties  to  this  action. 


J.  THE  COURT  ERRED  IN  MAKINQ  FINDING  OF  FACT  8,  FOR 
THE  REASON  THAT  THE  SAME  IS  AGAINST  THE  EVIDENCE 
IN  THE  CASE,  IS  INEQUITABLE,  UNFAIR  AND  CLEARLY 
AGAINST  THE  LAW  IN  THIS  CASE. 

THE  COURT  ERRED  IN  MAKING  CONCLUSION  OF  LAW 
NO.  5  FOR  THE  REASON  IT  IS  CONTRARY  TO  LAW,  CON- 
TRARY TO  EQUITY  AND  GOOD  CONSCIENCE. 

THE  COURT  ERRED  IN  MAKING  CONCLUSION  OF  LAW 
NO.  6,  ON  THE  LAST  PAGE  THEREOF,  FOR  THE  REASON 
THRE  IS  NO  EVIDENCE  TO  SUPPORT  SUCH  A  CONCLUSION 
OF  LAW,  NO  FINDING  OF  FACT  BASED  UPON  ANY  COM- 
PETENT EVIDENCE  TO  GIVE  THE  COURT  ANY  REASON  TO 
MAKE  SUCH  A  CONCLUSION  OF  LAW. 

THE  COURT  ERRED  IN  MAKING  CONCLUSION  OF  LAW 
FOUND  IN  PARAGRAPH  3  OF  THE  DECREE;  THAT  THE 
SAME  IS  ERRONEOUS,  IS  UNSUPPORTED  BY  THE  EVI- 
DENCE, IS  AGAINST  THE  LAWS  OF  THE  TERRITORY  OF 
ALASKA,  AND  CONTRARY  TO  ALL  EQUITY  IN  THE  MATTER. 

THE  COURT  ERRED  IN  RENDERING  AND  SIGNING  A  DE- 
CREE BASED  UPON  THE  ERRONEOUS  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW.  (Points  13,  14,  15,  16  and  17.) 

The  above  points  have  been  discussed,  at  least  in 
^art,  earlier  in  this  brief.    We  need  only  touch  upon 
these  points  briefly  at  this  time. 

Finding  of  Fact  No.  8  is  in  conflict  with  the  Opinion 
of  the  Court  filed  earlier  in  this  action.  It  is  this 
Finding  which  also  determines  the  amount  to  be 
allowed  to  Appellant  herein  for  his  business  owned 
prior  to  his  marriage,  which,  as  pointed  out  above,  is 
so  inequitable  as  to  constitute  an  abuse  of  discretion 
and  reversible  error. 
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Conclusion  of  Law  No.  5  concerns  the  split  of  the 
property  equally  between  the  parties  and,  as  pointed 
out  above,  results  in  the  inequity  in  this  case. 

The  remaining  points  appear  to  be  covered,  in  part, 
above. 


YI. 
CONCLUSION. 

In  conclusion  we  must  say  that  the  gross  inequities 
of  the  lower  Court  decision  have  resulted  from  mis- 
understandings and  errors  on  the  part  of  the  trial 
Court,  and  the  inequities  are  of  such  a  nature  as  to 
require  the  correction  of  same  by  this  Court.  We 
sincerely  request  that  the  lower  Court  decision  be  at 
least  modified,  if  not  set  aside. 

Dated,  May  28, 1956. 

Bailey  E.  Bell, 
William  H.  Sanders, 
Ja]vies  K.  Tallman, 

Attorneys  for  AppeUant. 
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IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Harold  D.  Paddock, 

vs. 
Florence  Paddock, 


Appellant, 


Appellee. 


On  Appeal  from  the  District  Court  for  the  District  of  Alaska, 
Third  Division. 


BRIEF  OF  APPELLEE. 


I. 

STATEMENT  RELATING  TO  PLEADINGS 
AND  JURISDICTION. 

This  appeal  is  being  prosecuted  by  the  appellant 
(defendant  in  the  lower  court)  from  a  certain  judg- 
ment and  decree  entered  by  the  District  Court  for  the 
District  of  Alaska  at  Anchorage,  Alaska,  on  the  22nd 
day  of  Deceml)er,  1954.  Jurisdiction  of  the  District 
Court  is  based  on  Title  48  USCA  101  (53-1-1  ACLA 
1949)  and  according  to  the  provisions  of  Chapter  5  of 
Title  56  ACLA  1949,  pertaining  to  actions  for  divorce. 
Practice  and  procedure  in  the  District  Court  is  con- 
trolled by  the  Federal  Rules  of  Civil  Procedure. 


Jurisdiction  of  this  Court  to  review  the  judgment  of 
the  District  Court  is  conferred  by  New  Title  28  USC 
Sections  1291  and  1294  and  is  governed  in  procedural 
matters  by  the  Federal  Rules  of  Civil  Procedure. 


II. 

STATEMENT  AS  TO  PLEADINGS  AND  PROCEEDINGS 
AND  FACTS. 

This  action  was  instituted  by  the  plaintiff,  Florence 
Paddock,  (Appellee  herein)  on  July  23,  of  1953.  The 
complaint  (R  3-5),  in  brief,  alleges  residence  of  plain- 
tiff, that  the  parties  to  the  action  were  married  on  Jan- 
uary 14,  1938,  that  there  was  an  incompatil)ility  of 
temperament  existing  between  the  parties  so  that  it  was 
impossible  for  them  to  continue  living  together  as  hus- 
band and  wife  in  a  normal  marital  relationship  and 
alleged  that  there  was  a  question  of  property  rights 
presented  to  the  Court  for  determination. 

Defendant's  answer  and  counterclaim  (R  5-7),  filed 
November  20,  1953,  admitted  the  residence  of  the 
plaintiff  in  Alaska,  that  the  parties  were  married  as 
alleged  by  the  plaintiff,  that  no  children  had  been  born 
the  issue  of  the  marriage  and  that  a  question  of  prop- 
erty rights  was  presented  to  the  Court  for  detemiina- 
tioii.  Tlie  answer  admitted  that  the  parties  were  in- 
com2:)atible,  denied  that  the  plaintiff  had  attempted  to 
resolve  the  differences  between  the  parties  and  denied 
that  plaintiff  was  without  fault.  In  his  counterclaim 
defendant  alleged  his  residence  in  the  Territory,  the 
marriage  of  the  parties,  that  no  children  had  been 


born  the  issue  of  the  marriage  and  that  there  were 
conflicting  interests  between  the  parties,  with  refer- 
ence to  property  acquired  during  the  marriage,  which 
should  be  determined  by  the  Court.  All  of  those  alle- 
gations of  the  counterclaim  were  admitted  by  the 
plaintiff  in  her  answer  to  the  counterclaim  filed  No- 
vember 24  of  1953.  (R.  12-13.)  The  defendant  then 
set  out  his  claim  as  to  the  incompatibility  of  tempera- 
ment existing  between  the  parties  and  claimed  that  the 
plaintiff  had  been  extravagant  and  uncooperative  *'in 
the  recent  course  of  their  married  life ' '  and  that  plain- 
tiff had  harassed  and  injured  defendant  in  the  conduct 
of  his  business  and  that  the  plaintiff  had  been  guilty 
of  misconduct  with  other  persons  and  that  the  defend- 
ant at  all  times  had  conducted  himself  as  a  reasonable 
person  and  was  without  fault  in  the  matter.  (R  7.) 
These  allegations  of  the  counterclaim  were  denied  by 
the  plaintiff  in  her  answer  to  the  counterclaim.  In 
such  answer  to  the  counterclaim  the  plaintiff  also  al- 
leged that  the  trouble  between  the  parties  arose  from 
the  misconduct  of  the  defendant  continuing  over  a 
period  of  several  years.  (R  13.)  Each  party  prayed 
for  a  divorce  and  that  the  property  rights  of  the  par- 
ties be  adjudged  and  determined  by  the  Court  and  for 
such  other  and  further  relief  as  to  the  Court  might 
seem  just  and  equitable.  (R  5  complaint;  R  7  answer 
and  counterclaim;  R  13  answer  to  counterclaim.) 

The  matter  was  set  for  trial  for  December  22,  1953. 
Both  parties  were  present  in  Court,  together  with 
their  respective  attorneys.  (R  63.)  The  Court  at  that 
time  referred  the  matter  to  a  master  for  an  accounting 
between  the  parties.  (R  64.)  The  master  reported  and 


his  report  was  considered  by  the  Court  in  arriving  at 
its  decision.  (R  23,  Findings  and  Conclusions;  R  32, 
decree.) 

At  the  outset  of  the  trial  and  by  stipulation  of  the 
parties,  plaintiff's  exhibit  1,  appraisal  of  property  by 
Gene  Silberer  of  Norene  Realtors,  plaintiff's  exhibit 
2,  tax  assessment  valuation  of  property  as  of  October, 
1952,  and  plaintiff's  exhibit  3,  financial  statement  of 
Paddock  Paint  and  Furniture  Store  as  of  December 
31,  1952,  prepared  by  Mr.  Godchaux,  the  company 
auditor,  were  admitted  into  evidence.  (R  71  as  to  ex- 
hibit 1  and  R  72  as  to  exhibits  2  and  3.)  Plaintiff's  ex- 
hibit 4,  a  tentative  balance  sheet  and  profit  and  loss 
statement  for  Paddock  Paint  and  Furniture  Store  for 
the  first  eleven  months  of  1953  was  admitted  into  evi- 
dence without  objection  during  the  course  of  the  trial. 
(R  144.)^ 

Plaintiff  testified  at  some  length  concerning  the  re- 
lationship of  the  parties  and  the  incompatibility  of 
temperament  between  the  parties  and  concerning  the 
property  acquired  and  held  by  the  parties.  Plaintiff 
was  extensively  cross-examined  concerning  the  jjrop- 
erty  matters.  (R  74  to  117.) 

Earl  E.  Silberer,  otherwise  known  as  Gene  Silberer, 
was  examined  and  cross-examined  concerning  the  valu- 


^As  will  appeal"  from  the  records  in  the  hands  of  the  Court, 
appellant  herein  designated  the  entire  original  files  and  records, 
including  all  exhibits,  as  the  record  on  appeal.  The  certificate  of 
the  clerk  (R  62)  shows  that  all  original  papers,  including  exhibits, 
were  certified  and  sent  to  the  Court  of  Ap])eals.  For  some  reason 
appellant  has  not  seen  fit  to  include  the  master's  report  or  the 
exhibits  as  part  of  the  printed  record. 


ations  of  the  home  property  with  relation  to  the  ex- 
hibit previously  introduced.  (R  117  to  123.) 

Harold  D.  Paddock  was  examined  and  cross-exam- 
ined extensively  concerning  the  property  owned  by 
him  at  the  commencement  of  the  marriage  and  the 
property  acquired  by  the  parties  after  the  marriage 
and  as  to  the  work  done  by  the  respective  parties  in 
furtherance  of  the  business  known  first  as  Paddock's 
Paint  Store  and  subsequently  as  Paddock's  Paint  and 
Furniture  Store.  (R  124  to  165.)  The  defense  rested 
its  case  (R  165)  and  Mrs.  Paddock  was  called  in  re- 
buttal. The  Court  continued  the  matter  for  receipt  of 
the  report  of  the  master  and  authorized  defendant  to 
present  a  brief  if  he  cared  to  do  so.  (R  175.)^ 

Defendant  released  Mr.  Kay  who  had  handled  the 
matter  through  the  trial  as  attorney  for  the  defendant 
and  Mr.  Bell  became  defendant's  attorney.  On  Janu- 
ary 26,  1954,  Mr.  Bell,  on  behalf  of  defendant,  moved 
to  reopen  the  case  and  to  set  aside  all  previous  orders 
made.  (R  15-16.)  This  motion  was  argued  to  the  Court 
by  both  parties  (R  17)  and  was  denied  by  the  Court 
on  July  28  of  1954.  (R  18.) 

The  Court  rendered  its  written  memorandum  of 
opinion  in  the  matter  on  October  8,  1954  (R  18-22) 
and  entered  its  Findings  of  Fact  and  Conclusions  of 
Law  and  Decree  on  the  22nd  day  of  December  of  1954. 
(R  23-36.)  Defendant  thereupon  filed  motion  for  new 
trial.  (R  36-41.) 


^Defendant's  brief  was  filed  February  2,  1954,  and  is  part  of 
the  original  record  in  the  hands  of  the  Court  but  is  not  included 
as  part  of  the  printed  record. 


In  accordance  with  the  Findings  of  Fact  and  Con- 
clusions of  Law  the  decree  provided  that  the  business 
known  as  Paddock's  Paint  and  Furniture  Store,  to- 
gether with  the  property  on  which  such  lousiness  was 
conducted,  should  be  api:)raised  by  three  appraisers, 
one  selected  by  plaintilt'  and  one  selected  by  the  defend- 
ant and  one  selected  by  the  two  other  appraisers. 
Plaintiff  selected  George  R.  Jones.  Defendant  selected 
his  accountant,  W.  P.  Odom,  and  the  tw-o  appraisers 
jointly  selected  William  Renfro  of  the  First  National 
Bank  of  Anchorage.  These  appraisers  valued  the  real 
estate  upon  which  the  business  had  been  conducted  at 
a  price  of  $55,000.00  (R  43),  as  compared  with  a  value 
of  $70,000.00  in  the  Silberer  appraisal  (exhibit  1)  and 
$59,350.00  appraisal  by  the  City  of  Anchorage  for  tax 
purposes  (exhibit  2).  The  two  appraisers  selected  by 
the  parties  agreed  upon  the  share  of  the  interest  of  the 
respective  parties  in  and  to  the  business  and  the  busi- 
ness property  according  to  the  Court's  decree  (R  46; 
49),  but  disagreed  as  to  whether  the  interest  should  be 
determined  by  the  provisions  of  the  decree  or  by  the 
provisions  of  the  Court's  opinion.  The  appraiser  ap- 
pointed by  defendant  contended  that  the  interest  of 
the  respective  parties  should  be  determined  according 
to  the  terms  of  the  opinion  and  contended  that  the  opin- 
ion differed  from  the  decree  and,  thereupon,  additional 
oral  evidence  was  taken  by  the  Court  concerning  the 
interest  of  the  respective  parties  in  the  business  and  in 
the  business  property.  (R  56  and  R  58.)  The  two  ap- 
praisers at  that  time  each  ])resented  written  statements 
of  their  position,  in  addition  to  their  oral  testimony. 
The  statement  by  Mr.  Odom  was  introduced  as  de- 


fendant's  exhibit  ''Y"  and  the  statement  of  Mr.  Jones 
was  introduced  as  plaintiff's  exhibit  "Z".^ 

The  position  of  Mr.  Odom,  on  behalf  of  the  defend- 
ant, appears  at  pages  47  to  50  of  the  record  and  a 
letter  from  Bell  &  Sanders,  defendant's  attorneys,  to 
the  Court  concerning-  the  Odom  report,  appears  at 
pages  51  and  52  of  the  record.  A  letter  from  Mr.  Odom 
to  defendant's  attorneys,  Bell  &  Sanders,  concerning 
the  same  matter,  appears  at  pages  52  to  54  of  the 
record.  The  Court  entered  its  oral  opinion  concerning 
the  various  accountings  of  the  two  appraisers  on 
March  11,  1955.  The  minute  order  concerning  the  de- 
cision is  found  at  page  54  of  the  record  and  transcript 
of  the  opinion  is  found  at  pages  55  to  57  of  the  record. 

On  March  15,  1955,  the  Court  denied  motion  for  new 
trial  and  a  minute  order  of  such  denial  appears  at 
page  55  of  the  record.  Thereupon,  the  Court,  on  the 
24th  day  of  June  of  1955,  entered  formal  order  deny- 
ing defendant's  motion  for  new  trial  and  finding  that 
the  determination  of  the  interests  of  the  respective 
parties  in  the  business  and  in  the  business  property 
reported  by  Mr.  Jones  on  behalf  of  the  plaintiff  was  in 
accordance  with  the  Court's  intention  in  his  opinion 
and  ordered  that  the  Findings  of  Fact  and  Conclusions 
of  Law  and  Decree,  entered  and  adopted  by  the  Court 
on  December  22,  1954,  carried  out  the  intention  of  the 
Court  in  its  opinion  and  adopted  and  reaffirmed  such 
Findings  of  Fact  and  Conclusions  of  Law  and  Decree 
in  the  matter.  (R  57-59.) 


^Defendant 's  exhibit  "Y"  is  made  a  part  of  the  printed  record. 
Plaintiff's  exhibit  "Z"  is  not  made  a  part  of  the  printed  record 
as  such,  but  is  reproduced  at  pages  41  through  46  of  the  record. 
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Defendant  then  filed  a  notice  of  appeal,  followed  by 
an  amended  notice  of  appeal,  foimd  at  pages  60  and 
61,  respectively,  of  the  record  and  put  up  supersedeas 
bond.  The  defendant  has  not  complied  with  the  Find- 
ings and  Decree  in  any  respect  and  has  paid  nothing  to 
the  plaintiff  toward  support  or  property  settlement,  or 
otherwise,  since  partial  compliance  with  the  Court's 
order  made  in  open  court  at  the  close  of  the  hearing  on 
December  22,  1953  (R  175),  except  that  defendant  for 
a  period  of  time  continued  to  pay  the  utility  bills  and 
taxes  with  reference  to  the  home  property  occupied 
by  the  plaintiff.  The  defendant,  Harold  D.  Paddock, 
at  all  times  has  been  and  still  is  in  complete  possession 
of  the  business  and  of  all  the  property,  with  the  excep- 
tion of  the  home  property  and  the  lot  next  to  the  home 
property  which  is  being  purchased  on  contract.  Any 
and  all  rents  of  the  real  properties  held  by  the  plain- 
tiff and  any  and  all  profits  of  the  business  have  been 
retained  by  the  defendant. 


III. 
QUESTIONS  FOR  DETERMINATION. 
Appellant  in  this  matter  has  filed  17  points  relied 
upon  for  reversal.  Although  the  notice  of  appeal  is 
general,  apparently  appellant  has  raised  no  question 
concerning  the  propriety  of  the  granting  of  a  divorce 
to  the  plaintiff  but  has  limited  his  argument  to  the 
actions  of  the  Court  with  reference  to  the  i)roperty 
settlement  between  the  parties  and  with  reference  to 


the  allowances  made  to  the  plaintiff  by  the  Court  by 
way  of  temporary  support  money  and  by  way  of  a 
salary  for  the  year  1953. 

Appellant's  objections  are  based  on  the  claims  that 
the  Court  erred  in  entering  any  Findings  of  Fact  and 
Conclusions  of  Law  and  in  rendering  its  decree  be- 
cause it  is  claimed  that  such  actions  by  the  Court  were 
premature.  This  contention  is  based  (1)  upon  the 
contention  that  appellant,  as  defendant,  had  not  closed 
his  case  and  that  the  Court  should  have  allowed  appel- 
lant to  reopen  his  case  to  present  further  evidence  in 
certain  respects.  (2)  Upon  the  ground  that  the  Court, 
in  making  the  division  of  the  property,  made  its  Find- 
ings on  the  basis  of  insufficient  evidence  to  support 
such  Findings  and  that  the  property  division  was  in- 
equitable, imf  air  and  contrary  to  good  conscience.  This 
latter  contention  is  based  on  appellant's  claim  that  the 
Court  treated  the  business  operated  by  the  parties 
prior  to  their  separation  as  a  partnership,  whereas, 
appellant  claims  that  the  business  and  the  property 
all  belong  to  him  as  an  individual  and  that  he  was  en- 
titled upon  dissolution  of  the  marriage  to  all  of  the 
property  acquired  both  before  and  after  the  marriage. 

Appellee  believes  that  all  of  the  objections  made  by 
appellant  can  and  should  be  determined  on  four  ques- 
tions as  follows : 

1.  Were  the  Findings  of  Fact  and  Conclusions  of 
Law  and  the  Decree  entered  by  the  Court  premature? 

2.  Did  the  Court  err  in  refusing  to  allow  defendant 
to  reopen  his  case  on  motion  made  more  than  a  month 
after  the  close  of  the  trial? 
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3.  Did  the  Coui't  err  in  the  division  ordered  of  the 
property  of  the  parties? 

4.  Did  the  Coiui;  err  in  allowing  a  salary  to  the 
plaintiff  for  the  year  1953  and  in  allowing  supj^ort  to 
the  plaintiff  for  the  first  ten  months  of  the  year  1954? 


IV. 

SUMMARY  OF  ARGUMENT. 
Appellant  has  based  his  argument  on  a  false  premise 
as  to  the  record  on  his  claim  that  he  had  not  rested  his 
case  and  that,  accordingly,  the  Findings  and  Conclu- 
sions and  Decree  of  the  Court  were  premature.  The 
record  shows  appellant  had  rested  his  case. 

Appellant,  inferentially  at  least,  claims  the  Court 
should  have  granted  his  motion  to  reopen  the  case  to 
accept  additional  evidence.  Appellant  made  no  show- 
ing as  to  how  he  expected  to  prove  the  additional  mat- 
ter and  gave  no  reason  as  to  why  the  additional  evi- 
dence was  not  offered  at  the  trial  and  offered  nothing 
at  all  to  show  that  the  additional  eAadence  would  be 
material  or  helpful  to  the  Court.  Appellant  made  his 
motion  to  reopen  to  the  trial  Court  prior  to  the  ruling 
of  the  Coui't.  The  motion  was  argued  to  the  trial 
Court  and  was  overruled  by  the  trial  Court.  Granting 
or  denying  the  motion  was  in  the  discretion  of  the  trial 
Court.  Appellant  has  not  claimed  or  sho^vn  any  abuse 
of  discretion  by  the  trial  Court  in  overruling  such  mo- 
tion. In  the  absence  of  a  showing  of  a])use  of  discre- 
tion this  Court  will  not  review  the  action  of  the  trial 
Court  as  to  the  motion. 
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The  claim  of  appellant  that  the  Court  decided  this 
case  on  a  theory  of  partnership  is  not  sustained  by  the 
evidence.  Partnership  was  not  pleaded  or  proved  and 
the  Court  made  no  findings  or  conclusions  pertaining 
to  a  partnership  and  the  decree  made  no  reference  to 
a  partnership  or  judgment  concerning  a  partnership. 
The  trial  Court  by  law  was  required  to  settle  the  prop- 
erty rights  of  the  parties  and  that  he  did  acting  within 
the  bomids  of  legal  discretion  and  according  to  the 
evidence  before  the  Court. 

The  testimony  as  to  the  efforts  of  the  respective 
parties  in  the  business  operated  by  them  and  as  to  the 
investment  of  appellant  in  the  business  prior  to  mar- 
riage was  disputed.  The  Court  made  findings  on  those 
points.  The  findings  are  supported  by  substantial  evi- 
dence. They  will  not  be  set  aside  on  appeal  unless 
clearly  erroneous.  No  showing  has  been  made  that  the 
findings  were  clearly  erroneous  or  erroneous  at  all. 
Under  the  Court  Rules  the  Appellate  Court  will  give 
the  findings  of  the  lower  Court  the  benefit  of  a  pre- 
sumption of  validity  and  the  burden  is  upon  appellant 
to  show  that  such  findings  were  clearly  erroneous. 

The  Court  did  not  err  in  granting  to  plaintiff 
$700.00  per  month  for  1953.  Whether  it  be  called 
wages  or  support  makes  no  difference.  Appellant  kept 
the  books.  He  charged  everything  conceivable  against 
the  drawing  accoimt  of  appellee  but  charged  only  a 
nominal  amoimt  against  his  own  drawing  account.  All 
of  appellant's  normal  living  expenses  for  1953,  except 
his  food,  were  charged  against  the  business  and  not 
against  his  drawing  account.   Since  the  Court  allowed 
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appellant  a  salary  of  $700.00  a  month,  appellant 
profited  by  the  difference  between  his  drawings  and 
$8,400.00,  while  actually  getting  his  living  out  of  the 
business.  Appellant  has  no  just  complaint  as  to  the 
allowance  made. 

Appellant  has  shown  no  error  in  the  temporary  sup- 
poii:  of  $500.00  per  month  allowed  appellee  for  the 
first  ten  months  of  1954.  Admittedly  the  allowance 
was  in  the  power  and  discretion  of  the  Court.  No 
abuse  of  discretion  has  been  shown. 

On  the  whole  record  it  appears  that  the  Court  tried 
to  divide  the  property  accumulated  by  the  parties 
equally  between  the  parties,  giving  appellant  the  bene- 
fit of  what  he  had  before  the  marriage.  On  the  entire 
record  the  division  was  fair  and  equitable  and  accord- 
ing to  law. 

The  trial  Court  speaks  through  its  findings  of  fact 
and  conclusions  of  law  and  decree.  The  opinion  of  the 
Court  cannot  be  used  to  modify  or  control  the  findings 
of  fact  and  conclusions  of  law  and  decree  if  there  is 
a  conflict  between  the  opinion  and  the  formal  findings 
and  conclusions  and  decree.  In  this  case  the  Court  at 
the  request  of  appellant  took  additional  evidence,  both 
oral  and  documentary,  and  specifically  found  that  the 
Findings  of  Fact  and  Conclusions  of  Law  incorpo- 
rated its  intent  expressed  in  the  opinion. 


13 


V. 

ARGUMENT. 
Appellee  believes  that  all  of  the  questions  for  deter- 
mination here,  as  previously  set  forth,  must  be  an- 
swered in  the  negative  and  that  it  will  be  demonstrated 
conclusively  that  the  District  Court  for  the  District 
of  Alaska  committed  no  error  with  reference  to  this 
cause  and  that  the  decree  of  such  court  should  be 
affirmed  by  this  Court. 

At  the  outset  appellee  thinks  it  would  be  wise  to 
point  out  several  general  propositions  as  it  appears 
clear  to  attorneys  for  the  appellee  that  appellant  has 
based  a  large  portion  of  his  argiunent  on  premises  not 
supported  by  the  record  and  on  a  claim  that  the  trial 
Court  was  acting  under  a  misapprehension  of  the  law 
when,  in  fact,  the  record  shows  conclusively  that  the 
Court  was  not  so  acting.  While  it  will  be  necessary 
to  answer  appellant's  various  contentions  in  some  de- 
tail as  to  each  of  his  argiunents  it  seems  to  appellee's 
attorneys  that  a  certain  amoiuit  of  confusion  may  be 
avoided  by  pointing  out  the  false  premises  imder 
which  appellee  believes  appellant  is  proceeding  prior 
to  answering  appellant's  arguments  in  more  detail. 

Section  A  of  appellant's  argument  is  based  upon  the 
premise  that  defendant  had  not  rested  his  case  and 
that  the  Court  should  have  allowed  him  to  reopen  his 
case  to  put  in  certain  additional  evidence  and  that 
therefore  the  Findings  of  Fact  and  Conclusions  of 
Law  and  Decree  were  premature.  This  contention 
seems  to  be  based  on  the  theory  that  at  the  close  of  the 
evidence  Mr.  Kay,  as  attorney  for  the  defendant  (ap- 
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pellant  herem)  was  to  file  a  certain  brief  which  he  did 
not  file,  that  before  the  brief  was  presented  defendant 
moved  to  reopen  the  case,  that  such  motion  was  denied 
and  that  the  Court  erred  in  not  allowing  appellant  to 
present  additional  evidence. 

At  the  close  of  the  trial  on  December  22  of  1953,  the 
defendant  did  rest  his  case.  (R  165.)  It  is  true  that 
Mr.  Kay,  as  defendant's  atterney,  during  the  course 
of  the  trial,  had  suggested  that  he  desired  to  submit  a 
memorandum  on  the  point  of  whether  or  not  a  hus- 
band and  wife  could  enter  into  a  technical  legal  part- 
nership (R  104)  and  the  Court  at  the  close  of  the  pro- 
ceedings on  December  22,  1953,  allowed  Mr.  Kay  to 
and  including  the  5th  day  of  January  1954  to  file  his 
proposed  brief.  (R  176.)  The  matter  was  not  held 
open  for  additional  evidence.  Any  desire  of  the  de- 
fendant to  present  further  testimony  was  an  after- 
thought. 

As  to  any  claim  that  the  Findings  of  Fact,  Conclu- 
sions of  Law  and  Decree  were  premature  it  should  be 
noted  that  the  motion  to  reopen  the  case  was  filed  in 
January  of  1954.  (R  16.)  It  was  argued  by  respective 
counsel  on  June  25,  1954  (R  17)  and  was  overruled  by 
the  Couii;  on  July  28,  1954.  (R  18.)  The  Court's  opin- 
ion on  the  case  was  filed  on  October  8,  1954,  and  the 
Findings  and  Conclusions  and  Decree  were  not  signed 
or  entered  imtil  December  22,  1954,  nearly  five  months 
after  the  order  denying  motion  to  reopen  the  case. 

A  large  portion  of  appellant's  brief,  particularly 
Section  B,  is  devoted  to  the  proposition  that  a  husband 
and  \^^fe  cannot  enter  into  a  technical  business  part- 
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nership  and  that  the  Court  handled  the  matter  as  a 
partnership  and  that  therefore  the  Court  committed 
error.  With  reference  to  this  matter  appellee  calls  at- 
tention of  the  Court  to  the  fact  that  the  pleadings  do 
not  allege  a  partnership  and  that  there  is  no  evidence 
at  all  that  the  parties  ever  had  or  ever  thought  they 
had  a  technical  partnership  and  that  the  Court  did  not 
treat  the  matter  as  a  partnership.  The  whole  theory 
of  appellant  concerning  this  partnership  proposition 
apparently  arises  from  statements  made  by  Mr.  Davis, 
one  of  appellee's  attorneys,  in  his  opening  statement 
to  the  Court  at  the  time  of  the  trial  on  December  22, 
1953,  (R  66)  wherein  Mr.  Davis,  after  stating  that  a 
considerable  portion  of  the  property  consisted  of  a 
going  business  which  could  not  be  divided  without 
serious  detriment  to  both  parties  stated  that  the  Court 
must  so  arrange  the  property  settlement  that  the  busi- 
ness would  go  to  one  or  the  other  of  the  parties  as  a 
going  business.  With  reference  to  that  matter  (R  67) 
Mr.  Davis  stated  that,  although  the  parties  had  con- 
ducted the  business  as  a  partnership  for  many  years, 
that  Mrs.  Paddock  had  been  excluded  from  the  busi- 
ness premises.  Mr.  Kay  then  in  his  opening  statement 
to  the  Court  stated  that  he  believed  the  evidence  would 
show  that  the  business  had  never  been  conducted  as  a 
partnership,  had  never  been  a  partnership  and  was 
not  at  that  time  a  partnership.  (R  68.)  On  question- 
ing Mrs.  Paddock,  Mr.  Davis  asked  her  if  the  business 
had  been  conducted  as  a  partnership.  Mr.  Kay  ob- 
jected and  the  Court  sustained  the  objection.  (R  83.) 
The  question  wasn't  answered.  Appellee  made  no 
claim  that  the  business  was  in  fact  a  technical  partner- 
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ship.  There  is  evidence  that  the  business  was  con- 
ducted as  a  partnership  would  have  been  conducted. 
Among  other  things,  it  appears  from  the  evidence  that 
the  business  books  were  set  up  to  show  a  drawing  ac- 
count on  behalf  of  the  two  parties.  Actually,  as  will 
appear  from  the  entire  record,  x:)laintiff's  claim  was 
that  she,  as  a  wife,  and  particularly  as  a  wife  who  had 
worked  in  the  business  and  who  had  helped  develop 
the  business,  was  entitled  to  one-half  interest  in  the 
property  acquired  by  the  parties,  whereas,  appellant 
claimed  that  all  the  property  was  in  his  name  and 
that,  therefore,  the  wife  had  no  interest  in  it. 

At  page  103  of  the  record  the  Court  sets  forth  its 
theory  of  the  relationship  between  the  parties  where 
it  stated  that  the  Court  considers  marriage  as  a  part- 
nership and  on  page  105  of  the  record  the  Court  dis- 
tinguishes between  a  legal  and  technical  partnership 
and  the  rights  of  the  parties  to  a  divorce  proceeding. 
At  that  point  Mr.  Kay  indicated  that  he  recognized 
that  the  rights  of  the  parties  on  a  divorce  proceeding 
are  exactly  what  the  Court  feels  is  right  and  that  the 
Court  has  almost  complete  discretion  in  the  matter 
and  that  whether  a  business  was  conducted  as  a  part- 
nership or  as  to  whether  it  wasn't  would  not  affect 
whatever  decision  the  Court  might  decide  to  make  in  a 
division  of  the  property.  Mr.  Kay  was  undoubtedly 
referring  to  the  provisions  of  56-5-13  ACLA  1949,  suli- 
section  Sixth,  governing  division  of  property  on  di- 
vorce actions  which  reads  as  follows: 

"Sixth.  For  the  division  between  the  parties 
of  their  joint  property,  or  the  separate  property 
of  each,  in  such  manner  as  may  be  just,  and  with- 
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out  regard  as  to  which  of  the  parties  is  the  owner 
of  such  proi^erty;  and  to  accomplish  this  end  the 
judgment  may  require  one  of  the  parties  to  as- 
sign, deliver  or  convey  any  of  his  or  her  real  or 
personal  property  to  the  other  party ;  and  the  pro- 
visions of  section  55-10-7  of  the  Compiled  Laws  of 
Alaska  1949  shall  apply  to  any  such  judgment." 

There  was  never  any  finding  by  the  Court,  oral  or 
otherwise,  that  there  was  a  partnership  between  the 
parties.  The  Court  in  its  decree  attempted  to  divide 
the  property  equally  between  the  parties. 

In  several  parts  of  his  argument,  particularly  in 
Section  C  thereof,  appellant  contends  that  the  opinion 
of  the  Court  differed  from  the  Findings  of  Fact  and 
Conclusions  of  Law  and  the  Decree  signed  by  the 
Court  and  that,  therefore,  the  Court  must  have  en- 
tered its  Findings  of  Fact  and  Conclusions  of  Law  by 
inadvertence  and  mistake.  Whether  there  is  any  con- 
flict between  the  opinion  of  the  Court  and  the  Find- 
ings of  Fact  and  Conclusions  of  Law  and  the  Decree 
signed  by  the  Court  is  certainly  debatable,  but  in  any 
event  the  Court  made  formal  Findings  of  Fact  and 
Conclusions  of  Law  and  appellee  believes  that  such 
formal  acts  of  the  Court  are  the  action  of  the  Court. 
Insofar  as  the  opinion  may  be  inconsistent  with  the 
Findings  of  Fact  and  Conclusions  of  Law  and  Decree 
entered,  the  opinion  means  nothing.  However,  in  this 
case,  the  specific  point  made  by  appellant  here  was 
called  to  the  Court's  attention  and  argued  at  length 
and  additional  evidence  was  taken  by  the  Court  and 
the  Court,  after  considering  such  additional  evidence, 
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made  an  order  in  which  it  specifically  found  that  the 
Findings  of  Fact  and  Conclusions  of  Law  and  the 
Decree  theretofore  signed  and  filed  by  the  Court  were 
in  accordance  with  what  the  Court  had  intended  in  its 
opinion  and  at  that  time  reaffirmed  the  Findings  of 
Fact  and  Conclusions  of  Law  and  Decree  theretofore 
adopted.  On  this  record  it  seems  incredible  that  ap- 
pellant at  this  time  could  claim  that  the  Findings  of 
Fact  and  Conclusions  of  Law  were  evidently  signed 
by  inadvertence  and  mistake. 

Appellee  will  now  attempt  in  some  detail  to  answer 
the  argimients  made  by  appellant  in  their  order. 

Section  A  of  appellant's  argument  embraces  points 
1  and  2  of  appellant's  points  relied  upon  for  reversal. 
Appellant  claims  that  he  had  not  rested  his  case  be- 
cause there  was  an  understanding  that  Mr.  Kay  would 
present  a  brief  on  certain  issues  of  law  and  that  ap- 
pellant's attorney,  Mr.  Bell,  filed  a  motion  to  reopen 
the  case  and  to  set  aside  all  orders  previously  made 
and  that  the  motion  was  erroneously  overruled. 

As  previously  pointed  out  by  appellee,  plaintiff  did 
close  his  case  as  the  record  conclusively  shows.  Did 
the  Court  commit  error  in  refusing  to  reopen  the  case 
at  the  request  of  appellant?  3  Am.  Jur.,  Appeal  and 
Error,  section  971,  has  to  do  with  the  conduct  of  a 
trial  and  uses  the  following  language: 

"The  mode  of  conducting  the  trial  is  left  al- 
most entirely  to  the  discretion  of  the  trial  judge 
and  will  not  ])e  reviewed  by  an  appellate  court  in 
the  absence  of  an  abuse  of  discretion."  (note  17 
on  page  531,  and  cases  there  cited.) 
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The  same  work,  beginning  at  the  bottom  of  page  532, 
imder  the  heading  "Order  and  Terms  of  Introducing 
Evidence",  uses  the  following  language: 

"The  order  and  times  of  introducing  evidence 
or  proof  are  matters  resting  in  the  sound  dis- 
cretion of  the  trial  court  and  hence  will  not  be 
reviewed  in  the  absence  of  an  abuse  of  such  dis- 
cretion. .  .  .  The  reopening  of  a  case  to  receive 
additional  evidence  is  also  a  matter  within  the 
discretion  of  the  trial  court  which  will  not  be  in- 
terfered with  on  an  appeal  except  for  abuse." 
(note  18  on  page  533,  and  cases  there  cited.) 

See,  Haveman  v.  Beidoio,  Wash.,  1950,  217  P.  (2d) 
313,  19  A.L.R.  (2d)  763,  768,  where  the  Court  uses 
the  following  language: 

"The  reopening  of  the  case  after  it  has  been 
submitted  to  the  court  for  decision  is  within  the 
discretion  of  the  court  and  its  action  will  not  be 
disturbed  unless  it  clearly  appears  that  such  dis- 
cretion has  been  abused." 

See,  also,  53  Am.  Jur.  under  the  heading  "Trial", 
section  123,  page  109,  at  the  bottom  of  the  page  where 
the  following  language  appears: 

"Likewise,  the  trial  court  may,  in  its  discretion, 
decline  to  reoj^en  the  case,  and  its  action  will  not 
be  disturbed  unless  there  has  been  an  abuse  of 
discretion.  ..."  (notes  17  and  18,  and  cases  there 
cited,  including  among  other  cases,  Silkey  v. 
Tiegs,  Ida.,  1931,  5  P.  (2d)  1049  and  Denman  v. 
Brennamen,  et  ah,  Okla.,  1915,  149  P.  1105.) 

In  the  case  of  Horicon  v.  Langlois's  Estate,  Vt., 
1949,  m  Atl.  (2d)  16,  9  A.L.R.  (2d)  195,  headnote  7, 
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page  201,  the  Court  states  that  a  ruling  lying  in  the 
discretion  of  the  trial  Court  will,  the  contrary  not 
appearing  by  the  record,  be  presumed  to  have  been 
made  in  the  exercise  of  discretion. 

Appellant  here  has  not  attempted  to  show  any  abuse 
of  discretion  by  the  Court  in  failing  to  reopen  the 
case.  He  states  that  in  his  motion  he  had  offered  to 
produce  ''additimial  evidence^'  of  appellee's  miscon- 
duct. As  will  appear  from  the  record  there  is  no  evi- 
dence at  all  of  any  misconduct  on  the  part  of  the  ap- 
pellee. Neither  is  there  any  showing  of  any  kind  as 
to  how  or  why  if  the  husband  had  evidence  of  alleged 
misconduct  of  the  wife  such  evidence  of  alleged  mis- 
conduct was  not  presented  at  the  trial  of  the  case. 
The  defendant  had  pleaded  misconduct.  Certainly  if 
there  had  been  any  misconduct  he  could  and  should 
have  shown  it  at  the  time  of  the  trial.  On  the  showing 
made  he  is  not  entitled  to  object  because  the  Court 
refused  to  reopen  the  case  to  allow  him  to  offer  evi- 
dence of  misconduct.  See  Consolidated  National  Bank 
V.  Pacific  Coast  SS  Company,  Cal.,  1892,  30  P.  96, 
which  holds  that  the  trial  Court  did  not  abuse  its  dis- 
cretion in  refusing  to  reopen  the  case  where  no  excuse 
is  shown  for  not  having  produced  the  offered  evidence 
at  the  trial.  See,  also  Tn  re  Wohleher,  Penn.,  181  Atl., 
474,  101  A.L.R.  829: 

"Where  the  petition  and  tlie  affidavit  raise  no 
new  issues  and  disclose  no  testimony  which  could 
not  have  been  produced  by  reasonably  diligent 
inquiry  at  the  time  of  the  hearing,  denial  of  a 
rehearing  for  the  purpose  of  presenting  addi- 
tional evidence  is  not  an  abuse  of  discretion." 
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Appellant  also  claims  that  in  his  motion  to  reopen 
the  case  he  offered  to  show  the  true  value  of  all  the 
property  belonging  to  defendant.  As  will  appear  from 
the  record  all  of  the  property  was  appraised  by  Mr. 
Silberer.  His  appraisement  was  introduced  into  evi- 
dence without  objection  as  plaintiff's  exhibit  1.  The 
defendant  specifically  agreed  that  such  appraisement 
fairly  valued  all  of  the  property  with  the  exception 
of  the  family  home  which  Mr.  Silberer  appraised  at 
$18,500.00  and  which  appellant  claimed  was  worth  in 
the  neighborhood  of  $25,000.00.  (R  69.)  Mr.  Silberer 
was  questioned  at  length  by  appellant's  attorney  as 
to  the  value  of  the  home  and  indicated  that  with  the 
furniture  the  home  might  be  worth  an  additional 
$2,000.00  to  $2,500.00.  (R  122.)  Defendant  had  full 
opportunity  to  present  any  evidence  that  he  desired 
to  present  concerning  the  value  of  the  home,  or  for 
that  matter  the  value  of  any  of  the  other  property. 
Appellee  is  unable  to  understand  how  appellant  could 
claim  that  the  Court  erred  in  not  allowing  him  to  in- 
troduce additional  evidence  to  show  the  value  of  the 
property. 

Appellee  also  wishes  to  call  the  Court's  attention 
to  the  fact  that  the  appraisal  of  the  store  property, 
more  particularly  described  as  Lot  2  and  the  east 
one  foot  of  Lot  3  of  Block  39,  of  the  Original  Town- 
site  of  Anchorage,  Alaska,  and  the  building  located 
thereon,  made  by  Mr.  Silberer  and  agreed  to  by  appel- 
lant as  being  a  fair  appraisal  for  such  property,  was 
in  the  sum  of  $70,000.00.  The  appraisers  appointed 
by  the  Court  valued  this  property  for  the  purpose  of 
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determining  the  interest  of  the  appellee  at  $55,000.00. 
Since  by  the  terms  of  the  Court's  order  appellant  re- 
tained this  property  it  appears  that  he  received  the 
advantage  of  $15,000.00  in  joiirchasing  the  interest  of 
the  appellee  in  such  property.  It  would  seem  to  ap- 
pellee that  appellant  has  no  right  to  complain  of  the 
action  of  the  Court  in  not  allowing  him  to  put  in  ad- 
ditional evidence  as  to  the  value  of  the  property. 

Appellant  argues  that  in  his  motion  to  reopen  the 
case  he  also  offered  to  show  that  there  never  was  any 
semblance  of  partnership  between  the  parties  and 
claimed  that  this  was  extremely  important  since  it 
appeared  that  the  Court  based  his  opinion,  at  least  in 
part,  upon  a  finding  that  a  partnership  existed  be- 
tween appellant  and  appellee.  Appellee  has  previously 
pointed  out  that  the  partnership  question  was  consid- 
ered by  the  Court  at  the  trial  of  the  case  and  that 
the  Court  at  that  time  indicated  that  he  did  not  con- 
sider such  question  as  being  of  any  importance.  (R 
104-105.)  The  case  was  decided  strictly  on  a  basis  of 
a  property  division  between  husband  and  wife  on  di- 
vorce of  the  parties.  It  was  not  decided  on  a  partner- 
ship theory.  Appellant  has  made  no  showing  as  to 
how  any  additional  evidence  concerning  partnership, 
or  lack  thereof,  might  have  been  helpful  at  all  to  the 
Court  in  deciding  this  case  had  the  evidence  been  of- 
fered and  admitted. 

Appellant  also  claims  that  in  his  motion  to  reopen 
the  case  he  offered  to  show  that  appellee  had  done 
little  to  advance  the  business  and,  in  fact,  had  been 
detrimental  to  the  operation  of  the  store.    Appellant 
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so  testified  at  the  trial.  (R  133,  140,  151-155.)  Appel- 
lee fully  testified  on  the  matter  as  well.  (R  97-99, 
117.)  Appellant  has  shown  no  reason  at  all  as  to  how 
additional  evidence  would  have  been  helpful  in  that 
respect  in  any  manner  whatsoever. 

In  his  argument  appellant  claims  that  in  his  motion 
to  reopen  the  case  he  offered  to  show  the  Court  the 
actual  value  of  the  x^roperties  that  appellant  owned 
prior  to  his  marriage  to  appellee.  Both  parties  testi- 
fied at  considerable  length  concerning  the  properties 
owned  by  appellant  at  the  time  of  the  marriage.  Ap- 
pellant testified  that  at  the  time  of  the  marriage  the 
net  worth  of  his  business  was  from  $10,000.00  to  $15,- 
000.00.  (R  128.)  The  lower  figure  was  double  the 
value  that  plaintiff  had  estimated  as  the  worth  of 
defendant's  business  at  the  time  of  the  marriage.  In 
cross-examination  when  defendant  was  asked  to  break 
down  the  claimed  net  worth  of  his  business  at  the 
time  of  the  marriage,  he  came  up  with  the  total  figure 
of  approximately  $4,000.00.  (R  148.)  The  record  dis- 
closes that  defendant  kept  books  with  reference  to  his 
business  and  that  such  books  were  available  back  at 
least  to  the  year  1938.  Plaintiff's  counsel  asked  appel- 
lant, at  the  time  of  the  trial,  to  produce  those  books 
of  the  business  for  the  years  1937  through  1940,  so 
that  the  books  could  be  given  to  Mr.  Godchaux,  the 
Master  appointed  by  the  Court,  with  reference  to  the 
testimony  of  defendant  as  to  the  value  of  his  business 
at  the  time  he  married  the  plaintiff  early  in  1938.  (R 
149.)  The  defendant  never  produced  those  books.  The 
only  reasonable  conclusion  is  that  the  Court  in  allow- 
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ing  the  defendant  $10,000.00  as  the  vahie  of  his  busi- 
ness at  the  time  of  his  marriage  was  extremely  gen- 
erous to  the  defendant.  There  isn't  a  shred  of  evi- 
dence anywhere  that  had  the  case  been  reopened  that 
any  further  evidence  could  or  would  have  been  offered 
concerning  the  value  of  Mr.  Paddock's  business  at 
the  time  he  married  the  plaintiff. 

Appellant,  likewise,  complains  of  the  fact  that  had 
he  been  allowed  to  reopen  his  case  he  could  have 
shown  that  the  value  of  property  in  the  Anchorage 
area  had  increased  generally  since  the  time  of  the 
marriage  of  the  parties.  This  theory  was  raised  at 
the  time  of  the  trial.  (R  131.)  Mr.  Paddock  certainly 
could  have  introduced  evidence  on  that  point  had  he 
cared  to  do  so  but  he  offered  no  evidence  to  supx)ort 
that  ])roposition.  However,  as  will  ai)pear  from  the 
testimony,  Mr.  Paddock  owned  no  real  property  at 
the  time  of  the  marriage.  According  to  the  undis- 
puted testimony  he  had  entered  into  a  contract  to 
purchase  the  east  twenty-five  feet  of  Lot  9  and  the 
west  half  of  Lot  10,  all  in  lilock  29  of  the  Original 
Townsite  of  Anchorage,  Alaska,  sometime  in  the  year 
1937,  at  and  for  a  total  price  of  approximately 
$6,000.00.  (R  126,  127.)  This  property  has  been 
known  thro\ighout  these  ])roceedings  as  the  Sunshine 
Market  pro])erty.  (R  126.)  Mr.  Paddock  was  asked 
as  to  whether  he  paid  cash  for  the  property  or  paid 
some  down  with  monthly  payments  on  the  balance. 
He  said  that  he  had  paid  partly  cash  for  it  and  that 
he  didn't  recall  how  nuich  had  been  paid  down.  (R 
127.)    See  (R  80)  for  testimony  of  appellee  as  to  the 
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purchase  of  this  property.  The  property  was  sub- 
stantially paid  for  and  title  taken  to  it  after  the  mar- 
riage. The  division  made  by  the  Court  was  on  the 
basis  of  the  total  value  of  all  property  owned  by  the 
parties  at  the  time  of  the  divorce.  There  isn't  any 
evidence  at  all  that  the  Court  in  making  the  division 
didn't  take  into  consideration  any  increase  in  the 
value  of  any  property  owned  by  appellant  at  the  time 
of  marriage.  It  appears  without  dispute  that  all  the 
other  real  property  now  owned  by  the  parties  was 
acquired  after  the  marriage  and,  accordingly,  it  is 
difficult  to  see  how  the  defendant  might  have  been 
harmed  by  the  action  of  the  Court  in  denying  the 
motion  to  reopen  the  case  for  this  purpose. 

As  to  Section  A  of  appellant's  argument,  appellee 
submits  that  appellant  has  not  shown  any  abuse  of 
discretion  by  the  trial  Court  in  failing  to  reopen  ap- 
pellant's case  or  that  findings  and  conclusions  and 
decree  were  premature.  Appellant  has  made  no  case 
for  reversal  of  the  judgment  on  either  of  such 
grounds. 

Section  B  of  appellant's  argument  is  to  the  effect 
that  the  opinion  of  the  Court  and  the  Findings  of 
Fact  and  Conclusions  of  Law  and  the  Decree  of  the 
Court  are  based  upon  the  theory  of  partnership  and 
that  in  truth  there  was  no  partnership  and  that  the 
property  all  belonged  to  Harold  D.  Paddock  before 
he  married  the  plaintiff  and  continued  to  belong  to 
him  after  the  marriage  and  that  the  oral  finding  of  the 
Court  that  there  was  a  partnership  between  the 
parties  is  not  supported  hy  the  evidence,  is  against 
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the  clear  weight  of  the  evidence  and  is  against  the 
laws  of  the  Territory  of  Alaska. 

Appellant  starts  out  his  argument  ])y  the  statement 
"that  the  Court  seems  to  have  treated  this  matter  as 
a  partnership  accounting  appears  quite  evident  from 
the  Court's  statement  at  page  103  of  the  transcript". 
As  a  matter  of  fact,  the  Court's  statement  was  exactly 
to  the  contrary.  Mr.  Kay,  appellant's  attorney,  recog- 
nized that  the  Court  had  complete  discretion  in  divid- 
ing property  between  a  husl^and  and  wife  in  a  divorce 
action.  (R  105.)  The  Court  did  no  more  than  to 
order  a  division  of  the  property.  As  previously 
pointed  out,  the  parties  actually  conducted  the  busi- 
ness in  the  nature  of  a  partnership,  but  there  was  no 
attempt  to  prove  that  there  was  a  technical  partner- 
ship between  the  husband  and  wife  and  the  Court  did 
not  treat  it  as  a  partnershi]).  Accordingly,  all  discus- 
sion of  the  law  of  partnershi])  in  the  matter  is  com- 
pletely beside  the  point  and  a  waste  of  time.  Even 
if  we  concede  the  law  to  be  as  claimed  by  appellant 
as  to  a  partnership  between  a  husband  and  wife  the 
fact  remains  that  under  the  laws  of  the  Territory  of 
Alaska,  the  Court  in  a  divorce  proceeding  has  not 
onl}^  the  right  but  the  duty  to  divide  the  ]n'operty 
between  the  parties  as  to  the  Court  seems  justified 
from  the  evidence.  It  doesn't  profit  a]ipellant  any  to 
claim  that  he  actually  owned  the  property  or  that  it 
was  all  in  his  name  because  the  statute  specifically 
provides  that  the  Court  shall  divide  their  joint  ])rop- 
erty,  or  the  separate  property  of  each,  in  such  manner 
as  may  be  just,  and  without  regard  as  to  which  of  the 
parties  is  the  owner  of  the  property.    (56-5-13,  S.S.  6, 
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ACL  A,  1949,  above  cited.)  Certainly  that  would  seem 
to  be  as  clear  as  anybody  could  desire. 

The  Court  had  the  duty  to  divide  the  property 
whether  jointly  owned  or  separately  owned  in  a  just 
manner  and  in  the  exercise  of  a  lawful  discretion.  He 
did  just  that  on  the  basis  of  the  evidence  presented. 
Appellant  has  claimed  that  the  division  was  unjust 
and  inequitable  and  oppressive  and  not  based  on  the 
evidence  but  he  has  cited  no  instance  and  quoted  no 
law  to  indicate  that  the  Court  abused  its  discretion 
in  any  way. 

It  is  claimed  by  appellant  in  Section  C  of  his  argu- 
ment that  the  Findings  of  Fact  and  Conclusions  of 
Law  adopted  by  the  Court  conflict  with  the  opinion 
rendered  by  the  Court  and  that,  therefore,  the  Find- 
ings of  Fact  and  Conclusions  of  Law  were  evidently 
signed  by  inadvertence  and  mistake. 

Rule  52,  Federal  Rules  of  Civil  Procedure,  requires 
the  Court  in  a  case  tried  without  a  jury  to  find  the 
facts  specially  and  to  state  separately  its  Conclusions 
of  Law.  The  rule  further  allows  the  Court,  if  it 
desires  so  to  do,  to  incorporate  its  Findings  of  Fact 
and  Conclusions  of  Law  in  its  opinion.  In  the  case 
here  under  consideration  the  Court  entered  an  opinion 
which  did  not  purport  to  include  Findings  of  Fact 
and  Conclusions  of  Law  and  subsequently  executed 
and  filed  formal  Findings  of  Fact  and  Conclusions  of 
Law. 

Barron  and  Holtzoff,  Federal  Practice  and  Pro- 
cedure, in  section  1128,  mider  discussion  of  Rule  52, 
beginning  at  page  827,  uses  the  following  language : 
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"The  trial  judge  speaks  through  his  findings 
and  judgment.  Statements  in  an  opinion  which 
is  not  regarded  or  intended  as  embracing  findings 
of  fact  and  conclusions  of  law  cannot  control, 
modify  or  impeach  the  findings  or  decision." 

See  Brooks  Brothers  v.  Brooks  Clothing,  Cal.,  Dis- 
trict Court  for  California,  1945,  5  Federal  Rules  De- 
cisions, 14,  and  the  other  cases  cited  in  note  93  of  the 
work  above  described.  See,  also,  OhUnger  v.  United 
States,  decided  by  this  Court  in  1955,  219  Fed.  (2d) 
310;  Stone  v.  U.  S.,  164  U.S.  380,  which  states  that 
the  Court's  opinion  cannot  eke  out,  control  or  modify 
the  Court's  findings. 

Actually,  it  is  debatable  here  as  to  whether  there 
was  any  inconsistency  at  all  between  the  opinion  of 
the  Court  and  the  Findings  of  Fact  executed  by  the 
Court.  However,  the  accountant  employed  by  appel- 
lant claimed  that  there  was  such  inconsistency.  Ac- 
cordingly, at  the  request  of  the  defendant,  the  Court 
took  further  evidence  with  reference  to  this  matter 
and  received  oral  testimony  and  documentary  evidence 
concerning  it.  After  considering  the  additional  evi- 
dence the  Court  held  that  the  Findings  of  Fact 
adopted  and  filed  by  it  carried  out  what  the  Court 
intended  in  writing  its  opinion  and  by  order  re- 
ado])ted  and  reaffirmed  the  findings  previously  made. 
(R  59.)  Under  these  circumstances  apy)ellee  is  unable 
to  understand  how  the  ai)pellant  in  good  conscience 
can  at  this  date  claim  that  the  Court  must  have 
entered  its  fiiidings  by  inadvertence. 

The  a])pel1ant  has  not  had  the  evidence  taken  on 
this  supplemental  hearing  transcribed  and  such  cvi- 
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dence  is  not  part  of  the  record  on  appeal.  Appellee 
believes  that  the  burden  was  on  appellant  to  bring  uj) 
the  record  on  this  point  if  he  desired  to  raised  the 
point  and  having  failed  to  have  the  testimony  tran- 
scribed and  made  a  part  of  the  record,  this  Court 
is  entitled  to  consider  that  the  lower  Court  acted  with 
good  and  sufficient  reason  in  reaffirming  its  previous 
finding  and  that  appellant  has  no  right  to  object.  See 
Barron  and  Holtzoff,  Federal  Practice  and  Pro- 
cedure, section  1131,  entitled  ''Presumptions  on  Ap- 
peal", i^articularly  note  11  and  cases  therein  cited 
where  the  following  language  appears: 

"Consequently,  an  appellant  seeking  to  over- 
throw the  findings  has  the  burden  of  presenting 
a  proper  record  to  the  Court  of  Appeals  showing 
that  the  evidence  compelled  a  finding  in  his 
favor." 

See  Jernigan  v.  Southern  Pacific  Company,  C.A.  9, 
1955,  222  Fed.  (2d)  245 ;  McClyman  v.  Hamilton,  C.A. 
9,  1950,  180  Fed.  (2d)  965.  Appellant  here  has  not 
shown  anything  in  his  argument  to  the  effect  that 
the  evidence  compelled  a  finding  in  his  favor. 

Section  D  of  appellant's  argument  is  to  the  effect 
that  the  Court  erred  in  finding  that  both  plaintiff  and 
defendant  devoted  their  full  time  to  the  development 
of  the  business  and  that  each  party  is  entitled  to  one- 
half  of  the  real  and  personal  property  belonging  to 
the  parties  and  claims  that  there  is  no  substantial 
evidence  to  support  the  finding  and  that  there  is 
plenty  of  competent  evidence  against  the  finding  and 
that  such  finding  is  contrary  to  the  greater  weight 
of  the  evidence  and  is  not  supported  by  any  evidence 
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and  that  such  findings  are  contrary  to  equity  and 
justice. 

In  arguing  such  matter  appellant  states  that  appel- 
lee had  two  very  young  children  at  the  time  she  mar- 
ried appellant  and  that  a])pellant  never  adopted  the 
children  and  was  not  legally  responsible  for  them. 
We  suppose  that  that  matter  stands  imdisputed  but 
we  fail  to  see  how  that  is  material  to  the  discussion 
of  this  point.  It  seems  reasonable  to  suppose  that 
appellant  at  the  time  he  entered  the  marriage  knew 
of  the  existence  of  the  two  children  and  entered  the 
marriage  with  the  understanding  that  the  children 
would  ])e  brought  up  as  his  children.  Whether  he 
legally  adopted  them  or  not  has  no  particular  bearing 
on  the  case. 

Appellant  has  shown  nothing  at  all  as  to  how  it  is 
claimed  that  there  was  no  substantial  evidence  that 
plaintiff  and  defendant  jointly  developed  the  business 
or  as  to  any  of  the  competent  evidence  which  appel- 
lant claims  militates  against  such  findings  or  as  to 
how  such  findings  are  contrary  to  the  greater  weight 
of  the  evidence.  It  is  argued  that  since  appellee  had 
two  small  children  that  obviously  she  would  have  to 
spend  some  time  caring  for  them  so  that  she  could 
not  have  spent  as  much  time  working  in  the  business 
as  the  appellant  did.  As  a  matter  of  fact,  the  appellee 
testified  that  she  did  contribute  equally  with  defend- 
ant and  that  she  did  spend  as  much  time  in  the  busi- 
ness as  a])i)ellant  did.  (R  117.)  The  testimony  of  the 
])arties  was  oral.  The  testimony  as  to  how  much 
plaintiff  worked  in  the  business  was  disputed.     The 
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Court  had  not  onl}^  the  right  l^ut  the  duty  to  weigh 
the  evidence  given  by  the  respective  parties  and  this 
Court,  under  the  provisions  of  Rule  52,  will  not  set 
aside  any  finding  made  by  the  trial  Court  unless 
clearly  erroneous.  In  arriving  at  a  decision  as  to 
whether  the  finding  is  clearly  erroneously  this  Court 
is  to  give  due  regard  to  the  opportunity  of  the  trial 
Court  to  judge  the  credibility  of  the  witnesses.  See 
Barron  and  Holtzoff,  Federal  Practice  and  Procedure, 
section  1131,  "Presumptions  on  Appeal"  above  cited 
where  the  following  language  appears : 

' '  On  appeal  the  Appellate  Court  does  not  re-try 
the  case.  The  findings  of  fact  are  presumptively 
correct  and  will  not  be  set  aside  unless  clearly 
against  the  w^eight  of  the  evidence  or  based  upon 
an  erroneous  view  of  the  law.  .  .  .  The  Appellate 
Court  takes  that  view  of  evidence  which  is  most 
favorable  to  appellee  who  prevailed  in  the  trial 
court.  It  assumes  that  all  conflicts  in  the  evi- 
dence were  resolved  in  favor  of  the  appellee." 
(Notes  9,  10,  12  and  13  and  cases  there  cited, 
including  several  decided  by  this  Court.) 

The  statement  of  appellant  in  his  brief  that  had  the 
appellee  stayed  at  home  more  and  taken  care  of  her 
two  young  children  this  divorce  might  never  have 
occurred  would  appear  to  be  pure  speculation  based 
on  no  evidence  whatsoever.  From  the  undisputed 
evidence  it  appears  that  the  parties  got  along  reason- 
ably well  until  the  children  were  pretty  well  grown 
and  the  marriage  was  finally  broken  u])  ]>ecause  the 
defendant  failed  to  stay  at  home  and  went  his  own 
way  without  regard  at  all  for  the  plaintiff.    He  finally 
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moved  into  an  apartment  of  his  own,  leaving  the 
family  home.  (R  75,  76,  77,  78,  79.)  The  evidence 
shows  conclusively  that  plaintiff  did  work  in  the  store 
operated  ])y  the  family  from  the  time  of  her  marriage 
up  until  the  month  of  April  of  1953,  at  which  time 
she  quit  by  mutual  agreement  of  the  parties  because 
the  incomyjatilnlity  between  the  parties  was  such  that 
they  could  not  be  together  at  the  same  place  without 
creating  an  impossible  situation.  Appellant  has  shown 
nothing  here  to  justify  this  Court  in  holding  that  the 
finding  of  the  trial  court  was  clearly  erroneous. 

With  reference  to  the  last  paragraph  of  that  por- 
tion of  appellant's  argument  which  is  denominated 
**D",  appellee  believes  that  the  matter  has  previously 
been  covered.  Actually  by  provisions  of  the  law  the 
Court  has  discretion  to  award  the  separate  ])roperty 
of  one  party  to  the  other  party  or  to  divide  such 
separate  property.  As  has  previously  been  shown 
there  actually  wasn't  any  separate  property  at  all. 

Section  E  of  appellant's  brief  is  to  the  effect  that 
the  Court  erred  in  finding  that  the  value  of  defend- 
ant's investment  in  the  business  prior  to  the  time  of 
the  marriage  was  $10,000.00,  and  that  the  finding 
should  have  been  to  the  effect  that  the  defendant 
owned  two  specific  pieces  of  property  at  the  time  of 
the  marriage  and  such  argument  claims  that  all  of  the 
evidence  shows  that  fact  to  be  true. 

So  far  as  the  ])roperty  is  concerned  appellee  in  her 
argument  has  already  dealt  with  the  so-called  Sun- 
shine^ Market  property,  the  east  twenty-five  feet  of 
Lot  9  and  the  west  half  of  Lot  10  in  Block  29  of  the 
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Original  Townsite  of  the  City  of  Anchorage,  Alaska. 
According  to  the  evidence  snch  property  was  pur- 
chased under  contract  sometime  in  the  year  1937,  but 
how  much  was  paid  down  and  how  much  was  paid 
later  does  not  appear.  Neither  does  it  appear  as  to 
whether  the  purchase  was  made  in  December  of  1937, 
one  month  prior  to  the  marriage  of  the  parties,  or  in 
January  of  1937,  one  year  before  the  marriage  of  the 
parties,  or  at  some  other  time  in  that  year.  So  far  as 
the  other  property  is  concerned,  being  the  property 
we  have  called  Paddock's  Paint  and  Furniture  Store 
property,  described  as  Lot  2  and  the  east  one  foot 
of  Lot  3  of  Block  39  of  the  Original  Townsite  of 
Anchorage,  Alaska,  there  is  no  support  at  all  for  the 
statement  of  appellant  in  his  brief  that  ''there  is  no 
dispute  in  this  case  that  ai:)pellant  owned  the  going 
paint  store  in  the  City  of  Anchorage,  including  the 
property  upon  which  the  buildings  tvere  located,  at 
the  time  that  appellee  first  went  to  work  for  him  and 
that  appellant  also  owned  this  at  the  time  appellee 
married  the  appellant."  (B  29.)  The  parties  were 
married  in  January  of  1938.  The  property  where  the 
business  is  now  conducted  and  described  as  Lot  2  and 
the  east  one  foot  of  Lot  3  of  Block  39,  as  above  de- 
scribed, was  purchased  in  1942.  (R  130.)  Appellant 
had  no  property  at  the  time  of  his  marriage  except 
the  painting  business  and  the  undetermined  amoimt 
that  he  paid  down  on  the  Sunshine  Market  property. 
(R  129.) 

As  to  the  allowance  of  $10,000.00  made  by  the  Court 
to  defendant  as  his  investment  in  the  business  owned 
by  appellant  at  the  time  of  the  marriage,  appellant 
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testified  that  the  business  at  the  time  of  the  marriage 
was  worth  somewhere  between  $10,000.00  and  $15,- 
000.00.  (R  128.)  As  previously  mentioned  defendant 
on  cross-examination  was  asked  to  break  down  that 
valuation.  The  only  figures  mentioned  by  appellant 
as  a  breakdown  of  the  value  of  such  business  totalled 
no  more  than  $4,000.00  (R  148)  and  adding  to  that 
the  paint  stock  of  $2,500.00  claimed  by  appellant  in 
his  direct  examination,  the  total  of  the  figures  given 
by  appellant  was  $6,500.00.  This  figure  incidentally 
was  a  figure  as  to  assets  without  any  deductions  at  all 
for  liabilities  and  certainly  could  not  have  been  con- 
sidered as  representing  net  worth.  The  plaintiff  had 
testified  that  she  considered  defendant's  net  worth  at 
the  time  of  the  marriage  did  not  exceed  $5,000.00. 
Taking  the  evidence  in  the  light  most  favorable  to 
the  appellee,  and  giving  effect  to  the  presumptions 
favoring  the  findings  of  the  trial  Court  (Barron  and 
Holtzoff,  Federal  Practice  and  Procedure,  Sec.  1131, 
page  831),  it  cannot  be  said  that  the  findings  of  the 
trial  Court  were  clearly  erroneous.  See,  also,  Barron 
and  Holtzoff,  Federal  Practice  and  Procedure,  section 
1133,  under  the  heading  "Clearly  Erroneous"  where 
the  following  appears  at  note  19: 

"Findings  of  fact  are  not  clearly  erroneous  un- 
less unsup]iorted  by  substantial  evidence  or 
clearly  against  the  weight  of  the  evidence  or  in- 
duced by  an  erroneous  view  of  the  law." 

And  at  note  20 : 

"The  mere  fact  that  on  ihv  same  evidence  the 
Appellate  Court  might  have  reached  a  different 
result  does  not  justify  it  in  setting  the  findings 
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aside.     The  Appellate   Court  does  not  consider 
and  weigh  the  evidence  de  novo." 

And  at  note  21: 

''In  considering  whether  trial  court's  findings 
are  clearly  erroneous,  appellees  must  be  given  the 
benefit  of  all  favorable  inferences  which  may 
reasonably  be  drawn  from  the  evidence." 

Lassiter  v,  Guy  F.  Atkinson  Co.,  C.A.  9,  1949,  176  Fed. 
(2d)  984.  See,  also,  Pacific  Portland  Cement  Co.  v. 
Food  Macldnerij  and  Chemical  Corporation,  C.A.  9, 
1950,  178  Fed.  (2d)  541  where  the  Court  held  that 
the  conclusion  reached  by  the  trial  Court  is  not  clearly 
erroneous  even  if  there  is  evidence  in  the  record  from 
which  different  conclusions  might  have  been  reached. 

Appellee  maintains  that  the  finding  of  the  Court 
allowing  appellant  the  sum  of  $10,000.00  as  a  credit 
for  the  value  of  his  business  at  the  time  of  the  mar- 
riage of  the  parties  is  amply  sustained  by  the  evidence 
and  that  such  finding  is  not  clearly  erroneous. 

Appellee  will  concede  that  the  discretion  of  the 
Court  in  dividing  the  property  between  the  parties 
to  a  divorce  action  is  not  absolute  and  that  arbitrary 
and  capricious  actions  of  the  Court  may  be  reviewed. 
Appellant  claims  that  a  fair  and  equitable  division 
of  the  property  between  appellant  and  appellee  would 
not  include  any  division  of  the  property  which  appel- 
lant says  was  his  separate  property  at  the  time  of  the 
marriage.  Certainly  that  doesn't  follow  as  a  matter 
of  law  in  view  of  the  Alaskan  statute  above  cited. 
However,  as  herein  shown  appellant  had  no  property 
at  the  time  of  the  marriage  except  a  paint  business 
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and  an  undisclosed  amount  x^aid  toward  the  purchase 
of  a  piece  of  property  purchased  at  a  total  price  of 
$6,000.00  and  paid  out  largely,  if  not  almost  entirely, 
after  the  marriage  of  the  parties.  The  Colvin  case 
cited  by  appellant  on  page  32  of  his  brief  differs  so 
radically  on  its  facts  from  the  case  with  which  we 
are  here  concerned  that  it  has  no  validity  as  authority 
at  all.  In  the  first  place,  this  divorce  was  not  granted 
to  the  husband  because  of  the  fault  of  the  wife.  The 
divorce  was  granted  to  the  wife  because  of  the  fault 
of  the  husband.  In  the  second  place,  from  the  record 
it  cannot  be  disputed  that  the  parties  worked  jointly 
from  the  inception  of  the  marriage  until  well  after 
the  final  separation  of  the  parties  in  acquiring  the 
property  which  was  acquired. 

As  previously  set  forth,  appellee  believes  the  Court 
endeavored  to  divide  the  property  of  the  parties 
ecpially  between  the  parties  and  appellee  believes  that 
such  division  cannot  be  said  to  be  an  abuse  of  discre- 
tion and  erroneous. 

In  section  F  of  his  argument  appellant  objects  to 
the  fact  that  the  Court  allowed  the  plaintiff  $700.00 
a  month  in  the  nature  of  a  salary  for  the  year  1953. 
Appellant  claims  that  there  is  no  evidence  to  show 
that  appellee  worked  in  the  store  in  1953.  As  a 
matter  of  fact,  the  (nidence  stands  undisputed  that 
appellee  worked  in  the  store  for  the  first  three  months 
of  1953  and  then  loft  the  store  by  mutual  agreement 
of  the  parties  as  tlio  ])arties  were  not  able  to  get 
along  at  the  store.  (R  91.)  However,  appellee  believes 
that  it  is  immaterial  as  to  whether  the  Court  calls  the 
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money  allowed  a  salary  or  whether  it  calls  it  support 
which  the  Court  admittedly  could  have  ordered  the 
appellant  to  pay  to  the  appellee.  The  record  stands 
undisputed  that  appellee  on  the  scale  of  living  to 
which  she  was  accustomed  during  the  marriage  of  the 
parties  required  at  least  $1,000.00  a  month  as  living 
expenses,  or  required  the  sum  of  $750.00  a  month 
over  and  al)ove  the  wages  she  was  earning  at  the  time 
of  the  trial.  It  also  stands  undisputed  that  appellee 
was  drawing  the  sum  of  $1,000.00  per  month  from  the 
business  up  mitil  the  filing  of  the  divorce  action  and 
that  thereafter  the  defendant  paid  to  her  the  sum  of 
$1,000.00  the  first  month  and  cut  it  to  $600.00  the 
second  month  and  later  cut  it  to  $500.00  and  later 
started  taking  the  expenses  of  operating  the  house, 
including  fuel  and  utilities,  out  of  the  payments  made. 
The  sum  of  $1,000.00  above  mentioned  had  been  in 
addition  to  the  utilities  and  taxes  on  the  family  home 
which  were  paid  out  of  the  business.    (R  92.) 

As  will  appear  from  the  record,  although  the  tabula- 
tion is  not  in  the  record,  appellee  actually  drew  some- 
thing over  $16,0000.00  in  the  year  1953,  including 
taxes,  utilities,  cash  payments  and  a  charge  back  to 
the  plaintiff  of  the  value  of  an  automobile  traded  in 
by  her.  Certainly  there  couldn't  be  any  objection  to 
the  Court  allowing  plaintiff  the  sum  of  $700.00  per 
month  toward  her  support  even  if,  as  contended  by 
appellant,  the  Couii:  could  not  allow  salary,  which 
contention  is  specifically  denied  by  appellee. 

Also,  as  will  appear  from  the  record,  the  sum  of 
$700.00  per  month  was  debited  against  the  drawings 
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charged  to  the  plaintiff,  and  the  defendant  was 
credited  with  $700.00  per  month  against  which  were 
charged  the  drawings  charged  against  him.  The 
record  of  these  drawings  was  kei:)t  hy  the  defendant 
and  it  appears  without  dispute  that  all  of  defendant's 
living  exi)enses,  except  his  eating  expenses,  were 
charged  against  the  business.  Defendant  lived  in  an 
apartment  owned  by  the  business.  He  took  his  trips 
at  business  expense.  His  fuel  and  his  utilities  were 
paid  by  the  business.  He  used  an  automobile  owned 
by  the  business  and  charged  the  expense  of  operating 
and  repairing  such  automobile  to  the  business.  None 
of  these  items  were  charged  against  defendant  in  the 
drawing  accounts  maintained  by  the  defendant.  (R 
155  to  156.)  All  in  all  it  would  appear  that  ap]^ellant 
has  no  reasonable  right  to  complain  of  the  allowance 
made  to  the  plaintiff  of  $700.00  per  month  for  the 
year  1953.  Certainly  there  is  no  showing  at  all  that 
the  finding  of  the  trial  Court  is  clearly  erroneous. 

Section  G  of  appellant's  argument  is  to  the  effect 
that  the  Court  erred  in  signing  the  Findings  of  Fact 
and  Conclusions  of  Law  and  Decree  i:)rior  to  the 
report  of  the  appraisers.  Appellee  will  agree  that  the 
appraisers  did  not  report  prior  to  the  signing  of  the 
Findings  of  Fact  and  Conclusions  of  Law.  In  fact, 
the  Findings  of  Fact  and  Conclusions  of  Law  and 
Decree  ])vovided  for  the  appointment  of  the  ap- 
praisers. The  report  was  made  under  the  terms  of 
the  Findings  of  Fact  and  Conclusions  of  Law  and 
Decree.  Neither  the  Findings  of  Fact  nor  the  Con- 
clusions of  Law  nor  the  Decree  either  directed  or 
authorized  the  three  appraisers  to  appraise  the  value 
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of  the  defendant's  business  at  the  time  of  the  mar- 
riage. The  Court  had  already  determined  that  mat- 
ter. (R  27,  33.)  Likewise,  the  Master's  report  was 
made  long  before  the  signing  of  the  Findings  of  Fact 
and  Conclusions  of  Law  and  the  Decree. 

The  Court  did  not  refer  to  the  Master  any  question 
as  to  the  value  of  defendant's  property  at  the  time  of 
the  marriage.  Counsel  for  plaintiff  invited  defendant 
to  make  his  books  kept  at  the  time  of  the  marriage 
available  to  the  Master  but  defendant  did  not  see  fit 
to  do  so.  The  only  reasonable  inference  which  can  be 
drawn  is  that  defendant  was  satisfied  with  the  testi- 
mony given  on  the  point  at  the  trial  or  possibly  that 
defendant  knew  the  books,  if  produced,  would  be  less 
favorable  to  him  than  the  testimony. 

It  doesn't  appear  that  appellant  in  section  G  of  his 
argument  has  stated  anything  at  all  which  would  tend 
to  show  that  the  action  of  the  Court  in  signing  the 
Findings  of  Fact  and  Conclusions  of  I^aw  and  Decree 
was  erroneous  in  any  respect  whatsoever. 

In  paragraph  H  of  his  argument,  appellant  objects 
to  the  fact  that  the  Court  allowed  to  the  plaintiff  the 
sum  of  $500.00  per  month  for  temporary  support 
from  January  1,  1954,  until  October  31,  1954.  Ap- 
parently, appellant  concedes  that  the  Court  had  the 
power  to  award  temporary  support  to  the  plaintiff, 
but  claims  that  in  view  of  the  amount  of  property 
awarded  to  the  plaintiff  that  plaintiff  should  not  have 
received  any  temporary  support.  The  record  will  dis- 
close that  plaintiff  asked  for  temporary  support  prior 
to  the  trial  and  that  the  Court  considered  the  matter 
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at  the  end  of  the  trial  on  December  22,  1953.  Appel- 
lant has  shown  nothing  at  all  as  to  how  it  is  claimed 
that  the  Court  erred  in  making  the  finding  that  plain- 
tiff was  entitled  to  receive  from  defendant  $500.00  per 
month  for  the  first  ten  months  of  1954.  In  any  event 
no  showing  has  been  made  of  any  error  in  that 
respect. 

With  reference  to  the  citation  from  26  Am.  Jur.\ 
found  on  page  35  of  appellant's  brief,  it  should  suffice 
to  say  that,  although  the  citation  states  a  perfectly 
valid  proposition  of  law  where  the  facts  justify  it, 
it  has  no  application  in  this  case  where  the  evidence 
is  undisputed  that  the  parties  separated  by  reason  of] 
the  fault  of  the  husband. 

Appellee  has  already  answered  at  some  length  the] 
arguments  contained  in  sections  I  and  J  of  appel- 
lant's brief  with  reference  to  the  claimed  errors  in 
Findings  of  Fact  numbered  seven  and  eight  and  Con- 
clusion of  Law  numbered  five.  They  do  not  require 
any  attention  at  this  point,  except  to  state  that  it 
doesn't  follow  as  a  matter  of  course  that  the  property 
belonged  to  appellant  because  it  stood  in  his  name. 
Appellant  hasn't  shown  a  single  fact  to  support  his 
contention  that  the  property  division  ordered  by  tlie| 
Court  was  inequitable. 


VT. 

CONCLUSION. 

In  conclusion,  appellant  here  has  made  many  argu-| 
ments  to  the  effect  that  the  Findings  of  Fact  and  Con- 
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elusions  of  Law  and  Decree  rendered  by  the  trial 
Court  were  inequitable  and  unfair  and  not  based  on 
the  evidence,  Init  appellant  has  failed  to  show  a  single 
instance  in  which  the  Findings  of  Fact  and  Conclu- 
sions of  Law  and  Decree  were  not  strictly  in  accord- 
ance with  law  and  were  not  based  upon  the  evidence 
or  were  inequitable  in  any  respect.  The  parties  had 
been  unable  to  reach  an  amicable  property  settlement 
and  it  became  the  duty  of  the  Court  to  settle  the 
property  rights  of  the  parties.  The  Court  settled 
those  property  rights  by  coming  as  near  as  was  prac- 
tically possible  to  dividing  the  i:»roperty  equally  be- 
tween the  parties.  As  pointed  out  in  the  argument 
if  either  party  was  favored  in  the  division  made  it 
was  the  appellant.  While  it  seems  to  be  the  conten- 
tion of  the  appellant  that  any  division  of  the  property 
which  gave  the  plaintiff  anything  at  all  was  inequi- 
table, it  seems  to  appellee  that  on  all  of  the  evidence 
and  under  the  laws  of  the  Territory  of  Alaska,  the 
division  made  by  the  Court  was  entirely  fair  to  both 
parties  and  for  that  reason  appellee  respectfully  sub- 
mits that  the  action  of  the  lower  court  should  be 
affirmed. 

Dated,  Anchorage,  Alaska, 
July  31,  1956. 

Respectfully  submitted, 

Davis,  Renfrew  &  Hughes, 
By  Edward  Y.  Davis, 
Attorneys  for  Appellee. 
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No.  14,877 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Harold  D.  Paddock, 

vs. 
Florence  Paddock, 


Appellant, 


Appellee. 


On  Appeal  from  the  District  Court  for  the 
District  of  Alaska,  Third  Division. 


REPLY  BRIEF  OF  APPELLANT. 


I. 

Because  of  the  new  matters  raised  and  the  distorted 
interpretations  of  the  facts  in  the  record  by  Appellee, 
Appellant  feels  constrained  to  file  this  reply  to  the 
Brief  of  the  Appellee. 


II. 

STATEMENT  AS  TO  PLEADINGS  AND 
PROCEEDINGS  AND  FACTS. 

On  page  six  of  Appellee's  Brief,  reference  is  made 
to  Exhibit  I  and  Exhibit  II,  in  referring  to  appraisals 


of  the  business  of  the  Defendant.  No  citation  was 
given  for  the  Exhibits,  which  do  not  appear  to  be 
in  the  record,  and,  therefore,  it  is  not  possible  to 
determine  whether  or  not  an  appraisal  of  Seventy 
Thousand  ($70,000.00)  was  made  by  Gene  Silberer,  as 
allej::ed  in  Appellee's  Brief,  nor  is  it  possible  to  deter- 
mine whether  a  Fifty  Nine  Thousand  Three  Hundred 
Fifty  Dollars  ($59,350.00)  appraisal  was  made  by  the 
City,  also  as  alleged.  In  fact,  the  only  reference  to 
the  record  on  this  matter,  namely  page  43  on  the 
record,  indicates  that  the  fair  value  of  the  property 
was  Fifty  Five  Thousand,  in  the  accounting  that  was 
accepted  by  the  Court.  Mr.  George  R.  Jones,  in  his 
statement  to  the  Court  stated  at  (TR  43) 

*'We  were,  however,  unable  to  mutually  agree 
upon  the  value  of  the  Real  Estate  described  and 
accordingly  called  in  Mr.  Renfro  and  a  fair  value 
of  $55,000.00  was  accepted  by  all  concerned." 

The  appraisal  of  Fifty  Five  Thousand  ($55,000.00) 
appears  to  be  fair  and  was  agreed  to  by  the  third 
party  called  in,  namely  Mr.  Renfro,  a  Vice-President 
of  the  First  National  Bank  of  Anchorage.  Tn  any 
event  the  figure  of  Fifty  Five  Thousand  ($55,000.00) 
seems  to  be  accepted  by  all  parties  as  the  value  of 
the  property,  but  on  pages  twenty-one  and  twenty-two 
of  Appellee's  Brief,  there  is  an  attempt  to  infer  that 
the  Appellant  got  the  advantage  of  Fifteen  Thousand 
Dollars  ($15,000.00)  because  of  the  alleged  difference 
between  the  Fifty  Five  Thousand  ($55,000.00)  and 
some  appraisal  in  the  amount  of  Seventy  Thousand 
Dollars  ($70,000.00).    The  alleged  appraisal  of  Sev- 


enty  Thousand  Dollars  ($70,000.00)  does  not  appear 
in  the  record  and  it  does  not  appear  anywhere  in  the 
record  that  Appellant  obtained  any  Fifteen  Thousand 
Dollars  ($15,000.00)  advantage  in  the  computations 
by  the  Court. 


III. 

QUESTIONS  FOR  DETERMINATION. 

Under  this  section  of  Appellee's  Brief,  on  page 
nine,  it  is  stated  that  the  Appellant  claims  that  the 
business  and  the  property  all  belong  to  him  as  an 
individual,  and  that  he  is  entitled  upon  dissolution 
of  the  marriage  to  all  of  the  property  acquired  both 
before  and  after  the  marriage.  This  statement  is 
categorically  untrue.  Nowhere  in  the  record  does  the 
Appellant  even  suggest  that  he  is  entitled  to  all  of 
the  property,  but  has  insisted  at  all  times  upon  an 
equitable  distribution  of  the  property,  Avhich  would 
allow  the  Appellant  the  property  that  he  had  at  the 
time  that  he  married  Appellee. 

The  Appellee,  on  page  nine  and  ten  of  Appellee's 
Brief,  infers  that  only  four  questions  need  be  deter- 
mined. However,  there  are  ten  sections  to  Appellant's 
Brief  (A  to  J)  which  are  still  l)efore  this  Court  for 
determination. 


IV. 

SUMMARY  OF  ARGUMENT. 

At  page  eleven  of  Appellee's  Brief,  it  is  stated  that 
the  claim  of  Appellant  that  the  Court  decided  this  case 


on  the  theory  of  partnershii)  is  not  sustained  by  the 
evidence.  This  statement  is  incredible  in  view  of  the 
statements  of  the  Court  concerning  the  parties  of  this 
action  wherein  the  Court  felt  that  they  were  ])artners. 
See  Appellant's  Brief,  pages  14-15  and  in  jiarticular 
the  Court's  discussion  on  page  104  of  the  record. 

Further  on  in  this  same  section,  the  Appellee,  in 
referring  to  the  Appellant,  states : 

"He  charged  everything  conceivable  against  the 
drawing  account  of  Appellee  but  charged  only 
a  nominal  amount  against  his  own  drawing 
account." 

The  inference  to  be  drawn  from  this  is  false  for  the 
reason  that  there  is  nothing  in  the  record  that  shows 
that  the  appellant  made  any  such  preferential  charges. 
There  is  no  showing  that  all  proper  charges  were  not 
properly  charged  to  the  two  different  accounts  and 
taken  into  consideration  by  the  appraisers  and  ac- 
countants. 

At  page  12  of  the  Brief,  the  Appellee  further  infers 
that  Appellant  was  actually  getting  his  living  out  of 
the  business  and  that  it  was  costing  him  nothing.  Such 
a  statement  is  unsupported  by  the  record.  In  fact, 
the  record  will  show  that  Aj^pellant  was  living  on 
approximately  One  Hundred  Dollars  ($100.00)  a 
month  after  he  had  been  forced  to  leave  his  own  home, 
during  the  same  period  of  time  in  which  Appellant 
actually  drew  something  over  Sixteen  Thousand  Dol- 
lars ($16,000.00).  See  Appellee's  Brief  page  37.  The 
figures  involved  herein  can  indicate  only  one  thing, 
namely  that  Appellee  was  extravagant.    Counsel  for 


Appellee  indicated  that  the  business  of  the  Appellants 
was  making  roughly  Twenty  Five  or  Twenty  Six 
Thousand  Dollars  per  year,  which  apparently  would 
be  the  gross  earnings  of  the  business.  However,  the 
Appellee  saw  fit  to  spend  approximately  Sixteen 
Thousand  Dollars  ($16,000.00)  in  one  year. 

Further  on  in  this  same  section  the  Appellee  refers 
to  Five  Hundred  Dollars  ($500.00)  per  month  of  tem- 
porary support  money.  This  amount,  however,  would 
only  amount  to  the  rate  of  Six  Thousand  Dollars 
($6,000.00)  per  year  which  is  considerably  less  than 
Sixteen  Thousand  ($16,000.00)  drawn  by  Appellee  in 
1953.  This  temporary  support  should  also  be  con- 
sidered in  viewing  the  Appellee's  objection  to  the 
Appellant  having  control  of  the  business.  It  hardly 
seems  reasonable  to  expect  the  Appellant  to  pay  Five 
Hundred  Dollars  ($500.00)  temjoorary  support  money 
unless  he  did  have  control  of  the  business,  although  the 
Appellee  has  raised  this  issue  many  times. 


V. 

ARGUMENT. 

Again,  at  page  15  of  Appellee's  Brief,  it  is  stated 
that  Appellee  made  no  claim  that  the  business  was  in 
fact  a  technical  partnership.  This  is  another  incredible 
statement  in  view^  of  the  statement  by  Appellee 's  attor- 
ney (page  67  of  the  record),  that  the  parties  had  con- 
ducted that  business  as  a  partnership  for  many  years. 
It  does  not  appear  anywhere  in  the  record  that  the 


Appellee  changed  this  statement  or  modified  it  in  any- 
way, so  the  foregoing  statement  of  Appellee's  Brief 
is  clearly  not  true. 

On  page  16,  the  Appellee  again  states  that  Appellant 
claimed  all  the  property  and  that  his  wife  had  no 
interest  in  it.  This  statement  on  its  face  is  false,  since 
the  evidence  was  uncontroverted  that  the  Appellee 
had  one  house  and  lot  in  her  name,  which  had  been 
acquired  during  the  marriage  of  the  parties  (TR  85). 
The  inference  to  be  gathered  from  this  statement  of 
Appellee's  Brief  is  also  in  error,  since  it  is  inferred 
that  Appellant  wants  all  the  property  without  allow- 
ing the  wife  anything.  The  Appellant  has  never,  at 
any  time,  ever  put  forth  such  a  claim,  nor  does  it 
appear  in  the  record.  The  inference  is  preposterous, 
since  all  that  the  Appellant  wishes  is  an  equitable  and 
just  division  of  the  property  acquired  after  the 
marriage. 

At  page  17  of  the  Appellee's  Brief  it  is  stated  that 
there  was  never  any  finding  by  the  Court,  oral  or 
otherwise,  that  there  was  a  partnership.  There  may 
not  have  been  a  written  finding  by  the  Court,  but  the 
oral  statement  of  the  Court  at  the  bottom  of  page 
103  of  the  record  clearly  makes  the  foregoing  state- 
ment false.  This  ])oint  was  further  discussed  at  page 
22  of  the  Appellee's  Brief,  where  the  Appellee  stated 
that  the  Court  indicated  that  it  did  not  consider  such 
question  as  being  of  any  importance  in  reference  to 
the  question  of  partnershij).  In  view  of  the  Court's 
statement  at  page  103  and  104,  the  Appellee's  state- 
ment is  contrarv  to  the  record. 


Another  distortion  of  the  facts  and  of  the  record 
occurs  at  page  23  of  Appellee's  Brief  wherein  it  is 
stated : 

''In  a  cross-examination  when  Defendant  was 
asked  to  break  down  the  claimed  net  worth  of  his 
business  at  the  time  of  the  marriage,  he  came  up 
with  the  total  figure  of  approximately  $4,000.00." 

The  citation  is  to  page  148  of  the  record,  but  the 
statement  is  completely  unsupported  by  the  reference. 
Page  148  of  the  record  shows  that  the  Appellant  had 
an  automobile  worth  approximately  Tw^o  Thousand 
Dollars  ($2,000.00)  and  paint  brushes  worth  between 
One  and  Two  Thousand  Dollars.  No  other  testimony 
was  brought  out  concerning  the  value  of  the  real 
property,  cash  on  hand,  accounts  receivable,  and  other 
assets  that  may  have  been  owned  by  Appellant  or  in 
Appellant's  business  at  that  time. 

From  that  same  page  23  of  Appellee's  Brief,  the 
Appellee  attempts  to  cast  the  Appellant  in  a  poor  light 
by  claiming  that  he  refused  to  produce  books.  The 
inference  is  again  misleading  for  the  reason  that  the 
only  reference  to  the  books  was  the  one  indirect  re- 
quest for  the  books  made  at  page  149  of  the  record  as 
follows : 

''Q.  All  right,  I  wish  that  you  would  get  out, 
please,  the  books  that  you  kept  during  the  years 
1937,  '38  through  1940  so  we  (97)  can  give  them 
to  Mr.  Grodchaux  ..." 

This  indirect  request  was  never  j^ursued  further. 
No  purpose  for  such  a  request  is  apparent  since  the 
record  shows  that  Mr.  Godchaux  kept  the  books  for 


the  Appellant  (TR  150)  and  Mr.  Grodchaiix  was  also 
appointed  the  master  in  this  case  (TR  72).  If  the 
information  was  desired,  it  obviously  could  have  been 
received  from  the  master.  The  fact  that  it  was  avail- 
able midoubtedly  accounts  for  the  failure  of  the 
Appellee  to  pursue  this  particular  question  further. 

On  page  24  of  the  Appellee's  Brief,  it  is  stated  that 
Mr.  Paddock  owned  no  real  property  at  the  time  of  the 
marriage.  This  is  again  misleading  for  the  reason 
that  the  Appellant  was  buying  the  property  where  the 
store  was  located  at  the  time  of  the  marriage,  although 
it  may  not  have  been  completely  paid  off  (TR  126). 
Appellant  may  not  have  had  the  legal  title  to  the 
property  at  this  time,  but  he  at  least  owned  an 
equita})le  interest  by  virtue  of  a  real  estate  contract. 
The  Appellee  seems  to  make  quite  a  point  out  of  the 
fact  that  the  title  to  the  i)roperty  was  not  acquired 
until  after  the  marriage,  but  such  an  argument  is 
purely  technical  and  not  based  upon  justice  and  prac- 
ticalities whatsoever. 

The  Appellee  has  strenuously  attempted  to  show 
that  the  Appellant  was  worth  little  or  nothing  at  the 
time  that  she  married  him,  and  such  twisting  and  dis- 
tortion of  the  facts  has  been  attempted  in  order  to 
attempt  to  make  such  a  showing.  However,  the  true 
facts  remain,  that  practically  all  of  the  value  of  the 
business  of  the  Appellant  was  due  to  the  efforts  of 
the  Appellant  and  his  investments  made  prior  to  the 
marriage.  The  evidence  shows  that  the  Appellant 
joined  in  a  partnership  in  1932  with  Edward  T.  Mc- 
Nally  in  a  paint  contracting  business  (TR  125).   This 
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partnership  later  on  opened  up  a  Dutch  Boy  Agency 
for  Dutch  Boy  Paints  and  also  installed  a  stock  of 
paints  and  wallpaper.  The  Appellant  eventually 
bought  out  Mr.  McNally's  half  (TR  148)  and  then 
some  time  after  the  marriage,  the  Appellant  also 
bought  out  his  former  partner's  ])uildings  where  the 
Paddock  Paint  and  Furniture  Store  is  now  in  busi- 
ness. The  results  are  all  the  natural  results  of  a  part- 
nership formed  by  the  Appellant  in  1932,  which  are 
now  claimed  by  the  Appellee  to  be  due  to  her  efforts. 

On  page  25  of  the  Appellee's  Brief,  Appellee  states: 
''There  isn't  any  evidence  at  all  that  the  Court  in 
making  the  division  didn't  take  into  consideration 
any  increase  in  the  value  of  any  property  owned 
by  Appellant  at  the  time  of  marriage." 

This  statement  is  false  on  the  face  of  the  record. 
In  finding  of  fact  No.  V,  the  Court  found : 

''That  f>rior  to  the  marriage  of  the  parties,  the 
Defendant,  Harold  D.  Paddock  was  operating  a 
certain  business  and  had  an  investment  at  that 
time  in  such  business  in  the  amount  of  Ten 
Thousand  Dollars  ($10,000.00)."    (TR  25.) 

Then  on  page  33  of  the  record,  in  the  decree,  the 
Court  allowed  the  Defendant,  Appellant  herein,  "the 
sum  of  Ten  Thousand  Dollars  ($10,000.00)  invested 
by  the  Defendant  in  the  business  known  as  Paddock 
Paint  Store  prior  to  the  marriage  of  the  parties." 
The  record  therefore  shows  that  the  Court  found  that 
the  Appellant  had  invested  Ten  Thousand  Dollars 
($10,000.00)  in  his  business,  but  in  the  decree  the 
Court   allowed   him    exactly   Ten    Thousand    Dollars 
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($10,000.00)  for  said  investment,  even  though  that 
was  the  sum  invested  prior  to  the  time  of  the  marriage 
of  the  parties  in  1938. 

The  Appellee  has  quoted  part  of  section  1128  of 
Barron  and  Holtzoff,  Federal  Practice  and  Procedure, 
covering  only  the  last  paragraph.  However,  section 
1128  of  this  authority  starts  out: 

''Under  Rule  52  as  amended,  'If  an  opinion  or 
memorandum  of  decision  is  filed,  it  will  be  suffi- 
cient if  the  Findings  of  Fact  and  Conclusions  of 
Law  appear  therein'." 

Thus  we  have  a  filed  memorandum  opinion  in  this 
case,  wherein  the  Court  did  make  its  Findings  and  Con- 
clusions of  Law.  The  formal  Findings  of  Fact  and  Con- 
clusions of  Law  were  filed  approximately  two  and  half 
months  later,  namely  on  December  22,  1954,  while 
the  opinion  had  been  filed  on  October  8,  1954.  The 
Api)ellee  has  stated  that  the  opinion  does  not  purport 
to  be  Findings  of  Fact  and  Conclusions  of  Law,  but 
a  check  of  the  memorandum  opinion  will  show  that 
the  Judge  had  started  seven  paragraphs  off  with  ^'I 
find"  or  "I  further  find"  (TR  18-22). 

It  is  also  stated  l)y  the  Appellee  on  page  28  of 
Appellee's  Brief  that  it  is  debatable  as  to  whether 
there  was  any  inconsistency  at  all  between  the  opinion 
of  the  Court  and  Findings  of  Fact.  Such  a  statement 
seems  irreconcilable  with  the  rey)ort  of  the  auditor 
(TR  52-54). 

At  page  29  of  Appellee's  Brief,  the  Appellee  sub- 
mits the  proposition  that  the  Appellant  has  a  burden 


1 


11 


of  presenting  a  proper  record  to  the  Court  of  Appeals, 
showing  that  the  evidence  compelled  findings  in  his 
favor.  However,  nothing  is  shown  as  to  why  the 
Appellant's  record  would  be  inadequate,  or  improper, 
and  the  Appellee  supports  this  proposition  with 
Jemigan  v.  Southei^n  Pacific  Company,  C.A.  9,  1955, 
222  Fed.  (2d)  245;  McClyman  v.  Hamilton,  C.A.  9, 
1950,  180  Fed.  (2d)  965.  Neither  of  these  cases  are  in 
point,  with  the  Jernigan  case  merely  standing  for  the 
proposition  that  the  trial  court  can  correct  clerical 
errors,  while  the  McClyman  case  concerns  the  bank- 
ruptcy of  a  partnership. 

At  page  35  of  Appellee's  Brief,  the  Appellee  has 
supported  the  proposition  that  the  Appellee  must  be 
given  the  benefit  of  all  favorable  inferences  which  maj^ 
reasonably  be  drawn  from  the  evidence  by  Lassiter  v. 
Guy  F.  Atkinson  Co.,  C.A.  9,  1949,  176  Fed.  (2d)  984. 
However,  this  case  also  stands  for  the  following 
proposition  which  is  quoted  from  page  993  of  the 
opinion. 

*'If,  on  the  entire  evidence,  we  are  'left  with  the 
P      definite  and  firm  conviction  that  a  mistake  has 

been  committed',   it  is  our  duty  to  reverse  the 

findings  ..." 

The  quotation  also  refers  to  United  States  v.  U.  S. 
Gypsum  Co.,  333  U.S.  364,  395,  in  support  of  the  fore- 
going proposition. 

The  Appellee  has  also  referred  to  Pacific  Portland 
Cement  Co.  v.  Food  Machinery  and.  Chemical  Cor- 
poration, C.A.  9,  1950,  178  Fed.  (2d)  541,  but  this 
case,  too,  also  stands  for  propositions  other  than  that 
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set  forth  by  the  Appellee,  as  indicated  iii  the  opinion 

at  page  548  as  follows : 

"As  a  corollary  to  this  rule,  we  may  make  our 
own  inferences  from  undisputed  facts  or  ])urely 
documentary  (evidence.  For,  to  use  the  colorful 
language  of  the  (/ourt  of  Appeals  for  the  Third 
Circuit,  the  rule  does  not  operate  Ho  entrench 
with  like  finality  the  inferences  of  conclusions 
drawn  by  the  trial  court  from  its  fact  findings'  ". 

At  page  36  of  Appellee's  Brief  it  is  stated: 

"In  the  first  place,  this  divorce  was  not  granted 
to  the  hus})and  because  of  the  fault  of  the  wife. 
The  divorce  was  granted  to  the  wife  because  of 
the  fault  of  the  husband." 

The  record  does  not  seem  to  show  that  the  Defend- 
ant was  clearly  at  fault  in  the  matter  of  the  divorce 
and  the  proof  that  was  put  on  by  the  Appellee  merely 
went  to  show  incompatibility.  The  attorney  for  the 
Appellee  stated  at  page  66  of  the  transcript  "but  I 
intend  in  this  matter  to  put  on  proof  of  a  general 
nature  which  1  believe  will  estal)lish  incompatibility 
between  the  parties."  It  is  true  that  the  Ajjpellee  did 
put  on  this  showing  of  incompatibility  (TR  77-79) 
but  it  does  not  clearly  appear  that  the  Appellant  was 
the  party  at  fault. 

The  same  point  is  referred  to  at  page  40  of  Appel- 
lee's Brief,  wherein  Appellee  states  that  the  26  Am. 
Jur.  939  citation  is  not  ap})lica])le  because  the  Appellee 
states  that  the  "evidence  is  undisputed  that  the  parties 
separated  by  reason  of  the  fault  of  the  husband. ' '  This 
statement  is  baldly  false  for  the  reason  that  the  state- 
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ment  is  not  only  disputed  but  for  the  further  reason 
that  there  is  no  evidence  to  support  such  a  statement. 
The  rule  as  quoted  in  26  Am.  Jur.  page  939  and  in 
Appellant's  Brief  at  page  35-36,  is  applicable  and  had 
the  Appellant  been  able  to  open  up  the  case  he  would 
have  been  able  to  apply  this  rule  to  this  particular 
case. 


VI. 

In  conclusion,  we  can  only  repeat  that  the  Appellee 
should  be  entitled,  at  most,  to  a  reasonable  part  of  the 
value  of  the  property  accumulated  by  Appellant  and 
Appellee  after  marriage,  there  being  no  children  born 
of  said  marriage.  To  reach  such  a  determation.  Appel- 
lant should  be  entitled  to  the  present  value  of  his  pre- 
marriage investment  and  its  accumulations  and  en- 
hancements in  value  with  the  remainder  at  the  very 
most  being  divided  equally  between  Appellant  and 
Appellee,  and  even  this  is  much  more  than  Appellee 
is  entitled  to  even  if  the  Judgment  granting  her  a 
divorce  should  be  upheld. 

Dated,  Anchorage,  Alaska, 
August  16, 1956. 

Respectfully  submitted. 

Bell,  Sanders  &  Tallman, 
Attorneys  for  Appellant. 
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APPELLANT'S  OPENING  BRIEF. 


JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  a  judgment  of  the  District 
Court  of  the  United  States  for  the  Northern  District 
of  California,  Southern  Division.  The  opinion  of  the 
Court  below  is  reported  at  130  Fed.  Supp.  923  and 
is  set  forth  in  the  record  herein  (R  71).  Appellant  is 
a  national  banking  association  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  United  States 
of  America.  Its  principal  place  of  business  is  in  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, and  in  the  Northern  District  of  California, 
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Southern  Division.  It  is  the  duly  appointed  and  qual- 
ified executor  of  the  Last  Will  and  Testament  of 
Thomas  McDonough,  who  died  in  San  Francisco,  Cali- 
fornia, on  September  13,  1948,  leaving  a  Last  Will 
and  Testament  wherein  plaintiff  was  named  executor 
thereof  (R  3  and  4,  paras^raphs  2  and  3,  admitted  in 
answer,  R  19,  paragi'aphs  2  and  3). 

The  action  arises  imder  the  Internal  Revenue  laws 
of  the  United  States  and  is  for  the  recovery  of  estate 
taxes  assessed  against  and  collected  from  the  appel- 
lant with  respect  to  the  estate  of  said  Thomas  McDon- 
ough  by  the  appellee  through  its  agents,  James  G. 
Smythe  and  Charles  F.  Masarik,  Jr.,  the  then  Collec- 
tors of  Internal  Revenue  for  the  First  District  of 
California,  neither  of  whom  was  in  office  as  Collector 
of  Internal  Revenue  at  the  time  this  action  was  com- 
menced (R  3,  4  and  5,  paragraphs  1,  4,  5,  6,  admitted 
in  answer,  R  19,  paragraphs  1,  4,  5  and  6).  After  the 
payment  of  said  taxes  the  appellant  duly  filed  written 
claim  for  refund  thereof  as  provided  by  law  and  said 
claim  was  rejected  by  the  appellee  through  its  agent, 
the  Commissioner  of  Internal  Revenue,  on  March  3, 
1953  (R  5,  paragraph  7,  admitted  in  answer,  R  20, 
paragraph  7). 

This  action  was  commenced  in  the  District  Court 
on  May  8,  1953  (R  19).  It  was  brought  pursuant 
to  the  provisions  of  Section  1346  of  the  Judicial  Code, 
use  Title  28,  and  arises  under  the  Internal  Revenue 
Code  of  February  10,  1939,  C.  2,  53  Stat.  1,  as 
amended.  Sections  800  to  937  (Sections  800  to  937, 
Chapter  3,  Estate  Tax  of  Subtitle  A,  Title  26  USCA) 


(R  3,  paragraph  1,  admitted  by  answer,  R  19,  para- 
graph 1). 

The  matter  came  on  for  trial  before  the  District 
Court  and  the  judgment  of  that  Court  was  entered 
Jime  20,  1955  (R  80).  On  August  15,  1955,  under 
Sections  1291  and  1294  of  the  Judicial  Code,  USC 
Title  28,  appeal  was  taken  to  this  Court  to  review 
the  judgment  of  the  Court  below  (R  80).  This  appeal 
and  transcript  of  record  were  filed  and  docketed  in 
this  Court  on  September  21,  1955  (R  106). 


STATEMENT  OF  THE  CASE, 
(a)  Nature  of  the  Case. 

This  case  involves  the  Federal  estate  tax  liability 
of  the  estate  of  Thomas  McDonough,  who  died  Sep- 
tember 13,  1948.  At  the  time  of  his  death  he  owned 
property  which  he  had  acquired  as  surviving  joint 
tenant  from  Peter  P.  McDonough,  who  died  July  8, 
1947,  and  which  property  had  been  included  as  part 
of  the  gToss  estate  in  the  estate  tax  return  filed  for 
the  estate  of  Peter  P.  McDonough.  At  times  Peter 
P.  McDonough  will  be  referred  to  herein  as  the  first 
decedent  and  Thomas  McDonough  as  the  present  dece- 
dent. 

The  Federal  estate  tax  is  a  tax  at  certain  rates 
upon  the  net  estate  of  the  decedent.  The  net  estate 
is  the  gross  estate  less  certain  deductions  and  exemp- 
tions. The  gross  estate  includes  all  of  the  f)roperty 
of  the  decedent.  (Section  811  of  the  Internal  Revenue 
Code  of  1939.)   The  deductions   (Section  812  of  the 


Internal  Revenue  Code)  include  a  deduction  for  prop- 
erty previously  taxed  which  is  described  as  an  amoimt 
equal  to  the  value  of  any  property  (1)  forming  a  part 
of  the  gross  estate  situated  in  the  United  States  of 
any  person  who  died  within  five  years  prior  to  the 
death  of  the  decedent  where  such  property  can  be 
identified  as  having  been  received  by  the  decedent 
from  such  prior  decedent  by  gift,  bequest,  devise  or 
inlieritance.  It  is  further  provided  that  this  deduction 
shall  be  allowed  only  where  an  estate  tax  was  finally 
determined  and  paid  by  or  on  behalf  of  the  estate 
of  such  prior  decedent,  and  only  in  the  amomit  finally 
deteiTuined  as  the  value  of  such  property  in  deter- 
mining the  value  of  the  gross  estate  of  such  prior 
decedent,  and  only  to  the  extent  that  the  value  of  such 
property  is  included  in  the  decedent's  gross  estate. 
(Section  812(c)  of  the  Internal  Revenue  Code  of 
1939.) 

In  this  case  it  is  stipulated  that  the  present  dece- 
dent owned  at  the  time  of  his  death  property  acquired 
from  the  fii*st  decedent  of  a  value  of  $585,719.23  and 
that  such  property  when  included  in  the  estate  of  the 
first  decedent  was  included  therein  at  a  value  of 
$577,971.92  (R  23  and  24,  paragraph  ^(b)  and  para- 
graph 5). 

Most  of  the  net  estate  of  the  first  decedent  was 
made  up  of  the  property  acquired  by  the  present  dece- 
dent. The  estate  tax  of  the  first  decedent  had  not 
been  settled  and  paid  until  after  the  present  decedent 
had  died,  and  the  amount  of  that  tax  paid  by  the 
present  decedent's  estate  was  $141,592.71,  all  attrib- 


utable  to  said  jointly  owned  property  (R  23  and  24, 
paragraphs  4(e)  and  4(f)). 

The  statutory  provision  authorizing  the  deduction 
for  property  previously  taxed  (Section  812(c))  first 
provides  for  the  amount  at  which  such  deduction 
should  be  identified  and  valued.  It  then  provides  for 
the  application  of  certain  mathematical  computations 
to  reduce  the  first  value  by  certain  adjustments.  No 
issue  is  raised  in  this  appeal  as  to  the  calculation  of 
these  adjustments,  but  they  will  have  to  be  recalcu- 
lated should  this  Court  reverse  or  modify  the  decision 
of  the  Court  below.  The  sole  issue  relates  to  the 
initial  evaluation  for  the  deduction  before  adjustment 
through  the  mathematical  computations,  and  as  to  this 
issue  the  appellant  contends  that  the  property  pre- 
viously taxed  should  be  identified  and  evaluated  at  the 
amount  of  $577,971.92  at  which  it  was  included  in  the 
gross  estate  of  the  first  decedent.  The  Government 
contends  it  should  be  valued  at  the  gross  value  less 
the  Federal  estate  taxes  and  other  charges  against 
the  first  decedent's  estate. 

The  District  Court  decided  in  favor  of  the  Govern- 
ment. 

(b)  Facts. 

The  facts  are  not  in  dispute.  They  are  set  forth 
in  the  complaint  (R  3-12)  as  admitted  by  the  Answer 
(R  19-21),  and  in  the  Pre-Trial  Order  (R  21-24),  as 
follows : 

Peter  P.  McDonough  died  in  San  Francisco,  Cali- 
fornia, on  July  8,  1947.   At  the  time  of  his  death  he 


and  his  brother,  Thomas  McDonoiigh,  owned  certain 
property  as  joint  tenants.  One  half  of  the  value  of 
this  property,  or  $577,971.92  (R  23)  was  included 
in  Peter's  gross  estate  for  purposes  of  determining 
his  Federal  estate  tax  liability,  which  amounted  to 
$149,289.84.  The  part  of  this  Federal  estate  tax  which 
was  attributable  to  the  joint  tenancy  property  was 
$141,592.71  (R24).^ 

The  said  joint  tenancy  property  passed  to  Thomas 
before  the  tax  owed  by  Peter's  estate  was  paid,  and 
the  tax  remained  unpaid  at  the  death  of  Thomas 
on  September  13,  1948.  Subsequently,  it  was  paid, 
$141,686.05  by  Thomas'  executors  on  October  8,  1948. 

The  said  joint  tenancy  property  w^as  owned  by 
Thomas  at  the  time  of  his  death,  and  the  gross  value 
of  said  property  included  and  identified  in  the  Estate 
of  Thomas  as  having  been  received  by  him  from  Peter, 
without  taking  account  of  any  proportionate  amount 
of  the  Federal  estate  tax  in  Peter's  estate,  was  the 
sum  of  $585,719.23  (R  24). 

On  the  Federal  estate  tax  return  filed  for  the  Estate 
of  Thomas,  the  deduction  for  property  previously 
taxed  was  computed  by  identifying  the  property 
acquired  from  Peter  at  its  gross  value  less  Peter's 
Federal  estate  tax  of  $141,686.05  attributable  thereto 
(R  78).  Appellant  contends  in  this  action  that  the 
return  was  in  error  in  reducing  the  gross  value  by 
the  tax  for  the  purpose  of  determining  the  deduction 
in  Thomas'  estate  for  property  previously  taxed. 


1  Originally  computed  at  $141,686.05  but  finally  determined  in 
later  Government  audit  to  be  $141,592.71. 


In  the  Government's  audit  of  the  estate  tax  return 
for  Thomas'  estate,  the  identifying  value  of  the  prop- 
erty previously  taxed  was  computed  as  follows   (R 

65): 

Total  gross  estate  of  Peter $638,673.66 

Less  deductions  claimed  and  allowed 27,093.53 

Net $611,580.13 

Less: 

Federal  estate  taxes $149,289.84 

Inheritance  taxes  49,263.81 

Net  specific  legacies  to  others 
than  Thomas  39,116.47      207,670.12 

Theoretical  balance  of  property 

previously    taxed    in    present 

(Thomas)  estate $373,910.01 

Adjustment    15.23 

Identified  property  previously  taxed $373,894.78 


This  amount  was  then  used  as  the  basis  for  the  mathe- 
matical computations  for  proportionate  reductions  (R 
63-64).  Appellant  contends  that  there  is  no  statutory 
basis  for  the  method  used  by  the  Government  in  iden- 
tifying the  "theoretical"  value  of  property  previously 
taxed. 

The  District  Court  sustained  the  Government  both 
in  the  finding  that  $373,894.78  represented  the  net 
value  of  the  interest  of  Thomas  in  the  property  pre- 
viously taxed  in  Peter's  estate  (R  76-77),  and  in  the 
legal  conclusion  that  for  the  purpose  of  the  property 
previously  taxed  deduction  in  Thomas'  estate,  the 
property  is  to  be  identified  only  at  its  net  value  after 
deducting  from  its  gross  value  the  amount  of  the  Fed- 
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eral  estate  taxes  attributable  thereto  and  other  debts 
and  charges  in  Peter's  estate  (R  78).  In  its  Statement 
of  Points  on  Appeal,  appellant  sets  forth  these  find- 
ings and  conclusions  as  alleged  errors,  both  as  findings 
of  fact  not  supported  by  the  evidence,  and  conclusions 
of  law  not  in  accord  with  the  controlling  statutory 
provisions  (R  107-110). 

None  of  the  items  making  up  the  $207,670.12  of 
reductions  shown  in  the  Government's  computation 
above  tabulated  are  deductions  for  estate  tax  purposes 
and  none  were  deducted  in  the  estate  of  Peter  McDon- 
ough  in  determining  the  estate  tax  liability  of  that 
estate,  but  credit  was  allowed  for  inheritance  taxes. 

(c)     Issues  Involved. 

(1)  Is  the  Government's  determination  of  the 
''identified  property  previously  taxed"  as  $373,894.78 
(R  65)  correct  in  the  light  of  the  agreed  fact  that 
property  included  in  the  first  decedent's  gross  estate 
at  a  value  of  $577,971.92  was  identified  as  owned  by 
the  present  decedent  at  the  time  of  his  death  and  had 
a  value  at  that  time  of  $585,719.23. 

(2)  In  determining  the  identified  value  of  such 
previously  taxed  property,  is  it  proper  to  reduce  the 
value  of  such  property  by  Federal  estate  taxes  against 
the  first  decedent's  estate  impaid  at  the  time  of  death 
of  the  present  decedent  ? 

(3)  Where  property  included  in  the  gross  estate  of 
a  decedent  is  identified  as  having  been  included  in  the 
gross  estate  of  a  prior  decedent,  does  the  provision 
of  Section  812(c),  Internal  Revenue  Code  of  1939, 


to  the  effect  that  the  property  previously  taxed  shall 
be  determined  ''in  the  amount  finally  determined  as 
the  value  of  such  property  in  determining  the  gross 
estate  of  such  prior  decedent,  and  only  to  the  extent 
that  the  value  of  such  property  is  included  in  the 
decedent's  gross  estate  *  *  *"  mean  the  gross  estate 
valuation  of  such  property  or  the  gross  estate  valua- 
tion less  the  Federal  estate  tax  liability  of  the  prior 
decedent's  estate  unpaid  at  time  of  the  present  dece- 
dent's death? 


STATUTES  INVOLVED. 

Chapter  3  of  the  Internal  Revenue  Code  of  1939. 
The  pertinent  text  of  Sections  810,  811,  812  and  827 
particularly  applicable  is  set  forth  in  Appendix  A 
attached. 


SPECIFICATION  OF  ERRORS  RELIED  UPON. 

The  specification  of  errors  relied  upon  is  set  forth 
in  Appellant's  Statement  of  the  Points  on  which  it 
intends  to  rely  (R  107-110),  as  follows: 

(1)  The  judgment  and  decision  is  against  law. 

(2)  The  Findings  of  Fact  do  not  support  either 
the  Conclusions  of  Law  or  the  Judgment. 

(3)  That  portion  of  Finding  4  reading  as  follows 
is  not  supported  by  the  evidence,  and  in  fact  is  a  con- 
clusion of  law,  and  said  conclusion  of  law  is  erro- 
neous, to  wit : 
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"The  net  value  of  said  jointly-owned  property 
to  which  Thomas  McDonough  succeeded  by  virtue 
of  the  death  of  Peter  P.  McDonough  was 
$373,910.01,  computed  by  deducting  from  the 
gross  estate  of  Peter  P.  McDonough  the  specific 
legacies,  the  federal  estate  taxes,  the  state  inher- 
itance taxes  and  the  deductions  in  the  amounts 
set  forth  above." 

(4)  That  portion  of  Finding  5  reading  as  follows 
is  not  supported  by  the  evidence,  and  in  fact  is  a  con- 
clusion of  law,  and  said  conclusion  of  law  is  erro- 
neous, to  wit : 

''This  left  a  net  adjusted  value  of  the  interest 
of  Thomas  McDonough  in  the  jointly-owned  prop- 
erty included  in  the  prior  estate  and  included 
in  Thomas  McDonough 's  estate  to  which  interest 
Thomas  McDonough  succeeded  on  Peter  P.  Mc- 
Donough's  death  of  $373,894.78." 

(5)  Failure  to  find  that  the  amount  of  property 
previously  taxed  within  five  years  received  by  Thomas 
McDonough  from  Peter  P.  McDonough,  which  was 
entitled  to  be  deducted  from  the  gross  estate  for  Fed- 
eral estate  tax  purposes  in  the  Estate  of  Thomas 
McDonough,  was  the  sum  of  $577,971.92. 

(6)  Failure  to  find  that  in  computing  the  Federal 
estate  tax  due  from  the  Estate  of  Thomas  McDonough, 
said  estate  was  entitled  either  to  have  the  full  amount 
of  said  jointly-owned  property  included  in  the  gross 
estate  of  said  Thomas  McDonough  with  a  credit  for 
the  amount  of  the  Federal  estate  tax  of  $141,592.71 
due  and  unpaid  in  the  Estate  of  Peter  P.  McDonough, 
with  a  deduction  of  said  previously  taxed  property 


11 


amounting-  to  $577,971.92;  or,  in  the  alternative,  to 
have  the  gross  estate  of  Thomas  McDonough  reduced 
by  the  said  tax  of  $141,592.71,  and  still  be  entitled 
to  a  deduction  of  $577,971.92  for  the  property  pre- 
viously taxed  in  the  Estate  of  Peter  P.  McDonough. 

(7)  Failure  to  find  that  notwithstanding  the  form 
in  which  the  gross  estate  for  Federal  estate  tax  pur- 
poses was  set  forth  in  the  estate  tax  return  in  the 
Estate  of  Thomas  McDonough,  plaintiff  nevertheless 
was  entitled  in  computing  the  deduction  for  property 
previously  taxed  in  the  Estate  of  Peter  P.  McDon- 
ough to  have  such  computation  made  in  accordance 
with  the  Federal  estate  tax  provisions,  i.e.,  the  appli- 
cable law,  at  the  full  amount  of  $577,971.92. 

(8)  That  said  judgment  is  against  law  in  that  it 
did  not  compute  the  jointly-owned  property  pre- 
viously taxed  in  the  Estate  of  Peter  P.  McDonough 
at  the  full  value  of  $577,971.92. 

(9)  That  said  judgment  is  against  law  in  that  it 
holds  that  the  Federal  estate  tax  of  $141,592.71  paid 
by  the  Estate  of  Thomas  McDonough  upon  the  joint 
property  left  by  Peter  P.  McDonough  and  due  in  said 
Estate  of  Peter  P.  McDonough,  had  to  be  deducted 
from  said  jointly-owned  property  of  $577,971.92  in 
computing  the  deduction  in  the  Estate  of  Thomas 
McDonough  for  property  previously  taxed. 

(10)  That  said  judgment  is  against  law  in  that  it 
reduced  the  deduction  for  property  previously  taxed 
in  the  Estate  of  Peter  P.  McDonough  by  the  items 
set  forth  in  Finding  4. 
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SUMMARY  OF  ARGUMENT. 
Section  812(c)  describes  exactly  how  the  property 
previously  taxed  deduction  should  be  computed.  The 
theoretical  computations  applied  by  the  Government 
in  determining  what  it  calls  ''theoretical  balance  of 
]3roporty  previously  taxed  in  present  estate"  have 
no  support  from  any  pro'^dsion  of  Section  812(c). 

The  property  pre^dously  acquired  from  Peter  Mc- 
Donough  and  owned  by  Thomas  McDonough  at  time 
of  his  death,  must  be  included  in  Thomas'  gross 
estate  at  its  fair  market  value.  Therefore,  under  the 
pro^dsion  in  Section  812(c)  that  the  property  pre- 
^dously  taxed  shall  be  "in  the  amount  finally  deter- 
mined as  the  value  of  such  property  in  determining 
the  gross  estate  of  such  prior  decedent  and  only  to  the 
extent  that  the  value  of  such  property  is  included  in 
the  decedent's  gross  estate",  the  identifiable  value  of 
the  property  previously  taxed  is  the  fair  market  value 
(gross  estate  value)  of  the  jointly  owned  property. 
The  Government  and  the  Court  below  erred  in  con- 
cluding that  the  "value"  referred  to  in  the  above 
quoted  provision  of  Section  812(c)  is  the  gross  estate 
value  reduced  by  the  deduction  for  the  unpaid  Fed- 
eral estate  taxes  of  Peter's  estate. 

Since  the  identified  property  was  included  in  the 
gross  estate  of  Peter  at  a  value  of  $577,971.92,  and 
since  its  fair  market  value  at  which  it  is  includible 
in  the  gross  estate  of  Thomas  is  $585,719.23,  the  lesser 
of  these  two  amounts,  or  $577,971.92,  is  the  identifiable 
value  of  the  property  for  the  purpose  of  computing 
the  property  previously  taxed  deduction  under  Section 
812(c). 
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ARGUMENT. 
This  is  a  case  where  a  technical  statute  prescribes 
exactly  what  must  be  done  to  comply  with  it.  Diffi- 
culty and  confusion  has  arisen  because  of  the  inclina- 
tion of  some  of  the  Courts  who  have  considered  simi- 
lar matters,  to  digress  from  the  literal  wording  of  the 
statutes  to  accomplish  what  seemed  to  them  to  be  the 
fair  result.  In  doing  this  the  Courts  have  invaded 
the  field  of  legislation,  and  have  made  it  difficult  to 
either  reconcile  different  views,  or  to  determine  an 
exact  rule  of  statutory  construction,  with  respect  to 
their  application  of  this  statute  (Section  812(c))  re- 
garding the  deduction  for  property  previously  taxed. 

Turning  to  an  analysis  of  the  statute — Section 
812(c) — and  its  applicability  to  this  case,  it  provides 
that  property  previously  taxed  shall  be 

(1)  ^'An  amount  equal  to  the  value  of  any  prop- 
erty (1)  forming  a  part  of  the  gross  estate  sit- 
uated in  the  United  States  of  any  person  who 
died  within  five  years  prior  to  the  death  of  the 
decedent  *  *  *  where  such  property  can  be  iden- 
tified as  having  been  received  by  the  decedent 
*  *  *  from  such  prior  decedent  by  gift,  bequest, 
devise  or  inheritance  *  *  *." 

It  is  acknowledged  in  this  case  that  the  present 
decedent  died  September  13,  1948,  that  the  first  dece- 
dent died  July  8,  1947,  that  the  present  decedent 
owns  property  identified  as  acquired  from  the  prior 
decedent  by  inheritance  (it  being  recognized  that  the 
word  'inheritance"  includes  transfers  under  right  of 
survivorship    (Commissioner  v.  Fletcher  Savings  d 
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Trust  Co.,  Exec.  (1932),  59  F.  (2d)  508,  affirming 
20  BTA  1049),  and  that  it  formed  a  part  of  the  gross 
estate  of  the  prior  decedent  at  a  value  of  $577,971.92 
(R  23-24). 

(2)  The  Section  then  provides — 

' '  This  deduction  shall  be  allowed  only  where  *  *  * 
an  estate  tax  imposed  under  this  chapter  *  *  *  was 
finally  determined  and  paid  by  or  on  behalf  of 
*  *  *  the  estate  of  such  prior  decedent  *  *  *  and 
only  in  the  amoimt  finally  determined  as  the  value 
of  such  property  in  determining  the  *  *  *  gross 
estate  of  such  prior  decedent,  and  only  to  the 
extent  that  the  value  of  such  property  is  included 
in  the  decedent's  gross  estate  *  *  *." 

It  is  acknowledged  in  this  case  that  an  estate  tax 
was  finally  determined  against  the  first  decedent's 
estate  attributable  to  this  property  and  was  paid  by  the 
executor  of  the  present  decedent's  estate;  further, 
that  the  value  of  such  property  was  $577,971.92  m 
determining  the  gross  estate  of  the  prior  decedetit, 
and  was  $585,719.23  in  determining  the  gross  estate 
of  the  present  decedent  tvithout  taking  into  account 
the  Federal  estate  tax  agahist  the  first  decedent's 
estate. 

(3)  The  Section  then  provides  that — 

"Where  a  deduction  was  allowed  of  any  mortgage 
or  other  lien  in  determining  the  *  *  *  estate  tax 
of  the  prior  decedent,  which  was  paid  in  whole 
or  in  part  prior  to  the  decedent's  death,  then  the 
deduction  allowable  under  this  subsection  shall 
be  reduced  by  the  amount  as  paid." 
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In  this  case  the  "lien"  is  the  Federal  estate  tax  on 
the  prior  decedent's  estate ;  such  lien  was  not  allowed 
as  a  deduction  in  determining  the  estate  tax  of  the 
prior  decedent;  such  ''lien"  was  not  paid  prior  to 
the  present  decedent's  death  but  was  paid  by  his 
estate;  so  this  provision  is  inapplicable  to  this  case. 

(4)  The  Section  then  provides  for  several  mathe- 
matical computations  for  reductions  of  the  property 
previously  taxed  evaluation.  The  computations  and 
reductions  made  in  this  case  will  have  to  be  recalcu- 
lated should  the  Court  reverse  or  modify  the  decision 
of  the  lower  Court  (R  24  para.  6). 

It  seems  indisputable  that  under  the  provisions  of 
Section  812(c)  above  analyzed,  when  applied  to  this 
case,  the  ''value"  of  the  property  previously  taxed  is 
$577,971.92,  and  there  is  no  justification  whatever  for 
the  Government's  action  in  reducing  it  by  the  Federal 
estate  taxes  paid  on  the  first  decedent's  estate,  and 
in  concluding  in  effect  that  the  gross  evaluation  of 
property  previously  taxed  should  be  the  present  de- 
cedent's "equity"  in  the  property  rather  than  the 
value  at  which  such  property  was  included  "in  deter- 
mining the  gross  estate  of  the  prior  decedent". 

The  District  Court,  in  its  opinion,  observed  that 
decided  cases  "express  conflicting  views  as  to  the  cor- 
rect method  of  valuing  the  deduction",  (R  73)  and 
then  concluded  "it  would  seem  that  the  value  of 
property  received  from  a  decedent  could  never  be 
greater  than  the  value  of  his  property  less  all  of  the 
taxes,  legacies,  claims  and  charges  outstanding  against 
it  *  *  *  the  value  of  such  property  received  by  an  heir 
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is  only  the  net  value  after  all  the  claims  against  the 
property  have  been  subtracted"  (R  73-74).  The  Court 
made  no  detailed  analysis  of  Section  812(c)  in  its 
written  opinion  in  arriving  at  this  conclusion. 

As  hereinabove  pointed  out  the  Section  is  specific  in 
requiring  that  'Hhis  deduction  shall  be  allowed  *  *  * 
in  the  amoimt  finally  determined  as  the  value  of  such 
property  in  deteraiining  *  *  *  the  gross  estate  of  such 
prior  decedent,  and  only  to  the  extent  that  the  value 
of  such  property  is  included  in  the  decedent's  gross 
estate  *  *  *"  (italics  ours).  It  is  admitted  that  the 
value  of  such  property  in  determining  the  gross  estate 
of  the  prior  decedent  was  $577,971.92  (R  23).  It  is 
admitted  that  the  ''gross  value"  of  such  property 
identified  in  the  present  decedent's  estate  is  $585,719.23 
(R  24)  without  taking  into  accoimt  the  $141,592.71 
proportionate  amount  of  the  Federal  estate  tax 
against  the  prior  decedent's  estate.  If  the  $585,- 
719.23  is  the  value  at  which  such  property  must  be 
included  in  the  present  decedent's  gross  estate  it  is 
obvious  that  imder  the  above  quoted  provision  of  Sec- 
tion 812(c)  the  identifiable  valuation  of  such  property 
previously  taxed  is  $577,971.92  since  it  is  the  lesser 
amount. 

The  only  possible  support  for  the  contention  that 
the  $577,971.92  value  is  not  the  value  of  the  previously 
taxed  property  under  Section  812(c)  must  be  that  for 
some  reason  the  tax  indebtedness  of  $141,592.71  must 
be  applied  against  the  property  value  of  $585,719.23 
in  determining  how  much  of  that  value  should  be 
included  in  the  gross  estate  of  the  present  decedent. 
Reducing  the  matter  to  simple  words — in  the  deter- 
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mination  of  the  present  decedent's  gross  estate,  is  the 
tax  obligation  something  that  must  be  applied  against 
the  fair  market  value  of  the  present  decedent's  prop- 
erty before  determining  how  much  of  that  value  is 
includible  in  the  gross  estate;  or,  is  the  tax  obligation 
a  deduction  which  does  not  affect  the  gross  estate  but 
is  to  be  used  merely  in  the  "deduction"  category  in 
arriving  at  the  net  taxable  estate. 

It  would  seem  that  the  very  structure  of  the  estate 
tax  statute  and  the  specific  provision  of  Section  812(b) 
should  answer  that  argument.  Section  812(b)  lists  as 
deductions  (1)  funeral  expenses  (2)  administration 
expenses  (3)  claims  against  the  estate,  and,  most  im- 
portant to  this  particular  case,  (4)  unpaid  mortgages 
upon,  or  any  indebtedness  in  respect  to,  property 
where  the  value  of  the  decedent's  interest  therein,  un- 
diminished by  such  mortgage  or  indebtedness,  is  in- 
cluded in  the  value  of  the  gross  estate.  It  is  also 
significant  that  Section  812(c)  itself  speaks  of  a  situ- 
ation ''where  a  deduction  was  allowed  of  any  mort- 
gage or  other  lien  in  determining  the  *  *  *  estate 
tax  *  *  *",  indicating  that  mortgages,  liens  or  other 
charges  against  the  property  are  reportable  as  de- 
ductions and  do  not  change  the  requirement  that  the 
gross  value  of  the  property  must  be  reported  in  the 
gross  estate. 

In  Treasury  Department  Regulation  105,  Section 
81.38,  it  is  provided: 

''Deduction  is  allowed  of  the  full  unpaid 
amount  of  a  mortgage  upon,  or  of  an  indebted- 
ness in  respect  of,  any  property  of  the  gross 
estate  *  *  *  provided  the  value  of  the  property, 
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undimmished  by  the  amount  of  the  mortgage  or 
indebtedness,  is  returned  as  part  of  the  vahie  of 
the  gross  estate.  If  decedent's  estate  is  liable  for 
the  amount  of  the  mortgage  or  indebtedness,  the 
full  value  of  the  property  subject  to  the  mortgage 
or  indebtedness  must  be  included  as  part  of  the 
value  of  the  gross  estate;  the  amount  of  the 
mortgage  or  inde])tedness  being  in  such  case  al- 
lowed as  a  deduction.  But  if  the  decedent 's  estate 
is  not  so  liable,  only  the  value  of  the  equity  of 
redemption  (or  value  of  the  property  less  the 
indebtedness)  need  be  returned  as  part  of  the 
value  of  the  gross  estate." 

Section  827  of  the  Internal  Revenue  Code,  provides 
as  follows: 

"(a)  Upon  Gross  Estate. — Unless  the  tax  is 
sooner  paid  in  full,  it  shall  be  a  lien  for  ten  years 
upon  the  gross  estate  of  the  decedent,  except  that 
such  part  of  the  gross  estate  as  is  used  for  the 
payment  of  charges  against  the  estate  and  ex- 
penses of  its  administration,  allowed  by  any  court 
having  jurisdiction  thereof,  shall  be  divested  of 
such  lien.  *  *  * 

''(b)  Liability  of  Transferee,  Etc. — If  the  tax 
herein  imposed  is  not  paid  when  due,  then  the 
spouse,  transferee,  trustee,  surviving  tenant,  *  *  * 
who  receives,  or  has  on  the  date  of  the  decedent's 
death,  property  included  in  the  gross  estate  under 
section  811(b),  (c),  (d),  (e),  (f),  or  (g),  to  the 
extent  of  the  value,  at  the  time  of  the  decedent's 
death,  of  such  property  shall  be  personally  liable 
for  such  tax.  *  *  *" 

Since  under  Section  827  supra,  Thomas  McDonough, 
and  his  estate  were  personally  liable  for  the  Federal 
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estate  taxes  on  Peter  McDonoiigh's  estate  to  the  ex- 
tent of  the  vahie  of  the  jointly  held  property  included 
in  Peter's  estate,  upon  which  property  such  obligation 
was  a  lien,  it  follows  that  under  the  Regulation  Sec. 
81.38  above  quoted,  the  full  value  of  the  property  or 
$587,719.23  must  be  included  in  Thomas'  gross  estate 
and  the  indebtedness  for  the  taxes  mtist  be  shown  as 
a  deduction.  The  identifiable  value,  therefore,  of  the 
property  previously  taxed  to  be  used  in  computing 
the  property  previously  taxed  deduction  in  the  estate 
of  Thomas  would  be  the  $577,971.92  value  used  '4n 
determining  *  *  *  the  gross  estate  of"  Peter  since  such 
value  is  less  than  the  $585,719.23  value  at  which  such 
property  is  includible  in  the  gross  estate  of  Thomas. 

The  conflicting  pertinent  Court  decisions  are  not 
too  helpful  primarily  because  they  fail  to  analyze  all 
the  provisions  of  Section  812(c)  and  the  manner  in 
which  the  mathematical  adjustment  calculations  re- 
quired in  the  latter  part  of  the  Section  rectify  any 
tendency  to  unfair  results  from  strict  application  of 
the  first  few  paragraphs  of  the  Section. 

In  the  case  of  Bahr  v.  Commissioner,  CA-5  (1941), 
119  F.  (2d)  371,  involving  much  the  same  question  as 
is  involved  in  this  case  the  Court  touched  upon  the 
nature  of  the  first  decedent's  estate  tax  liability  as 
follows : 

''For  present  purposes  Frank's  fourth  of  the 
debts  were  an  incumbrance  on  Frank's  property 
and  not  'claims  against  the  estate'  of  Eugene. 
The  two  things  are  clearly  distinguished  in  the 
tax  statute  and  regulations;  Sect.  303(a)(1),  as 
amended  by  Revenue  Act  1932,  §  805,  26  U.S.C.A. 
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Int.  Rev.  Acts,  page  232 ;  Reg.  80,  Art.  38.  Thai 
section,  proA'iding  for  deductions,  after  naming 
funeral  and  administration  expenses,  mentions: 
(C)  Claims  against  the  estate,  and  (D)  Unpai( 
mortgages  upon  or  any  indebtedness  in  respect  t( 
property,  where  the  value  of  decedent's  interesi 
therein,  imdiminished  by  such  mortgage  or  in- 
debtedness, is  included  in  the  value  of  the  grossl 
estate.  Frank's  part  of  the  debts,  a  lien  on  his, 
part  of  the  property,  is  'such  mortgage  or  indebt- 
edness.' Subsection  D  permits,  so  far  as  it  is 
concerned,  either  that  the  net  value  of  the  prop- 
erty be  put  in  the  gross  estate  in  which  case  th( 
indebtedness  may  not  be  deducted,  or  else  th( 
full  value  may  be  included  in  the  gross  with 
contra  deduction.  There  is,  as  the  Board  remarksj 
no  difference  thus  far  which  is  done. 

''But  when  we  come  to  Sec.  303(a)(2),  as 
amended  by  Sect.  806(a)  of  the  Revenue  Act  oi 
1932,  which  deals  with  the  deduction  of  property 
which  has  caused  estate  taxes  within  five  years 
preceding,  it  does  make  a  difference,  both  in  the| 
basis  of  this  deduction,  and  in  the  subtractioi 
from  it  of  the  result  of  the  formula  with  whicl 
subparagraph  (a)  (2)  ends.  The  purpose  of  these 
provisions  is  to  avoid  a  double  estate  or  gift  ta: 
on  the  same  property  within  five  years." 


The  Court  then  decided  that  the  identified  property 
should  be  reported  in  the  second  decedent's  estate  as 
though  the  taxes  had  been  paid  out  of  that  property 
before  the  death   of  the  second  decedent,   and   con- 
cluded : 

"The  Federal  estate  tax  and  State  inheritance 
tax  assessed  against  the  Estate  of  Frank,  thougl 
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paid  by  petitioners  after  the  death  of  Eugene, 
are  not  claims  against  the  estate  of  Eugene.  Thej^ 
go  to  reduce  the  vakie  of  property  received  by 
Eugene's  estate  from  Frank's,  along  with  his 
fourth  of  the  partnership  debts  and  administra- 
tion charges,  as  the  Conamissioner  ruled.  The  de- 
cision of  the  Board  of  Tax  Appeals  is  affirmed". 

Judge  Hutcheson  dissented  on  the  ground  that  the 
statute  required  that  the  property  be  valued  at  its 
gross  value  and  should  not  be  reduced  by  the  charges 
and  Federal  estate  tax  liabilities  of  the  earlier  estate, 
saying, 

*'It  will  not  do  then  for  the  Board  to  say  to 
the  petitioners  we  think  the  method  employed  by 
us  is  more  nearly  right  and  just  than  the  one  you 
invoked.  For  this  is  not  to  apply  but  to  rewrite 
the  section.  It  must  be  able  to  point  out  that  its 
determination  is  in  accordance  with  the  section 
as  amended  and  not  as  it  formerly  was.  It  has 
■      failed  to  do  this." 

Six  years  later,  in  the  case  of  Thomas  v.  Earnest, 
CA-5  (1947),  161  F.  (2d)  845,  this  same  Court 
adopted  Judge  Hutcheson 's  dissent  in  the  BaJir  case, 
to  the  extent  of  deciding  that  the  gross  value  of  the 
property  should  not  be  reduced  by  the  Federal  estate 
tax  liability  of  the  first  decedent's  estate.  The  Bahr 
case,  as  modified  by  the  Thomas  case,  supports  appel- 
lant's position  here. 

In  the  case  of  Central  Hanover  Bank  and  Trust 
Company  v.  Commissioner,  CA-2  (1947),  159  F.  (2d) 
167,  a  somewhat  similar  question  was  involved  though 
somewhat  distinguishable  because  the  Federal  estate 
tax  on  the  first  decedent's  estate  was  paid  by  the  sec- 
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ond  decedent  prior  to  his  death.  The  Court,  after 
admitting  that  there  were  conflicting  views  on  the 
subject,  concluded  that  under  Section  812(c)  the 
''identification"  of  the  property  previously  taxed 
meant  not  the  jihysical  identity  of  the  assets  but 
rather  the  identity  of  the  legatee's  net  financial  in- 
terest in  it.  In  a  similar  case  the  Court  of  Claims 
reached  the  same  conclusion  in  the  case  of  Bloedorn 
V,  The  United  States  (1953),  116  Fed.  Supp.  133,  this 
Court  too  recognizing  that  there  were  conflicting 
views,  and  Judge  Littleton  dissenting.  (To  same  effect 
McCarthy  v.  Delaney,  Dist.  Ct.  Mass.  (1948),  76  F. 
Supp.  471,  and  Est.  of  Roswell  Ackley,  23  TC  No.  84.) 

No  reference  was  made  in  these  decisions  to  the 
provision  in  Section  812(c)  that  ''where  a  deduction 
was  allowed  of  any  mortgage  or  other  lien  in  deter- 
mining the  *  *  *  estate  tax  of  the  prior  decedent,  I 
which  was  paid  in  whole  or  in  part  prior  to  the  de- 
cedent's death,  then  the  deduction  allowable  under 
this  subsection  shall  be  reduced  by  the  amount  so 
paid."  The  obvious  reference  is  that  if  the  lien  had 
not  been  allowed  as  a  deduction  in  determining  the 
estate  tax  of  the  prior  decedent,  or,  if  it  had  not  been 
paid  before  the  present  decedent's  death,  then  the 
property  previously  taxed  should  not  be  reduced  by 
the  amount  of  such  lien.  Certainly  if  the  purpose  of 
this  deduction  for  property  previously  taxed  is  to  pre- 
vent double  taxation  on  the  same  property  there  must 
be  some  distinction  between  the  situation  where  prop- 
erty was  taxed  in  full  in  the  prior  decedent's  estate 
and  the  situation  where  it  was  taxed  only  on  a  net 
value  after  deduction  of  a  mortgage  and  lien.   In  the 
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latter  case,  since  the  initial  evaluation  of  property 
previously  taxed  is  the  gross  or  gross  estate  valuation, 
it  was  necessary  that  Section  812(c)  contain  a  provi- 

■  sion  to  reduce  that  evaluation  by  the  previously  al- 
I  lowed  mortgage  or  lien  deduction.  But  where  the  lien 
[  did  not  reduce  the  valuation  which  was  taxed  in  the 
I  previous  estate,  the  situation  is  the  same  as  though 
1  no  lien  had  existed.   The  Thomas  v.  Earnest  decision 

■  specifically  modified  the  BaJir  decision  in  recognition 
!  of  this  distinction. 

!  A  view  contrary  to  the  Central  Hanover  and 
1  Bloedorn  cases  was  expressed  in  the  case  of  Commis- 
isioner  v.  Garland,  CA-1  (1943),  136  F.  (2d)  82.  In 
t  that  case  the  Court  explained  that  ''it  was  contended 
I  by  the  Commissioner  before  the  Board,  and  again 
I  before  us,  that  in  determining  the  present  decedent's 
)  net  estate  the  deduction  allowable  under  Sec.  303(a) 
I  (2)  on  account  of  property  previously  taxed  is  lim- 
1  ited  to  the  value  of  the  present  decedent's  interest  in 
1  the  estate  of  the  prior  decedent  at  the  time  of  the  lat- 
( ter's  death,  which  is  to  be  computed  by  deducting  the 
i  debts  and  obligations  of  the  prior  decedent's  estate 
from  its  gross  value".  The  Court  refused  to  go  along 
with  this  contention  saying  that  "in  effect  what  the 
j  Commissioner  asks  us  to  do  is  to  go  beyond  the  per- 
\  missible  limits  of  statutory  interpretation  *  *  *."  The 
[  Tax  Court  agreed  with  this  view  in  the  case  of 
*  Churchill,  1944  Tax  Court  Memo  decision  Docket 
]  109586  dated  March  23,  1944. 

The  difficulty  with  the  Bloedorn  and  Central  Han- 

j'  over  line  of  cases  is  that  the  Courts  seemed  to  shy 

away  from  the  statute  to  prevent  what  they  thought 
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might  lead  to  a  larger  deduction  than  should  be  al- 
lowed to  accomplish  the  purpose  of  the  statute.  They 
overlooked  the  fact  that  the  reduction  adjustments 
provided  for  in  the  fourth  paragraph  of  Section 
812(c)  have  the  effect  of  correcting  what  might  seem 
to  be  an  excessive  deduction,  and  adequately  prevent 
any  excessive  or  duplicate  deductions.  In  trying  to 
short-cut  the  formula  prescribed  by  the  statute  both 
the  Government  and  some  Coiu'ts  have  reached  re- 
sults which  would  not  have  been  the  answer  had  the 
statute  been  strictly  applied  according  to  its  terms. 

By  its  very  nature  a  statute  such  as  this  cannot 
produce  a  perfect  result  in  all  situations  but  it  is  so 
composed  that  it  generally  produces  fair  results.   An 
example  of  what  appears  to  be  an  unfair  result  to  the 
taxpayer  is  a  case  where  certain  liens  were  paid  prior 
to  decedent's  death,  and  a  strict  application  of  the 
statute  produced  what  appeared  to  be  a  too-low  de-  ij 
duction  for  property  previously  taxed  because  of  a  ' 
change  in  the  value  of  the  asset  subject  to  the  lien,  and 
in  discussing  this  point  the  Tax  Court  said,  in  the 
case  of  Est.  of  Lizzie  Ranshottom,  3  TC  1041  (1944)  : 
''In  this  proceeding,  the  decedent  received  the 
specific  shares  of  the  Ransbottom  Brothers  In- 
vestment Co.  common  stock,  the  Charminel  Hotel 
Co.  common  stock,  and  the  First  National  Bank 
stock  which  were  taxed  to  the  prior  decedent's 
estate.    These  shares,  however,  were  subject  to 
a   lien   of  $29,089.67,   and   the   executors   of  the 
estate  of  the  prior  decedent  took  a  deduction  in 
this    amount    on    the    estate    tax    return    under 
Schedule  L,  entitled  'Mortgages  and  Liens.'  These 
liens  were  paid  in  full  prior  to  the  decedent's 
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death.  Under  these  circumstances,  the  unam- 
biguous language  of  section  812(c)  requires  that 
the  'deduction  allowable',  which  the  parties  agree 
is  in  the  amount  of  $105,173.75,  must  be  reduced 
by  the  $29,089.67,  which  was  allowed  to  the  estate 
of  the  prior  decedent  as  a  deduction  for  liens. 
We  are  not  unmindful  of  the  fact  that  the  value 
of  the  collateral  was  substantially  less  than  the 
amount  of  the  indebtedness  and  that  if  such  in- 
debtedness was  not  secured,  petitioners  would 
have  been  entitled  to  use  the  amount  of  $105,- 
173.75  in  computing  the  net  allowable  deductions. 
However,  since  the  wording  of  the  statute  is 
clear  and  unambiguous,  we  are  not  at  liberty  to  en- 
large by  judicial  construction  a  provision  re- 
stricting the  amount  of  a  deduction.  In  this  sit- 
uation, we  must  apply  the  statute  as  it  is  writ- 
ten." 

This  decision  was  approved  by  the  Court  of  Appeals, 
6th  Circ.  1945—148  F.  (2d)  280. 

In  this  case  now  before  this  Court  a  strict  appli- 
cation of  the  statute  will  produce  a  fair  result.  There 
is  no  justification  for  the  use  of  an  arbitrary  theo- 
^retical  method  of  computing  a  deduction  allowable 
sunder  a  statute  which  contains  exact  rules  and  for- 
imulae  for  making  such  a  computation.  The  statute 
should  be  followed  as  it  is  written. 

It  is  respectfully  submitted  that  Section  812(c) 
is  a  clearly  defined  pattern  which  will  bring  forth  a 
product  as  to  which  there  can  be  no  question.  The 
statute  is  clear  and  unambiguous — there  can  be  no 
doubt  of  the  literal  meaning  of  the  requirement  that 
the  identifiable  value  of  property  previously  taxed  is 
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the  value  used  in  deteiTnining  the  gross  estate  of  the 
prior  decedent  and  the  gross  estate  of  the  present 
decedent.  Any  theorizing  which  ends  uy)  in  reduc- 
ing this  gross  estate  value  of  such  property  by  taxes 
or  indebtedness  against  the  prior  estate  is  a  rewrit- 
ing of  the  statute  which  is  beyond  the  province  of 
the  Court. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  District  Court 
erred  in  concluding  that  in  computing  the  identified 
value  for  property  previously  taxed,  the  gross  estate 
valuation  of  the  property  previously  taxed  must  be 
reduced  by  Federal  estate  tax  and  other  charges 
against  the  first  decedent's  estate  before  applying  the 
mathematical  computation  for  adjustment  reductions, 
and  the  decision  of  the  District  Court  should  be  re- 
versed. 

Dated,  San  Francisco,  California, 
January  11, 1956. 

Respectfully  submitted, 
J.  W.  Radil, 

F.  J.  KiLMARTIN, 

Knight,  Boland  and  Riordan, 
Attorneys  for  Appellant. 
George  H.  Koster, 

Of  Counsel.  I 
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Appendix  A 

1    STATUTES  INVOLVED— INTERNAL  REVENUE  CODE  OF  1939. 

■Sec.    810— RATE    OF    TAX.    A   tax    equal   to   the 

sum  of  the  following  percentages  of  the  value  of  the 
1  net  estate   (determined  as  provided  in  section  812) 

shall  be  imposed  upon  the  transfer  of  the  net  estate 
'  of  every  decedent,  citizen  or  resident  of  the  United 

States,  dying  after  the  date  of  the  enactment  of  this 

title. 

■Sec.    811— GTROSS    ESTATE.     The    value    of    the 
;  gross  estate  of  the  decedent  shall  be  determined  by 
including  the  value  at  the  time  of  his  death  of  all 
property,    real   or   personal,   tangible   or   intangible, 
•wherever  situated,  except  real  property  situated  out- 
side of  the  United  States — 

(a)     Decedent's   Interest. — To    the    extent   of   the 
interest  therein  of  the  decedent  at  the  time  of  his 
i  death ; 

(e)     Joint   Interests. — To    the    extent   of    the    in- 
iterest  therein  held  as  joint  tenants  by  the  decedent 
and  any  other  person,  or  as  tenants  by  the  entirety 
>by  the  decedent  and  spouse,  or  deposited,  with  any 
person  carrying  on  the   banking  business,   in   their 
joint  names  and  payable  to  either  or  the  survivor, 
except  such  part  thereof  as  may  be  shown  to  have 
i  originally  belonged  to  such  other  person  and  never 
to  have  been  received  or  acquired  by  the  latter  from 
the  decedent  for  less  than  an  adequate  and  full  con- 
sideration  in  money   or  money's  worth:    Provided, 
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That  where  such  property  or  any  part  thereof,  or 
part  of  the  consideration  with  which  such  property 
was  acquired,  is  shown  to  have  been  at  any  time  ac- 
quired by  such  other  person  from  the  decedent  for 
less  than  an  adequate  and  full  consideration  in  money 
or  money's  worth,  there  shall  be  excepted,  only 
such  part  of  the  value  of  such  property  as  is  pro- 
portionate to  the  consideration  furnished  by  such  other 
person;  Provided  further,  That  where  any  property 
has  been  acquired  by  gift,  bequest,  devise,  or  in- 
heritance, as  a  tenancy  by  the  entirety  by  the  de- 
cedent and  spouse,  then  to  the  extent  of  one-half  of 
the  value  thereof,  or,  where  so  acquired  by  the  de- 
cedent and  any  other  person  as  joint  tenants  and 
their  interests  are  not  otherwise  specified  or  fixed 
by  law,  then  to  the  extent  of  the  value  of  a  frac- 
tional part  to  be  determined  by  dividing  the  value 
of   the   property   by   the   number   of   joint   tenants. 

Sec.  812.  NET  ESTATE.  For  the  purpose  of  the 
tax  the  value  of  the  net  estate  shall  be  determined, 
in  the  case  of  a  citizen  or  resident  of  the  United 
States  by  deducting  from  the  value  of  the  gross 
estate — 

(a)  Exemption. — An  exemption  of  $100,000; 

(b)  Expenses,  Losses,  Indebtedness,  and  Taxes. — 
Such  amounts — 

(1)  for  funeral  expenses 

(2)  for  administration  expenses, 

(3)  for  claims  against  the  estate,  and 
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(4)  for  unpaid  mortgages  upon,  or  any  in- 
debtedness in  respect  to,  property  where  the 
value  of  decedent's  interest  therein,  undiminished 
by  such  mortgage  or  indebtedness,  is  included  in 
the  value  of  the  gross  estate. 

(c)  Property  Previoiisly  Taxed. — An  amount 
3qual  to  the  value  of  any  property  (1)  forming  a  part 
3f  the  gross  estate  situated  in  the  United  States  of 
my  person  who  died  within  five  years  prior  to  the 
ieath  of  the  decedent,  or  (2)  transferred  to  the  de- 
cedent by  gift  within  five  years  prior  to  his  death, 
ivhere  such  property  can  be  identified  as  having 
been  received  by  the  decedent  from  the  donor  by 
^ift,  or  from  such  prior  decedent  by  gift,  bequest, 
ievise,  or  inheritance,  or  which  can  be  identified  as 
having  been  acquired  in  exchange  for  property 
30  received.  Property  includible  in  the  gross 
sstate  of  the  prior  decedent  under  section  811(f)  and 
property  included  in  total  gifts  of  the  donor  under 
section  1000(c)  received  by  the  decedent  described  in 
this  subsection  shall,  for  the  purposes  of  this  sub- 
section, be  considered  a  bequest  of  such  prior  de- 
cedent or  gift  of  such  donor.  This  deduction  shall  be 
allowed  only  where  a  gift  tax  imposed  under  Chapter 
4,  or  under  Title  III  of  the  Revenue  Act  of  1932,  47 
Stat.  245,  or  an  estate  tax  imposed  under  this  chapter 
or  any  prior  Act  of  Congress,  was  finally  determined 
and  paid  by  or  on  behalf  of  such  donor,  or  the  estate 
of  such  prior  decedent,  as  the  case  may  be,  and  only 
in  the  amount  finally  determined  as  the  value  of  such 
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That  where  such  property  or  any  part  thereof,  or 
part  of  the  consideration  with  which  such  property 
was  acquired,  is  showai  to  have  been  at  any  time  ac- 
quired by  such  other  person  from  the  decedent  for 
less  than  an  adequate  and  full  consideration  in  money 
or  money's  worth,  there  shall  be  excepted,  only 
such  part  of  the  value  of  such  property  as  is  pro- 
portionate to  the  consideration  furnished  by  such  other 
person;  Provided  further,  That  where  any  property 
has  been  acquired  by  gift,  bequest,  devise,  or  in- 
heritance, as  a  tenancy  by  the  entirety  by  the  de- 
cedent and  spouse,  then  to  the  extent  of  one-half  of 
the  value  thereof,  or,  where  so  acquired  by  the  de- 
cedent and  any  other  person  as  joint  tenants  and 
their  interests  are  not  otherwise  specified  or  fixed 
by  law,  then  to  the  extent  of  the  value  of  a  frac- 
tional part  to  be  determined  by  dividing  the  value 
of  the   property   by   the   number   of   joint   tenants. 

Sec.  812.  NET  ESTATE.  For  the  purpose  of  the 
tax  the  value  of  the  net  estate  shall  be  determined, 
in  the  case  of  a  citizen  or  resident  of  the  United 
States  by  deducting  from  the  value  of  the  gross 
estate — 

(a)  Exemption. — An  exemption  of  $100,000; 

(b)  Expenses,  Losses,  Indebtedness,  and  Taxes. — 
Such  amounts — 

(1)  for  funeral  expenses 

(2)  for  administration  expenses, 

(3)  for  claims  against  the  estate,  and 
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^m        (4)     for  unpaid  mortgages  upon,  or  any  in- 

^p    debtedness    in    respect   to,    property   where    the 

value  of  decedent's  interest  therein,  undiminished 

by  such  mortgage  or  indebtedness,  is  inckided  in 

the  vahie  of  the  gross  estate. 

II  (c)  Property  Previously  Taxed. — An  amount 
equal  to  the  value  of  any  property  (1)  forming  a  part 
of  the  gross  estate  situated  in  the  United  States  of 
any  person  who  died  within  five  years  prior  to  the 
death  of  the  decedent,  or  (2)  transferred  to  the  de- 
cedent by  gift  within  five  years  prior  to  his  death, 
where  such  property  can  be  identified  as  having 
been  received  by  the  decedent  from  the  donor  by 
gift,  or  from  such  prior  decedent  by  gift,  bequest, 
devise,  or  inheritance,  or  which  can  be  identified  as 
having  been  acquired  in  exchange  for  property 
so  received.  Property  includible  in  the  gross 
estate  of  the  prior  decedent  under  section  811(f)  and 
property  included  in  total  gifts  of  the  donor  under 
section  1000(c)  received  by  the  decedent  described  in 
this  subsection  shall,  for  the  purposes  of  this  sub- 
section, be  considered  a  bequest  of  such  prior  de- 
cedent or  gift  of  such  donor.  This  deduction  shall  be 
allowed  only  where  a  gift  tax  imposed  under  Chapter 
4,  or  under  Title  III  of  the  Revenue  Act  of  1932,  47 
Stat.  245,  or  an  estate  tax  imposed  under  this  chapter 
or  any  prior  Act  of  Congress,  was  finally  determined 
and  paid  by  or  on  behalf  of  such  donor,  or  the  estate 
of  such  prior  decedent,  as  the  case  may  be,  and  only 
in  the  amount  finally  determined  as  the  value  of  such 


property  in  determining  the  value  of  the  gift,  or  the 
gross  estate  of  such  prior  decedent,  and  only  to  the 
extent  that  the  value  of  such  property  is  included 
in  the  decedent's  gross  estate,  and  only  if  in  deter- 
mining the  value  of  the  net  estate  of  the  prior  de- 
cedent no  deduction  was  allowable  under  this  sub- 
section, section  861(a)(2),  or  the  corresponding  pro- 
visions of  any  prior  Act  of  Congress,  in  respect  of  the 
property  or  property  given  in  exchange  therefor. 

The  following  property  shall  not,  for  the  purposes 
of  this  subsection,  be  considered  as  property  with 
respect  to  which  a  deduction  may  be  allowed:  (A) 
property  received  from  a  prior  decedent  who  died 
after  December  31,  1947,  and  was  at  the  time  of  such 
death  the  decedent's  spouse,  (B)  property  received 
by  gift  after  the  date  of  the  enactment  of  the  Reve- 
nue Act  of  1948  from  a  donor  who  at  the  time  of  the 
gift  was  the  decedent's  spouse,  and  (0)  property 
acquired  in  exchange  for  property  described  in  clause 
(A)  or  (B). 

Where,  imder  the  provisions  of  Section  1000(f),  a 
gift  received  by  the  decedent  was  considered  as  made 
one-half  by  the  donor  and  one-half  by  the  donor's 
spouse,  one-half  of  the  gift  shall  be  considered  as  re- 
ceived by  the  decedent  for  each  such  spouse. 

Where  a  deduction  wiis  allowed  of  any  mort- 
gage or  other  lien  in  determining  the  gift  tax,  or 
the  estate  tax  of  the  prior  decedent,  which  was 
paid  in  whole  or  in  part  prior  to  the  decedent's 
death,  then  the  deduction  allowable  under  this 
sul)section  shall  be  reduced  by  the  amount  so 
])aid.    The  deduction  under  this  subsection  shall  be 


reduced  by  an  amount  which  bears  the  same  ratio  to 
the  amounts  allowed  as  deductions  imder  subsections 
(a),  (d)  and  (e)  and  the  amoimts  of  general  claims 
allowed  as  deductions  under  subsection  (b)  as  the 
amount  otherwise  deductible  under  this  subsection 
bears  to  property  subject  to  general  claims.  If  the 
property  includible  in  the  gross  estate  to  which  the 
deduction  under  this  subsection  is  attributable  is  not 
wholly  property  subject  to  general  claims — 

(1)  Before  the  application  of  the  preceding 
sentence,  the  amount  of  the  deduction  under  this 
subsection  shall  be  reduced  by  that  part  of  such 
amount  as  the  value,  at  the  time  of  the  decedent's 
death,  of  such  property  (to  which  such  deduction 
is  attributable)  subject  to  claims  but  not  to  gen- 
eral claims  is  of  the  value,  at  the  time  of  the 
decedent's  death,  of  such  property,  and 

(2)  in  the  application  of  the  preceding  sen- 
tence in  reducing  the  balance,  if  any,  of  such 
deduction,  "the  amount  otherwise  deductible 
under  this  subsection"  shall  be  only  that  part 
of  such  amount  otherwise  deductible  (determined 
without  regard  to  clause  (1)  of  this  paragraph) 
as  the  value,  at  the  time  of  the  decedent's  death, 
of  such  property  (to  which  such  deduction  is 
attributable)  subject  to  general  claims  is  of  the 
value,  at  the  time  of  the  decedent's  death,  of 
such  property. 

For  the  purposes  of  the  two  preceding  sentences  and 
this  sentence,  "general  claims"  are  the  amounts  al- 
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lowed  as  deductions  under  subsection  (b)  which, 
under  the  applicable  law,  in  the  final  adjustment  and 
settlement  of  the  estate  may  be  enforced  against  any 
property  subject  to  claims,  as  defined  in  subsection 
(b),  and  ''property  subject  to  general  claims"  is  the 
value,  at  the  time  of  the  decedent's  death,  of  prop- 
erty subject  to  claims,  as  defined  in  subsection  (b), 
reduced  by  the  value,  at  the  time  of  the  decedent's 
death,  of  that  part  of  such  property  against  which 
amoimts  allowed  as  deductions  under  subsection  (b) 
which  are  not  general  claims  may  be  enforced,  under 
the  applicable  law,  in  the  final  adjustment  and  settle- 
ment of  the  estate.  Where  the  property  referred  to 
in  this  subsection  consists  of  two  or  more  items  the 
aggregate  value  of  such  items  shall  be  used  for  the 
purpose  of  computing  the  deduction. 

(d)  Transfers   for   Public,   Charitable,   and   Re- 
ligions Uses. 

(e)  Bequests,  etc.,  to  Surviving  Spouse. 

Sec.  827.    LIEN  FOR  TAX. 

(a)     Upon  Gross  Estate. — Unless  the  tax  is  sooner  i 
paid  in  full,  it  shall  be  a  lien  for  ten  years  upon  the 
gross  estate  of  the  decedent,  except  that  such  part  of, 
the  gross  estate  as  is  used  for  the  pa5nnent  of  charges, 
against  the  estate  and  expenses  of  its  administration, 
allowed  by  any  court  having  jurisdiction  thereof,  shal) 
be  divested  of  such  lien.   If  the  Commissioner  is  sat-l 
isfied  that  the  tax  liability  of  an  estate  has  been  full] 
discharged  or  provided  for,  he  may,  under  regula-j 
tions  prescribed  by  him  with  the  approval  of  th< 
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Secretary,  issue  his  certificate,  releasing  any  or  all 
property  of  such  estate  from  the  lien  herein  imposed. 

(b)  Liability  of  Transferee,  Etc. — If  the  tax 
herein  imposed  is  not  paid  when  due,  then  the  spouse, 
transferee,  trustee,  surviving  tenant,  person  in  pos- 
session of  the  property  by  reason  of  the  exercise,  non- 
exercise,  or  release  of  a  power  of  appointment,  or 
beneficiary,  who  receives,  or  has  on  the  date  of  the 
decedent's  death,  property  included  in  the  gross 
estate  under  section  811(b),  (c),  (d),  (e),  (f),  or 
(g),  to  the  extent  of  the  value,  at  the  time  of  the  de- 
cedent's death,  of  such  property,  shall  be  personally 
liable  for  such  tax.  Any  part  of  such  property  sold 
by  such  spouse,  transferee,  trustee,  surviving  ten- 
ant, person  in  possession  of  property  by  reason  of 
the  exercise,  nonexercise,  or  release  of  a  power  of 
appointment,  or  beneficiary,  to  a  bona  fide  purchaser 
for  an  adequate  and  full  consideration  in  money  or 
money's  worth  shall  be  divested  of  the  lien  provided 
in  section  827(a)  and  a  like  lien  shall  then  attach  to 
all  the  property  of  such  spouse,  transferee,  trustee,  sur- 
viving tenant,  person  in  possession,  or  beneficiary,  ex- 
cept any  part  sold  to  a  bona  fide  purchaser  for  an 
adequate  and  full  consideration  in  money  or  money's 
worth. 
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BRIEF  FOR  THE  APPELLEE. 


OPINION  BELOW. 

The  opinion  of  the  District  Court   (R.  71-74)   is 
reported  at  130  F.  Supp.  923. 


JURISDICTION. 

A  claim  for  refund  of  estate  tax,  which  was  assessed 
against,  and  paid  by,  the  appellant  as  executor  of 
the  estate  of  Thomas  McDonough,  was  filed  on  April 


21,  1952,  and  was  denied  by  the  Commissioner  of  In- 
ternal Revenue  on  March  3,  1953.  (R.  75-76.)  There- 
after, on  May  8,  1953,  within  the  time  provided  in 
Section  3772  of  the  Internal  Revenue  Code  of  1939 
a  complaint  based  on  such  claim  was  filed  by  the 
appellant  herein  in  the  District  Court  for  the  North- 
ern District  of  California  pursuant  to  jurisdiction 
conferred  by  Section  1346  of  28  U.S.C.  (R.  19.)  The 
case  was  tried  before  the  District  Court  and  judgment 
was  entered  on  Jime  20,  1955.  (R.  79-80.)  Within 
sixty  days,  the  notice  of  appeal  to  this  Court  was  filed 
on  August  15,  1955.  (R.  80.)  Jurisdiction  is  con- 
ferred on  this  Court  by  28  U.S.C,  Section  1291. 


QUESTION  PRESENTED. 

Whether  the  District  Court  correctly  held  that  the 
deduction  allowable  under  Section  812  (c)  of  the  In- 
ternal Revenue  Code  of  1939  for  property  previously 
taxed  in  the  prior  decedent's  estate  should  equal  the 
net  amount  received  from  that  estate,  and  that  con- 
sequently such  deduction  should  be  computed  by  elimi- 
nating amounts  paid  out  of  the  decedent's  estate  for 
taxes  and  other  charges  against  the  prior  decedent's 
estate. 


STATUTE  INVOLVED. 

The  pertinent  provisions  of  the  statute  involved  are 
set  forth  in  the  Appendix,  infra. 


STATEMENT. 

The  facts  as  found  by  the  District  Court  are  as 
follows  (R.  3-5,  75-78)  : 

This  is  a  suit  to  recover  estate  tax  in  the  amount 
of  $40,249.05/  and  was  instituted  by  the  Bank  of 
America  National  Trust  and  Savings  Association  (ap- 
pellant here)  as  executor  of  the  estate  of  Thomas 
McDonough  who  died  in  San  Francisco,  California, 
on  September  13,  1948.  The  executor  filed  an  estate 
tax  return  with  the  Collector  of  Internal  Revenue  for 
the  estate  of  such  decedent  on  November  21,  1949,  and 
at  that  time  paid  $160,651.22,  which  was  the  amount 
of  tax  reported  thereon.    (R.  3-4,  75.) 

On  October  29,  1951,  the  Commissioner  of  Internal 
Revenue  notified  the  executor  that  there  was  a  de- 
ficiency in  estate  tax  in  the  gross  amount  of  $26,173.64 
or  (after  allowing  a  credit  for  the  California  in- 
heritance tax)  a  net  amount  of  $8,516.75.  This  net 
amount  was  paid  by  the  executor  with  interest  on 
January  3,  1952.    (R.  4-5,  75.) 

The  decedent's  brother,  Peter  P.  McDonough,  died 
in  San  Francisco,  California,  on  July  8,  1947,  and  at 
the  time  of  his  death  owned  certain  property  jointly 
with  his  brother  Thomas.  At  Peter's  death  such 
jointly  owned  property  passed  by  operation  of  Cali- 
fornia law  to  Thomas.  But  it  is  admitted  that  by 
virtue  of  Section  811  of  the  1939  Internal  Revenue 


^It  will  be  noted  that  in  its  claim  for  refund  taxpayer  claimed 
that  it  was  entitled  to  a  refund  of  $57,191.48.  (R.  14.)  But  due 
to  a  recomputation  attached  to  its  complaint  and  marked  Exhibit 
B  (R.  18-19)  taxpayer  reduced  the  sum  to  $40,249.05. 


Code,  Peter's  gross  estate  subject  to  federal  estate  tax 
included  one-half  of  the  property  held  in  joint  ten- 
ancy. Consequently,  when  the  executor  here  (being 
administrator  of  Peter's  estate)  filed  an  estate  tax 
return  for  Peter's  estate,  it  included  one-half  of  the 
value  of  the  jointly  owTied  property  held  by  the  two 
brothers.  Upon  final  audit  by  the  Commissioner  the 
value  of  Peter's  one-half  interest  was  determined  to 
be  $577,971.92  and  the  executor  here,  as  administrator 
of  Peter's  estate,  acquiesced  in  such  valuation.  (R. 
5-6,  75-76.) 

The  allowable  deductions  from  Peter's  gross  estate 
amounted  to  $27,093.53  and  the  total  federal  estate  tax 
assessed  against  Peter's  estate  was  $149,289.84.  The 
state  inheritance  tax  attributable  to  such  estate 
amoimted  to  $49,263.81  and  there  were  net  specific 
legacies  to  others  than  Thomas  in  the  amount  of 
$39,116.47.  The  net  value  of  the  jointly  owned  prop- 
erty to  which  Thomas  succeeded  by  virtue  of  Peter's 
death  was  $373,910.01.  Such  figure  was  the  result 
of  subtracting  the  figures  listed  in  this  paragraph 
from  Peter's  gross  estate  of  $638,673.66.    (R.  76.) 

When  Thomas  McDonough  died  on  September  13, 
1948,  the  administration  of  his  brother's  estate  had 
not  been  completed  and  on  that  date  all  of  the  jointly 
owned  property  included  in  Peter's  estate  was  iden- 
tifiable in  that  of  Thomas'  except  for  one  item  of 
the  net  value  of  $15.23.  Thus  the  net  adjusted  value 
of  the  jointly  owned  property  which  had  been  in- 
cluded in  the  prior  estate  and  which  was  also  included 
in  Thomas'  estate  was  $373,894.78.   (R.  76-77.) 


Although  all  but  that  small  item  of  the  jointly 
owned  property  was  identifiable  at  Thomas'  death, 
such  property  was  subject  to  a  lien  for  $141,686.05, 
which  was  the  portion  of  the  federal  estate  tax  on 
Peter's  estate  attributable  to  the  jointly  owned  prop- 
erty. That  figure  was  approved  and  used  by  the  ex- 
ecutor in  preparing  the  estate  tax  return  to  be  filed 
on  behalf  of  Thomas'  estate.  Thus  the  net  amount  of 
Peter's  portion  of  the  jointly  owned  property  (i.e., 
the  amount  to  be  included  in  Thomas'  estate)  was 
determined  by  the  executor  to  be  the  value  of  such 
property  at  Thomas'  death  minus  the  amount  of 
$141,686.05  or  $444,033.18.  But  the  District  Court, 
sustaining  the  Commissioner's  determination,  found 
that  the  net  value  of  such  property  was  $373,894.78. 
(R.  77-78.) 

The  District  Court  concluded  as  a  matter  of  law 
■that,  in  computing  the  estate  tax  liability  of  the  estate 
of  Thomas  McDonough,  the  Commissioner  had  prop- 
erly determined  the  deduction  allowed  by  the  law  for 
property  previously  taxed  to  be  its  net  value,  and  that 
the  executor  was  not  entitled  to  recover.    (R.  78.) 


SUMMARY  OF  ARGUMENT. 

The  sole  issue  here  is  whether,  in  computing  the 
deduction  allowable  for  property  previously  taxed  in 
the  estate  of  the  decedent's  brother,  amounts  paid  out 
of  the  decedent's  estate  for  estate  taxes  and  other 
charges  against  the  brother's  estate  should  be  sub- 
tracted from  the  value  of  the  property  received.    The 
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District  Court  held  that  such  amoimts  should  be  sub- 
tracted. 

This  case  arises  under  Section  812  (c)  of  the  1939 
Internal  Revenue  Code  which  allows  a  deduction  from 
a  decedent's  estate  for  property  which  has  formed  a 
part  of  the  estate  of  a  prior  decedent  dying  within 
the  past  five  years  and  which  has  not  only  been  re- 
ceived from  the  prior  decedent  by  bequest,  devise  or 
inheritance  but  can  also  be  identified  as  a  part  of  the 
decedent's  estate.  (Appellant  asserts  that  this  section 
should  be  interpreted  in  such  a  way  as  to  permit  a 
deduction  for  the  entire  value  of  the  property  (i.e., 
as  included  in  the  prior  decedent's  estate),  without 
reduction  for  debts  and  claims  to  which  the  property 
is  subject.  But  this  contention  ignores  important  facts 
here  and  does  not  give  due  emphasis  to  the  provision 
that  the  deduction  is  to  be  limited  to  an  amount  equal 
to  the  value  of  the  property  actually  received  by 
inheritance. 

The  facts  here  show  that  the  decedent  received  upon 
his  brother's  death  the  latter 's  share  of  their  jointly 
owned  property,  but  such  property  came  to  the  de- 
cedent burdened  with  tax  liens  and  other  charges 
which  were  paid  out  of  decedent's  estate.  Thus  the 
net  amount  was  all  that  the  decedent  received  by 
inheritance,  i.e.,  the  amount  by  which  the  value  of 
the  property  (as  included  in  the  brother's  estate) 
exceeded  the  amount  of  the  taxes  and  other  charges 
paid  by  the  decedent's  executors  out  of  his  estate. 
This  conclusion  is  not  only  a  fair  interpretation  of 
the  statute  but  is  in  accord  with  the  applicable  de- 
cisions. 


ARGUMENT. 

THE  DISTRICT  COURT  CORRECTLY  HELD  THAT  THE  AMOUNT 
OF  THE  DEDUCTION  CLAIMED  HERE  FOR  PROPERTY  PRE- 
VIOUSLY TAXED  SHOULD  BE  LIMITED  TO  THE  NET  VALUE 
OF  THE  PROPERTY  RECEIVED  FROM  THE  PRIOR  DE- 
CEDENT'S ESTATE. 

The  only  issue  in  this  case  relates  to  the  proper 
amoimt  to  be  allowed  under  Section  812  (c)  of  the 
1939  Internal  Revenue  Code  (Appendix,  infra)  as  a 
deduction  from  the  gross  estate  of  Thomas  McDon- 
ough  for  property  previously  taxed  in  the  estate  of  his 
brother  Peter. 

When  Peter  McDonough  died  on  July  8,  1947,  his 
one-half  interest  in  the  property  held  in  joint  tenancy 
with  his  brother  Thomas  vested  in  the  latter  and  was 
valued,  for  the  purpose  of  determining  Peter's  gross 
estate,  at  $577,971.92.  Before  the  administration  of 
Peter's  estate  was  completed,  Thomas  died  on  Sep- 
tember 13,  1948,  and  the  estate  taxes  as  well  as 
certain  other  charges,  were  paid  out  of  the  assets  in 
Thomas'  estate.  Subsequently,  in  computing  the  tax 
on  Thomas'  estate,  appellant,  as  executor,  claimed  the 
right  to  deduct  $577,971.92  as  the  value  of  property 
previously  taxed  in  Peter's  estate.  The  Commissioner 
did  not  agree  but  held  that  the  amount  allowable  for 
property  previously  taxed  was  $373,894.78.  Such 
figure  was  obtained  by  subtracting  from  Peter's  gross 
estate  ($638,673.66)  the  following  items:  $27,093.53 
for  deductions  claimed  and  allowed  in  computing 
Peter's  net  estate;  $149,289.84  for  federal  estate  tax 
on  Peter's  estate;  $49,263.81  for  California  inher- 
itance tax  on  the  same  estate;  and  $39,116.47  for  net 


specific  legacies  to  others  than  Thomas  McDonough. 
(R.  65.)'  The  District  Court  adopted  (R.  71,  77)  the 
Commissioner's  determination  and  we  submit  that  its 
decision  is  correct. 

Code  Section  812  (c)  provides  that,  in  computing 
the  net  estate  of  a  decedent,  a  deduction  shall  be  al- 
lowed in  an  amoimt  equal  to  the  value  of  the  property- 
forming  a  part  of  the  gross  estate  of  a  person  who  has 
died  within  the  past  five  years.  The  allowance  of  this 
deduction  is  made  subject  to  a  nimiber  of  conditions 
and  limitations.  These  include  the  requirement  that 
such  proj^erty  be  identified  as  having  been  received 
'by  the  decedent  from  the  prior  decedent  by  gift,  be- 
quest, devise  or  inheritance.^  It  is  also  necessary  to 
show  that  an  estate  tax  was  finally  determined  and 
paid  by  or  on  behalf  of  the  prior  decedent's  estate. 
Section  812  (c)  further  provides  that  the  deduction 
shall  be  allowed  only  in  the  amoimt  finally  determined 
as  the  value  of  such  property  in  determining  the  gross 
estate  of  the  prior  decedent,  and  only  to  the  extent 
that  the  value  of  such  property  is  included  in  the 
decedent's  gross  estate. 


2To  get  the  figure  determined  by  the  Commissioner,  $15.23 
should  also  be  subtracted  from  the  gross  amount  of  $638,673.66, 
As  the  District  Court  explained  (R.  77)  this  is  a  necessary  ad- 
justment because  of  a  failure  to  identify  a  small  item  as  property 
previously  taxed. 

•'^Aiipellant  admits  that  although  the  property  involved  here 
vested  in  Thomas  McDonough  by  operation  of  law  and  not  under 
Peter's  will  the  former  took  by  inheritance.  As  we  shall  point 
out,  we  agree  but  only  to  the  extent  that  the  value  of  such  prop- 
erty exceeds  the  charges  against  Peter's  estate  which  were  paid 
out  of  Thomas'  estate. 


In  applying  Section  812  (c)  to  this  case,  appellant 
emphasizes  the  last  provisions  we  have  just  referred 
to,  and  asserts  that,  since  the  property  comprising 
Peter's  share  of  the  jointly  owned  property  was  iden- 
tifiable (with  one  minor  exception)  in  Thomas'  estate, 
the  amount  of  the  deduction  should  be  the  entire  value 
given  to  such  property  ia  determining  Peter's  gross 
estate.  We  cannot  agree  because  such  contention  not 
only  ignores  important  facts  involved  here  but  also 
fails  to  give  due  emphasis  to  the  provision  in  the 
above  section  that  a  deduction  for  property  previously 
taxed  must  be  limited  to  property  received  from  the 
prior  estate  "by  gift,  bequest,  devise,  or  inheritance". 
Of  course,  as  we  have  pointed  out  in  footnote  3,  supra, 
appellant  takes  the  position  that  the  property  came  to 
Thomas  by  inheritance,  but  in  doing  so  does  not  recog- 
nize that  all  that  Thomas  received  by  inheritance  was 
the  net  amount  determined  by  the  Commissioner  and 
the  District  Court. 

In  many  cases  the  problem  here  does  not  arise  be- 
cause ordinarily  the  estate  tax  is  paid  out  of  the  prior 
decedent's  estate  and  legacies  are  then  distributed. 
Thus  the  typical  case  may  be  said  to  be  one  in  which 
A  leaves  a  gross  estate  of  $600,000  with  estate  tax 
and  other  charges  against  it  in  the  amount  of 
$200,000.  The  estate  tax  and  other  charges  are  paid 
out  of  such  estate  and  the  remaining  property  is  dis- 
tributed to  B,  to  whom  it  goes  by  inheritance.  If 
B  dies  within  five  years  it  is  obvious  that  the  de- 
duction on  account  of  property  previously  taxed  in 
A's  estate  is  $400,000.    But  the  situation  is  not  mate- 
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rially  different  if  we  take  the  same  facts  except  that 
before  the  taxes  and  other  charges  against  A's  estate 
are  paid  all  of  the  property  in  that  estate  is  dis- 
tributed to  B  and,  after  B's  death,  the  taxes  and  other 
charges  against  A's  estate  are  paid  out  of  B's  estate. 
We  submit  that  in  the  latter  case  the  deduction  for 
property  previously  taxed  should  also  be  only 
$400,000. 

Our  second  illustration  is  similar  to  the  facts  here. 
Thus,  while  Thomas  received  property  which  was 
valued  in  his  brother's  estate  at  $577,971.92,  and  that 
property  was  still  in  Thomas'  estate  at  his  death,  such 
property  came  to  him  burdened  with  liens*  and  other 
charges  which  in  effect  brought  the  actual  value  of 
what  he  received  down  to  that  determined  by  the  Com- 
missioner. There  can  be  no  doubt  about  this  for,  as 
we  have  already  pointed  out,  Peter's  gross  estate  was 
valued  at  $638,673.66  and  taxes,  specific  legacies  and 
other  charges  against  such  estate  amounted  to 
$264,763.65.  (R.  65.)  Obviously,  when  such  charges 
are  subtracted  from  the  gross  estate,  the  value  of 
what  was  left  for  Thomas  (with  the  mmor  adjust- 
ment indicated  above)   was  $373,894.78. 

In  other  words,  it  is  apparent  from  the  figures 
given  above  that  Peter's  gross  estate  exceeded  the 


^Section  827  of  the  Code  (Appendix,  infra)  imposes  a  lien  upon 
the  ^oss  estate  of  a  decedent  for  ten  years.  That  lien  attached  to 
Peter's  estate,  and  the  property  which  Thomas  received  was  subject 
to  such  lien.  A  similar  situation  existed  as  to  the  California  in- 
heritance tax,  and  it  is  understood  that  appellant  agreed  to  and  did 
pay  that  portion  of  the  specific  legacies  which  could  not  be  paid 
because  of  the  lack  of  funds  out  of  Peter's  gross  estate,  i.e.,  out  of 
the  portion  not  included  in  Peter's  share  of  the  jointly  owned 
property. 
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value  placed  on  his  share  of  the  jointly  owned  prop- 
erty by  only  $60,701.74,  and  such  sum  was  not  suf- 
ficient to  pay  all  of  the  debts.  Thus  the  remaining 
taxes  and  charges  amounting  to  $204,061.91  would 
normally  have  been  paid  out  of  what  was  left  in 
Peter's  estate,  namely,  his  share  of  the  jointly  owned 
property,  and  had  that  been  done  before  Thomas' 
death  there  could  have  been  no  question  here  that 
what  Thomas  received  by  inheritance  from  Peter 
amoimted  to  only  $373,894.78.  But  the  administra- 
tion of  Peter's  estate  had  not  been  completed  when 
Thomas  died,  and  Thomas  and  the  appellant  appar- 
ently thought  it  was  advantageous  to  keep  Peter's 
share  of  the  jointly  owned  property  intact  in  Thomas' 
estate.  At  any  rate,  the  property  was  retained  and 
the  appellant  decided  to  pay  the  taxes  and  other 
charges  against  Peter's  estate  out  of  Thomas'  estate. 
But,  by  so  doing,  the  appellant  did  not  enlarge  the 
actual  amount  of  property  previously  taxed  which 
was  received  by  Thomas  by  inheritance. 

1.  In  attempting  to  sustain  its  contention,  appellant 
calls  attention  to  one  statement  by  the  Commissioner 
(R.  65)  in  which  the  figure  $373,894.78  is  referred 
to  as  a  ''Theoretical  balance"  of  property  previously 
taxed.  We  are  of  the  opinion  that  the  more  accurate 
description  is  that  such  figure  represents  the  actual 
value  of  what  Thomas  received  by  gift  or  inheritance 
from  his  brother ;  and  it  is  the  figure  which  the  Com- 
missioner actually  allowed.  (R.  63,  71.)  Certainly, 
regardless  of  how  such  figure  is  described,  it  is  the 
proper  one  to  use  as  a  basis  for  the  claimed  deduction 
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and  in  making  the  remaining  computations,  includ- 
ing the  reductions  which  are  authorized  by  Section 
812  (c)  and  which  will  necessarily  follow  after  the 
issue  here  is  decided  but  which,  as  appellant  points 
out  (Br.  5),  are  not  involved  in  this  case. 

Under  facts  similar  to  those  here  the  courts  have 
held  that  the  deduction  for  previously  taxed  property 
is  limited  to  the  net  amount  received,  i.e.,  the  amount 
of  the  bequest  or  gift  after  payment  of  all  debts  and 
other  charges  thereon,  including  federal  estate  taxes. 
See  Bloedorn  v.  United  States,  116  F.  Supp.  132  (C. 
Cls.) ;  Central  Hanover  B.  c&  T.  Co.  v.  Commissioner, 
159  F.  2d  167  (C.A.  2d)  ;  Bahr  v.  Commissioner,  119 
F.  2d  371  (C.A.  5th),  certiorari  denied,  314  U.S.  650; 
McCarthy  v.  Delaney,  76  F.  Supp.  471  (Mass.)  ;  and 
Estate  of  Ackley  v.  Commissioner,  23  T.C.  639.  Also 
cf,  Ranshottom's  Estate  v.  Commissioner,  148  F.  2d 
280  (C.A.  6th). 

In  the  Central  Hanover  case,  supra,  assets  w^ere  dis- 
tributed to  a  widow,  as  the  sole  legatee  of  her  hus- 
band, before  payment  of  the  latter 's  debts  and  these 
were  subsequently  paid  by  the  widow.  At  the  widow's 
death  within  five  years  there  was  a  large  amount 
of  property  identifiable  as  having  been  received  from 
the  husband's  estate.  The  executor  claimed  the  right 
to  deduct  the  entire  value  of  such  property,  (as  de- 
termined for  the  husband's  estate)  as  property  previ- 
ously taxed,  but  the  Commissioner  determined  that 
the  widow  had  received  only  63%  per  cent  of  each 
asset  by  bequest  and  thus  limited  the  deduction  ac- 
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cordingly.  In  upholding  this  determination,  the  Court 

of  Appeals  said  (p.  168)  : 

The  question  is  whether  by  ''identity"  the  statute 
means  the  physical  identity  of  the  asset,  or  the 
identity  of  the  legatee's  financial  interest  in  it. 
The  Tax  Court  held  that  the  debts  were  in  effect 
liens  or  charges  upon  all  the  husband's  assets,  to 
be  ratably  allocated,  and  that  he  bequeathed  and 
could  bequeath  to  his  wife  only  an  interest  in 
each  asset  measured  by  its  value  less  its  propor- 
tion of  the  debts  as  a  whole.  *  *  * 

It  seems  to  us  that  this  is  the  proper  interpre- 
tation of  the  section.  It  is  of  no  consequence 
whether  the  debts  were  liens  in  a  formal  sense 
upon  the  husband's  assets,  it  is  enough  that,  if 
the  wife  did  not  pay  them,  the  creditors  could 
follow  them  and  sell  them  on  execution.  The 
record  is  not  clear,  but  apparently  she  used  her 
own  funds  to  pay  the  debts,  and  by  so  doing  she 
acquired  the  creditors'  interest  which  she  had  not 
had  before,  and  which  had  never  been  bequeathed 
to  her.  On  the  other  hand,  if  she  sold  some  of  the 
assets  to  pay  the  debts,  the  situation  was  the 
same:  she  parted  with  her  bequeathed  interest 
in  those  she  sold  and  used  the  proceeds  to  secure 
the  creditors'  interest  in  the  rest.  We  cannot 
see  why  either  situation  was  different  from  an 
executor's  sale  of,  or  a  creditor's  levy  upon,  an 
asset  before  distribution  was  made. 

Another  excellent  statement  appears  in  the  Bloe- 
dom  case,  supra,  in  which  a  widow  was  also  the  sole 
legatee  of  her  husband  and  paid  the  estate  tax  on  his 
estate  out  of  her  own  funds.     She  too  died  within 
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five  years  and  owned  at  her  death  all  of  the  property 
she  had  inherited  from  him.  It  was  claimed  there 
that  the  amoimt  paid  as  estate  tax  by  the  widow 
should  not  be  subtracted  in  computing  the  deduction 
for  property  previously  taxed  but  the  Court  of  Claims 
held  otherwise,  stating  (p.  134)  : 

We  think  that  the  only  thing  that  could  have 
engaged  the  attention  of  Congress  in  enacting 
the  legislation  here  in  question  was  the  net 
amount  which  the  second  decedent  had  received 
from  the  first  decedent,  which  net  amount,  or  its 
proceeds,  remained  in  the  estate  of  the  second 
decedent  when  he  died  within  five  years  after 
the  death  of  the  first  decedent.  The  question 
whether  the  second  decedent  paid  the  tax  out  of 
his  own  funds  *  *  *  or  out  of  the  assets  of  the 
estate,  would  depend,  apart  from  its  effect  upon 
the  tax  question,  upon  collateral  circiunstances. 
*  *  *  If  it  seemed  important  not  to  sell  the  in- 
vestments which  the  first  decedent  had,  the  heir 
would  pay  the  tax  out  of  his  own  liquid  funds  if 
he  had  such  funds.  *  *  * 
******* 

We  do  not  think  that  Congress  had  any  inten- 
tion of  discriminating  in  favor  of  a  well-financed 
heir,  merely  because  he  was  so  well-financed  that 
he  could  not  only  pay  out  of  his  own  funds  the 
tax  on  the  estate  of  the  first  decedent,  Init  would 
not  find  it  necessary,  over  a  five-year  period,  to 
reimburse  himself  for  the  money  so  paid.  *  *  * 
We  think  it  would  be  unfair  to  the  legislature 
to  attribute  to  it  an  intention  which  could  only 
be  described  as  erratic. 
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There  is  here  no  problem  of  double  taxation 
except  in  a  merely  formal  and  unsubstantial 
sense.  As  much  of  net  worth  as  accrued  to  Rose 
L.  Sutherland  and  her  estate  from  the  estate  of 
her  husband,  after  deducting  the  taxes  paid  by 
her  from  her  own  funds  in  order  to  get  title  to 
the  estate  of  her  husband,  has  been  allowed  as  a 
deduction  from  her  gross  estate,  in  computing  its 
taxes. 

The  Bohr  case,  supra,  also  reached  the  same  conclu- 
sion under  similar  facts.  But  in  Thomas  v.  Earnest, 
161  F.  2d  845,  on  which  appellant  relies  here,  the 
Fifth  Circuit,  although  stating  (p.  848)  that  it  was 
following  the  majority  opinion  in  the  Bahr  case,  modi- 
fied its  former  ruling  by  holding  that  the  federal 
estate  tax  should  not  be  deducted  in  computing  the 
deduction  for  property  previously  taxed.  However,  it 
should  be  noted  that  the  Fifth  Circuit  was  still  of  the 
opinion  that  the  prior  decedent's  gross  estate  should 
be  reduced  by  debts,  expenses,  and  state  inheritance 
taxes  in  determining  the  amount  of  property  previ- 
ously taxed. 

Another  case  which  appellant  relies  on  is  Com- 
missioner V.  Garland,  136  F.  2d  82  (C.A.  1st),  but 
there  are  some  distinguishing  facts  in  that  case. 
There  too  the  widow  was  the  decedent  and  her  hus- 
band was  the  prior  decedent.  The  debts,  taxes  and 
expenses  of  the  prior  decedent's  estate  amounted  to 
approximately  $100,000  of  which  about  $51,000  was 
paid  out  of  the  corpus  of  his  estate  and  another 
$35,000  was  paid  out  of  income  and  capital  gains 
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realized  by  his  estate  while  still  in  the  process  of 
administration.  The  remaining  property  was  then 
distributed  to  the  widow  and  at  her  death  the  re- 
mainder of  the  debts  against  her  husband's  estate 
(i.e.,  $14,000)  remained  unpaid.  The  executor  for  the 
widow's  estate  conceded  that,  to  the  extent  of  the 
$14,000  debt,  the  property  distributed  to  her  had  not 
been  received  by  bequest,  devise  or  inheritance.  The 
reason  for  such  concession  is  stated  in  Estate  of  Gar- 
land V.  Commissioner,  46  B.T.A.  1243,  1246,  as  being 
that  ''the  decedent  in  effect  was  required  to  return 
that  amount  of  the  assets  of  the  prior  decedent's 
estate  after  they  had  been  distributed  to  her".  The 
First  Circuit,  in  commenting  on  such  concession,  ad- 
mitted (p.  84)  that  the  Board  of  Tax  Appeals  may 
have  been  correct  in  its  conclusion  as  to  the  reason 
just  given  but  explained  that  it  was  not  required  to 
pass  upon  the  propriety  of  the  executor's  concession. 
Thus  it  is  clear  that  the  only  question  presented  in 
the  Garland  case  was  whether  the  deduction  for  prop- 
erty previously  taxed  should  be  reduced  by  the  $35,000 
which  the  widow  had  disbursed  from  the  income  of 
her  husband's  estate  in  pajrment  of  his  debts.  That 
question  was  decided  in  the  executor's  favor  by  the 
Tax  Court,  whose  decision  was  affirmed  on  appeal. 
Were  the  question  to  arise  again,  its  decision  w^ould 
undoubtedly  be  different.  See  Estate  of  Ackley  v. 
Commissioner,  supra,  p.  645. 

In  support  of  the  position  taken  hero,  see  also  The 
Estate    Tax    Deduction    For    Property    Previously  j 
Taxed,  by  Henry  J.  Rudick,  53  Col.  L.  Rev.  761,  in 
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which  that  well  known  commentator  on  federal  tax 
law  asserts  that  the  object  of  the  statutory  provision 
involved  here  is  accomplished  (i.e.,  prevention  of  a 
double  tax  on  the  same  property)  if  the  second  estate 
is  limited  in  its  deduction  to  what  would  have  quali- 
fied for  the  property  previously  taxed  deduction  had 
the  prior  estate  completely  discharged  its  obligations 
out  of  the  original  corpus  of  the  estate  and  then 
turned  over  what  was  left  to  the  legatee.  That,  Mr. 
Rudick  asserts,  is  all  the  legatee  can  claim  as  having 
been  received  by  way  of  bequest  or  inheritance  and 
anything  received  beyond  that  is  from  other  sources. 
This  is  essentially  the  rationale  of  the  Central  Han- 
over, Bahr,  Bloedorn,  and  Ackley  decisions,  supra. 
The  opinions  in  those  cases  furnish  a  complete  answer 
to  appellant's  argument.^ 

In  commenting  on  the  cases  on  which  we  rely,  ap- 
pellant refers  to  their  failure  to  discuss  the  provision 
in  Section  812  (c)  relating  to  mortgages  or  similar 
liens  which  attach  to  property  of  a  prior  decedent 
before  his  death.    Moreover,  it  ignores  the  applicable 


^In  lieu  of  the  deduction  allowed  by  1939  Code  Section  812(c) 
for  property  previously  taxed,  Section  2013  of  the  Internal  Reve- 
nue Code  of  1954  allows  a  credit  measured  by  the  amount  of  estate 
tax  paid  with  respect  to  property  received  from  the  prior  de- 
cedent. Significantly,  with  reference  to  the  replaced  provision 
(1939  Code  Section  812  (c)),  the  House  Committee  Report  stated 
(H.  Rep.  No.  1337,  83d  Cong.,  2d  Sess.,  p.  89)  : 

Present  law  allows  a  deduction  for  property  received  from 
a  prior  decedent  (or  by  gift  subject  to  tax)  within  5  years  of 
the  current  decedent's  death  *  *  *.  The  deduction  is  reduced 
if  the  property  is  subject  to  a  debt  or  claim  and  no  deduction 
is  allowable  if  the  property  was  received  from  the  current  de- 
cedent's spouse.    [Italics  supplied.] 
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Treasury  regulation  (Sec.  81.41  of  Treasury  Regula- 
tions 105,  promulgated  under  the  Internal  Revenue 
Code  of  1939)  and  quotes  the  regulation  applicable  to 
deductions  allowable  under  Section  812(b)(4)  for  un- 
paid mortgages.  (Br.  17-18,  22-23.)  We  do  not  think 
it  necessary  to  discuss  these  provisions,  for  obviously 
the  liens  and  other  charges  involved  here  all  arose 
subsequent  to  Peter's  death,  with  the  exception  of 
some  items  included  in  deductions  in  the  total  amount 
of  $27,093.53  (R.  65)  about  which  appellant  has  raised 
no  question. 

Moreover,  it  should  be  clear  that  Peter's  estate  and 
inheritance  taxes,  as  well  as  the  specific  legacies  to 
others  than  his  brother  Thomas,  cannot  be  taken  as 
deductions  on  Thomas'  estate  tax  return  under  Code 
Section  812(b)  (Appendix,  infra),  as  appellant  seems 
to  assume.  (Br.  17.)  Such  items,  as  we  have  pointed 
out,  were  all  debts  of  Peter's  estate.  Furthermore, 
as  the  issue  raised  in  appellant's  claim  for  refund  (R. 
13-15)  is  confined  to  the  issue  discussed  herein,  and 
as  appellant  admits  (Br.  5)  that  the  "sole  issue" 
here  relates  to  the  initial  evaluation  of  the  deduction 
for  property  previously  taxed,  we  submit  that  no  ques- 
tion can  properly  be  considered  here  as  to  the  deduc- 
tions which  might  have  been  taken  on  Thomas'  estate 
tax  returns  under  Section  812(b). 
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CONCLUSION. 

The  decision  of  the  District  Court  is  correct  and 
should  be  affirmed. 

Respectfully  submitted, 

Charles  K.  Rice, 

Acting  Assistant  Attorney  General. 

Lee  a.  Jackson, 
Harry  Baum, 
Louise  Foster, 

Attorneys, 

Department  of  Justice, 
Washington  25,  D.C. 


Lloyd  H.  Burke, 

United  States  Attorney. 

February,  1956. 


(Appendix  Follows.) 
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Appendix 

Internal  Revenue  Code  of  1939 : 

Sec.  811.  Gross  Estate. 

The  value  of  the  gross  estate  of  the  decedent,  shall 
be  determined  by  including  the  value  at  the  time  of 
his  death  of  all  property,  real  or  personal,  tangible 
or  intangible,  wherever  situated,  except  real  property 
situated  outside  of  the  United  States — 

(a)  Decedent's  Interest. — To  the  extent  of  the  in- 
terest therein  of  the  decedent  at  the  time  of  his  death ; 
*  *  *  *  ^  ^  « 

(e)  Joint  Interests. — To  the  extent  of  the  interest 
therein  held  as  joint  tenants  by  the  decedent  and  any 
other  person,  or  as  tenants  by  the  entirety  by  the 
decedent  and  spouse,  or  deposited,  with  any  person 
carrying  on  the  banking  business,  in  their  joint  names 
and  payable  to  either  or  the  survivor,  except  such  part 
thereof  as  may  be  shown  to  have  originally  belonged 
to  such  other  person  and  never  to  have  been  received 
or  acquired  by  the  latter  from  the  decedent  for  less 
than  an  adequate  and  full  consideration  in  money  or 
money's  worth:  Provided,  That  where  such  property 
or  any  part  thereof,  or  part  of  the  consideration  with 
which  such  property  was  acquired,  is  shown  to  have 
been  at  any  time  acquired  by  such  other  person  from 
the  decedent  for  less  than  an  adequate  and  full  con- 
sideration in  money  or  money's  worth,  there  shall  be 
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excepted  only  such  part  of  the  value  of  such  property 

as  is  proportionate  to  the  consideration  furnished  by 

such  other  person:  *  *  * 
******  * 

(26  U.S.C.  1952  ed.,  Sec.  811.) 

Sec.  812.  Net  Estate. 

For  the  purpose  of  the  tax  the  value  of  the  net 
estate  shall  be  determined,  in  the  case  of  a  citizen  or 
resident  of  the  United  States  by  deducting  from  the 
value  of  the  gross  estate — 

(a)  Exemption. — An  exemption  of  $100,000; 

(b)  Expenses,  Losses,  Indebtedness,  mid  Taxes. — 
Such  amounts — 

(1)  for  funeral  expenses, 

(2)  for  administration  expenses, 

(3)  for  claims  against  the  estate, 

(4)  for  unpaid  mortgages  upon,  or  any  in- 
debtedness in  respect  to,  property  where  the  value 
of  decedent's  interest  therein,  imdiminished  by 
such  mortgage  or  indebtedness,  is  included  in 
the  value  of  the  gross  estate,  and  as  are  allowed 
by  the  laws  of  the  jurisdiction,  whether  within 
or  without  the  United  States,  under  which  the 
estate  is  being  administered,  but  not  including 
any  income  taxes  upon  income  received  after  the 
death  of  the  decedent,  or  property  taxes  not  ac- 
crued before  his  death,  or  any  estate,  succession, 
legacy,  or  inheritance  taxes.  *  *  * 
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(c)  [as  amended  by  Sees.  405(b)  and  407(a)(1) 
and  (2)  of  the  Revenue  Act  of  1942,  c.  619,  56  Stat. 
798,  and  Sec.  362  of  the  Revenue  Act  of  1948,  c.  168, 
62  Stat.  110]  Property  Previously  Taxed. — An 
amount  equal  to  the  vakie  of  any  property  (1)  form- 
ing a  part  of  the  gross  estate  situated  in  the  United 
States  of  any  person  who  died  within  five  years  prior 
to  the  death  of  the  decedent,  or  (2)  transferred  to 
the  decedent  by  gift  within  five  years  prior  to  his 
death,  where  such  property  can  be  identified  as  having 
been  received  by  the  decedent  from  the  donor  by  gift, 
or  from  such  prior  decedent  by  gift,  bequest,  devise, 
or  inheritance,  or  which  can  be  identified  as  having 
been  acquired  in  exchange  for  property  so  received. 
Property  includible  in  the  gross  estate  of  the  prior 
decedent  under  section  811  (f )  and  property  included 
in  total  gifts  of  the  donor  under  section  1000(c)  re- 
ceived by  the  decedent  described  in  this  subsection 
shall,  for  the  purposes  of  this  subsection,  be  consid- 
ered a  bequest  of  such  prior  decedent  or  gift  of  such 
donor.  This  deduction  shall  be  allowed  only  where 
a  gift  tax  imposed  under  Chapter  4,  or  under  Title 
III  of  the  Revenue  Act  of  1932,  47  Stat.  245,  or  an 
estate  tax  imposed  under  this  chapter  or  any  prior 
Act  of  Congress,  was  finally  determined  and  paid  by 
or  on  behalf  of  such  donor,  or  the  estate  of  such 
prior  decedent,  as  the  case  may  be,  and  only  in  the 
amount  finally  determined  as  the  value  of  such  prop- 
erty in  determining  the  value  of  the  gift,  or  the  gross 
estate  of  such  prior  decedent,  and  only  to  the  extent 
that  the  value  of  such  property  is  included  in  the 
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decedent's  gross  estate,  and  only  if  in  determining 
the  value  of  the  net  estate  of  the  prior  decedent  no 
deduction  was  allowable  under  this  subsection,  section 
861(a)(2),  or  the  corresponding  provisions  of  any- 
prior  Act  of  Congress,  in  respect  of  the  property  or 
property  given  in  exchange  therefor. 

The  following  property  shall  not,  for  the  purposes 
of  this  subsection,  be  considered  as  property  with 
respect  to  which  a  deduction  may  be  alloAved:  (A) 
property  received  from  a  prior  decedent  who  died 
after  December  31,  1947,  and  was  at  the  time  of  such 
death  the  decedent's  spouse,  (B)  property  received 
by  gift  after  the  date  of  the  enactment  of  the  Revenue 
Act  of  1948  from  a  donor  who  at  the  time  of  the  gift 
was  the  decedent's  spouse  and  (C)  property  acquired 
in  exchange  for  property  described  in  clause  (A)  or 
(B).  f 

Where,  under  the  provisions  of  Section  1000(f),  a 
gift  received  by  the  decedent  was  considered  as  made 
one-half  by  the  donor  and  one-half  by  the  donor's 
spouse,  one-half  of  the  gift  shall  be  considered  as 
received  by  the  decedent  from  each  such  spouse. 

Where  a  deduction  was  allowed  of  any  mortgage 
or  other  lien  in  determining  the  gift  tax,  or  the  estate 
tax  of  the  prior  decedent,  which  was  paid  in  whole  or 
in  part  prior  to  the  decedent's  death,  then  the  deduc- 
tion allowable  under  this  subsection  shall  be  reduced 
by  the  amount  so  paid.  The  deduction  under  this 
subsection  shall  be  reduced  by  an  amoimt  which  l^ears 
the  same  ratio  to  the  amounts  allowed  as  deductions 
under  subsections  (a),  (d),  and  (e)  and  the  amounts 


of  general  claims  allowed  as  deductions  under  sub- 
section (b)  as  the  amount  otherwise  deductible  under 
this  subsection  bears  to  property  subject  to  general 
claims.  If  the  property  includible  in  the  gross  estate 
to  which  the  deduction  under  this  subsection  is  at- 
tributable is  not  wholly  property  subject  to  general 
claims — 

(1)  before  the  application  of  the  preceding  sen- 
tence, the  amount  of  the  deduction  under  this  sub- 
section shall  be  reduced  by  that  part  of  such 
amount  as  the  value,  at  the  time  of  the  decedent's 
death,  of  such  property  (to  which  such  deduction 
is  attributable)  subject  to  claims  but  not  to  gen- 
eral claims  is  of  the  value,  at  the  time  of  the 
decedent's  death,  of  such  property,  and 

(2)  in  the  application  of  the  preceding  sentence 
in  reducing  the  balance,  if  any,  of  such  deduction, 
'Hhe  amount  otherwise  deductible  under  this  sub- 
section" shall  be  only  that  part  of  such  amount 
otherwise  deductible  (determined  without  regard 
to  clause  (1)  of  this  paragraph)  as  the  value,  at 
the  time  of  the  decedent's  death,  of  such  prop- 
erty (to  which  such  deduction  is  attributable) 
subject  to  general  claims  is  of  the  value,  at  the 
time  of  the  decedent's  death,  of  such  property. 

For  the  purposes  of  the  two  preceding  sentences  and 
this  sentence,  "general  claims"  are  the  amounts  al- 
lowed as  deductions  under  subsection  (b)  which,  un- 
der the  applicable  law,  in  the  final  adjustment  and 
settlement  of  the  estate  may  be  enforced  against  any 
property  subject  to  claims,  as  defined  in  subsection 
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(b),  and  '^property  subject  to  general  claims"  is  the 
value,  at  the  time  of  the  decedent's  death,  of  property- 
subject  to  claims,  as  defined  in  subsection  (b),  re- 
duced by  the  value,  at  the  time  of  the  decedent's 
death,  of  that  part  of  such  property  against  which 
amounts  allowed  as  deductions  imder  subsection  (b) 
which  are  not  general  claims  may  be  enforced,  under 
the  applicable  law,  in  the  final  adjustment  and  settle- 
ment of  the  estate.  Where  the  property  referred  to 
in  this  subsection  consists  of  two  or  more  items  the 
aggregate  value  of  such  items  shall  be  used  for  the 
purpose  of  computing  the  deduction. 

(d)  Transfers  for  Public,  Charitable,  and  ReJigiotis 
uses. — *  *  * 

(e)  [as  added  by  Sec.  361  of  the  Revenue  Act  of 

1948,  supral  Bequests,  Etc.,  to  Siirviving  Spouse. — 
«  «  *  «  *  *  *  I 

(26  U.S.C.  1952  ed..  Sec.  812.) 

Sec.  827.  Lien  for  Tax. 

(a)  Upon  Gross  Estate. — Unless  the  tax  is  sooner 
paid  in  full,  it  shall  be  a  lien  for  ten  years  upon  the 
gross  estate  of  the  decedent,  except  that  such  part 
of  the  gross  estate  as  is  used  for  the  payment  of 
charges  against  the  estate  and  expenses  of  its  admin- 
istration, allowed  by  any  court  having  jurisdiction 
thereof,  shall  be  divested  of  such  lien.  If  the  Commis-  i 
sioner  is  satisfied  that  the  tax  liability  of  an  estate 
has  been  fully  discharged  or  provided  for,  he  may, 
under  regulations  prescribed  by  him  vdth  the  approval 
of  the  Secretary,  issue  his  certificate,  releasing  any 


or  all  property  of  such  estate  from  the  lien  herein 
imposed. 

(b)  [as  amended  by  Sec.  411(a)  of  the  Revenue  Act 
of  1942,  supra]  Liability  of  Transferee,  Etc. — If  the 
tax  herein  imposed  is  not  paid  when  due,  then  the 
spouse,  transferee,  trustee,  surviving  tenant,  person 
in  possession  of  the  property  by  reason  of  the  exer- 
cise, nonexercise,  or  release  of  a  power  of  appoint- 
ment, or  beneficiary,  who  receives,  or  has  on  the  date 
of  the  decedent's  death,  property  included  in  the  gross 
Bstate  under  section  811(b),  (c),  (d),  (e),  (f),  or  (g), 
to  the  extent  of  the  value,  at  the  time  of  the  de- 
cedent's death,  of  such  property  shall  be  personally 
Liable  for  such  tax.  Any  part  of  such  property  sold 
by  such  spouse,  transferee,  trustee,  surviving  tenant, 
person  in  possession  of  property  by  reason  of  the 
exercise,  nonexercise,  or  release  of  a  power  of  ap- 
pointment, or  beneficiary,  to  a  bona  fide  purchaser  for 
an  adequate  and  full  consideration  in  money  or 
money's  worth  shall  be  divested  of  the  lien  provided 
in  section  827  (a)  and  a  like  lien  shall  then  attach 
to  all  the  property  of  such  spouse,  transferee,  trustee, 
surviving  tenant,  person  in  possession,  or  beneficiary, 
except  any  part  sold  to  a  bona  fide  purchaser  for  an 
adequate  and  full  consideration  in  money  or  money's 

worth. 

******  * 

(26  U.S.C.  1952  ed..  Sec.  827.) 
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No.  14,879 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Ban'k  of  America  National  Trust 
AND  Savings  Association,  as  Exec- 
utor of  the  Last  Will  and  Testament 
of  Thomas  McDonough,  deceased. 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  REPLY  BRIEF. 


Before  answering  the  arguments  of  the  Government, 
certain  facts,  especially  with  respect  to  the  factors  re- 
quired to  be  used  in  computing  the  deduction  for  prop- 
erty previously  taxed  under  Section  812(c)  of  the 
Internal  Revenue  Code  of  1939,  must  be  emphasized, 
and  the  particular  issues  involved  in  this  case  pin- 
pointed. 

On  page  4  of  its  brief  the  Government  states : 

''The  net  value  of  the  jointly  owned  property 
to  which  Thomas  succeeded  by  virtue  of  Peter's 
death  was  $373,910.01.  Such  figure  was  the  result 
of  subtracting  the  figures  listed  in  this  paragraph 
from  Peter's  gross  estate  of  $638,673.66." 


The  mathematical  computation  referred  to  is — 

Peter's  gross  estate $638,673.66 

Less: 

Federal  Estate  Tax $149,289.84 

State  Inheritance  Tax 49,263.81 

Allowable  deductions 

(Debts    $13,633.49 

lAdmin.  exp 13,460.04      27,093.53 

(R.  40) 
Specific  Legacies   39,116.47 

Total  reduction   264,763.65^ 

Net    $373,910.01 

Peter's  interest  in  the  joint  tenancy  property  was  in- 
cluded in  the  above  gross  estate  figure  of  $638,673.66 
at  a  value  of  $577,971.92. 

The  Government's  conclusion  is  correct  as  a  matter 
of  mathematical  computation,  but  it  is  not  correct  as 
a  legal  conclusion  or  statement  of  fact. 

Under  California  law,  joint  tenancy  property  is  not 
part  of  the  probate  estate  and  therefore  is  not  subject 
to  the  debts  and  expenses  of  the  estate.  {Estate  of 
Fritz  (1933),  130  C.A.  725,  20  P.(2d)  361;  Estate  of 
Vow  (1947),  82  C.A.(2d)  675,  679-680,  186  P.(2d) 
977;  Estate  of  Garnsey  (1918),  177  C.  211,  170  Pac. 
402;  Ziegler  v.  Bonnell  (1942)  52  C.A.  (2d)  217,  126 
P. (2d)  118).  The  share  of  the  joint  tenancy  property 
acquired  by  the  surviving  joint  tenant  upon  death  of 
a  joint  tenant  is  chargeable  by  specific  statutory  pro- 

^Only  the  item  of  $27,093.53  out  of  this  total  was  allowed  or  al- 
lowable as  deductions  from  the  gross  estate  in  determining  Peter's 
net  taxable  estate. 
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vision  for  unpaid  inheritance  tax  imposed  upon  that 
''transfer"  and  also  federal  estate  tax.  (California 
Revenue  and  Taxation  Code  Sections  14301, 14121  and 
14143,  as  to  California  Inheritance  tax;  California 
Probate  Code  Article  IV (a).  Section  975,  and  Section 
827  Internal  Revenue  Code  of  1939,  relating  to  Fed- 
eral Estate  tax.) 

The  California  Probate  Code  specifies  the  order  in 
which  estate  assets  are  to  be  used  in  payment  of  estate 
expenses  and  charges,  as  follows : 

(1)  Expenses  of  Probate  Administration 

(2)  Funeral  expenses 

(3)  Debts  having  preference  by  laws  of  the  United 
States 

(4)  Expenses  of  last  illness 

(5)  Family  allowance 

(6)  Wages  up  to  $200,  etc. 

(7)  Mortgages  and  other  liens  in  order  of  priority 

(8)  Judgments  against  decedent  during  lifetime 

(9)  All  other  demands. 

(Section  950,  Probate  Code  excepting  the  insertion 
of  Item  3  above  which  is  based  upon  judicial  deci- 
sion—Muldoon  Est.  (1954),  128  C.A.(2d)  284,  275 
P.  (2d)  597.  Each  of  the  above  classes  must  be  com- 
pletely satisfied  before  the  next  class  is  entitled  to  any 
payment.  Stambachv.  Emerson  (1902),  69  P.  856.) 

It  is  obvious  that  under  California  law  the  Govern- 
ment is  wrong  in  its  conclusion  (pp.  10-11  of  its  brief) 


that  assuming  Peter's  gross  estate  exceeded  the  value 
placed  on  his  share  of  the  jointly  owned  property  by 
only  $60,701.74,  "the  remaining  taxes  and  charges 
amoimting  to  $204,061.91  would  normally  have  been 
paid  out  of  what  was  left  in  Peter's  estate,  namely, 
his  share  of  the  jointly  owned  property".  The  estate 
balance  would  have  been  applied  first  to  payment  of 
the  deductible  administration  expenses  ($27,093.53) 
and  then  to  the  taxes,  and  the  unpaid  balance  of  the 
taxes  would  have  been  chargeable  against  the  joint 
property.  The  specific  legacies  are  not  charges  against 
the  jointly  owned  property.  Whatever  the  unpaid  bal- 
ance chargeable  against  the  joint  property  might  be, 
those  charges  are  allowable  deductions  in  the  Estate 
of  Thomas  (Sec.  812(b)  (4))  and  the  only  items  so  rec- 
ognized and  allowed  as  deductions  in  computing  the 
estate  tax  against  Thomas'  estate  was  the  unpaid  fed- 
eral estate  tax  item  of  $141,592.71.  If  the  Government 
is  now  arguing  that  the  charges  against  the  jointly 
owned  property  were  $204,061.91,  it  should  be  ready 
to  concede  that  additional  deductions  are  allowable  to 
the  Estate  of  Thomas  for  the  difference  between  the 
$204,061.91  and  the  amount  of  $141,592.71  actually 
allowed."  The  fact  is,  however,  that  the  only  unpaid 


2In  the  computation  of  the  property  previously  taxed  deduction 
the  Government  determined  that  the  identified  fair  market  value  in 
the  Estate  of  Thomas  of  the  property  previously  taxed  in  Peter's 
estate  was  $585,719.23  which  the  Government  then  reduced  by  the 
federal  estate  tax  of  $141,592.71  to  arrive  at  $444,126.52  as  its  con- 
clusion as  to  the  property  previously  taxed  included  in  Thomas' 
gross  estate.  (R.  63,  line  (a),  R.  61.)  This  is  not  consistent  with 
the  Government's  contentions  that  the  only  previousl;}''  taxed  prop- 
erty acquired  by  Thomas  was  $373,894.78.  The  Government's  con- 
tentions are  at  variance  with  its  own  computations,  ^vith  the  stipu- 


amount  which  constituted  a  charge  against  the  prop- 
erty was  the  unpaid  federal  estate  tax  of  $141,592.71. 

In  this  case  the  District  Court  found  that 

*' Although  on  the  date  of  death  of  Thomas  Mc- 
Donough  all  of  the  jointly  owned  property  in- 
cluded in  the  prior  estate,  except  the  aforesaid 
item  of  property  valued  at  $23.30,  was  identifiable 
in  the  estate  of  Thomas  McDonough,  such  prop- 
erty was  subject  to  the  lien  of  unpaid  federal 
estate  taxes  of  the  prior  estate  attributable  to 
such  jointly-owned  property  in  the  sum  of  $141,- 
592.71". 

There  is  no  finding  that  any  other  amounts  were  liens 
or  charges  against  the  property,  and  no  other  amounts 
were  claimed  as  deductions  on  the  estate  tax  return  of 
Thomas.  If  there  were  any  other  amounts  which  were 
charges  against  the  property,  as  the  Government  now 
infers,  then  they  would  have  been  so  reported  on  the 
estate  tax  return,  or  the  Government  would  have 
allowed  them  as  additional  deductions  when  the  return 
was  audited  by  the  Revenue  Agents.  The  true  answer 
is,  as  the  District  Court  in  effect  found  to  be  the  fact 
as  established  by  the  record,  that  the  only  charge 
against  the  jointly  owned  property  in  Thomas'  estate 
was  the  only  unpaid  item  of  federal  estate  tax  of 
$141,592.71  against  Peter's  estate. 

Since  the  joint  tenancy  property  is  not  chargeable 
for  any  of  the  debts  and  expenses  of  Peter's  estate, 


lation  which  is  consistent  with  the  above  referred  to  computation 
(R.  24,  77,  78),  and  with  the  requirements  of  Section  812(e)  as  to 
the  factors  to  be  used. 


excepting  the  taxes,  and  since  the  finding  of  the  Dis- 
trict Court  and  the  audit  of  the  Estate  Tax  Return 
by  the  Revenue  Agents,  indicate  that  the  only  charge 
against  the  joint  tenancy  property  acquired  by  the 
surviving  joint  tenant  was  the  unpaid  federal  estate 
tax  of  $141,592.71,  it  necessarily  follows  that  the  net 
value  of  the  jointly  owned  property  to  which  Thomas 
succeeded  by  virtue  of  Peter's  death  was  the  value  of 
Peter's  interest  therein  of  $577,971.92  less  the  only 
item  charged  against  it  of  $141,592.71  for  federal 
estate  tax,  or  a  net  of  $436,379.21,  and  not  the  amount 
of  $373,910.01  as  claimed  by  the  Government. 

Although  it  is  important  to  the  ultimate  determina- 
tion of  the  deduction  for  property  previously  taxed, 
as  will  hereinafter  be  discussed  in  connection  with  the 
application  of  the  fourth  paragraph  of  Section  812(c), 
the  '^net  value  of  the  jointly  owned  property  to  which 
Thomas  succeeded"  is  immaterial  to,  and  not  a  factor 
specified  in.  Section  812(c)  in  determining  the  initial 
identifiable  value  of  the  property  previously  taxed.  It 
is  the  determination  of  the  initial  identifiable  valua- 
tion which  is  primarily  the  issue  in  this  case.  The  pre- 
scribed factors  to  be  used  in  making  such  determina- 
tion are  clearly  expressed  in  the  language  used  in 
Section  812(c). 


FACTOR  1. 

The  first  factor  prescribed  in  Section  812(c)  of  the 
Internal  Revenue  Code  of  1939,  as  the  allowable  de- 
duction for  property  previously  taxed,  is  "the  amomit 
finally  determined  as  the  value  of  such  property  in 


determining   the    gross    estate    of    such    prior   dece- 
dent *  *  *". 

It  is  stipulated  in  this  case  that  the  value  of  the 
jointly  owned  property  acquired  by  the  present  de- 
cedent from  the  prior  decedent  was  included  in  the 
gross  estate  of  the  prior  decedent  at  an  amount  finally 
determined  to  be  $577,971.92  (R.  23,  40,  76).  However, 
the  Grovernment's  contention,  sustained  by  the  District 
Court,  is  that  this  figure  should  be  $373,894.78. 


FACTOR  2. 

The  second  factor  limits  the  first  factor  'Ho  the 
extent  that  the  value  of  such  property  is  included  in 
the  decedent's  gross  estate,"  thus  providing,  in  effect, 
that  the  lesser  of  the  two  factors  shall  be  the  allowable 
deduction  for  property  previously  taxed. 

It  is  stipulated  that  ^Hhe  gross  value  of  the  property 
jointly  owned  by  Peter  F.  McDonough  and  Thomas 
McDonough  included  and  identified  in  the  Estate  of 
Thomas  McDonough  at  the  date  of  his  death  as  having 
heen  received  by  him  from  the  said  Peter  F.  McDon- 
ough without  taking  account  of  the  proportionate 
amount  of  the  federal  estate  tax  in  the  Estate  of 
Peter  F.  McDonough  attributable  to  said  jointly- 
owned  property  was  the  sum  of  $585,719.23'\  (R.  24, 
77,78). 

This  gross  value  of  $585,719.23  is  the  amount  which 
is  properly  includible  in  Thomas  McDonough  gross 
estate  notwithstanding  that  on  the  estate  tax  return 
for  said  estate  the  liability  for  federal  estate  tax 
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against  the  estate  of  Peter  McDonough  of  $141,686.05* 
was  eiToneously  netted  against  the  $585,719.23  and 
only  the  net  of  $444,033.18^  reported  as  "gross  estate." 
The  $585,719.23  should  have  been  reported  as  part  of 
the  gross  estate,  and  the  $141,686.05  lien  against  the 
property  for  the  tax  liability  should  have  been  shown 
amongst  the  deductions.  (See  Appellant's  opening 
brief,  pp.  17-19).  However,  the  Government's  conten- 
tion sustained  by  the  District  Court,  is  that  the  gross 
estate  valuation  of  the  property  in  the  estate  of 
Thomas  is  the  net  amount  of  $444,126.52. 


FACTOR  3. 

The  third  factor  is  the  factor  for  adjustments  re- 
quired by  the  fourth  paragraph  of  Section  812(c),  and 
it  has  been  stipulated  that  these  adjustments  will  be 
made  by  the  parties  hereto  after  the  issues  involved 
are  decided  (R.  24). 


ISSUE  WITH  RESPECT  TO  FACTOR  1. 

Page  63  of  the  Record  contains  a  schedule  marked 
Exhibit  A,  showing  how  the  Government  computed  the 
deduction  for  the  property  previously  taxed,  and 
showing  the  Government's  determination  of  the  fac- 
tors hereinabove  discussed  as  Factors  1  and  2. 

Line  (b)  of  the  schedule  on  page  63  of  the  Record, 
shows  as  ''Gross  PPT   (property  previously  taxed) 


^Corrected  by  Government  audit  to  $141,592.71  and  $444,126.52, 
respectively. 
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^373,894.78",  and  by  asterisk  refers  to  the  schedule 
on  page  65  of  the  record  showing  how  the  $373,894.78 
is  computed.  This  schedule  on  page  65  shows  that  the 
$373,894.78  is  nothing  more  than  a  calculation  of 
Peter's  gross  estate  less  the  aggregate  of  deductions, 
federal  estate  taxes,  inheritance  taxes  and  specific 
legacies  (see  Record  p.  40  showing  the  Government's 
final  determination  of  Peter's  gross  estate  and  net 
estate),  and  the  Government  then  calls  this  the  '^ The- 
oretical balance  of  property  previously  taxed  in 
present  estate"  and  "identified  property  previously 
taxed".  It  should  be  noted  from  Record  page  40  that 
the  jointly  owned  property  is  shown  as  included  in 
Peter's  gross  estate,  as  stipulated,  at  $577,971.92. 

This,  then,  pinpoints  the  issue  with  respect  to  Fac- 
tor 1 — does  the  requirement  in  Section  812(c)  that  the 
deduction  in  the  present  decedent's  estate  (Thomas) 
for  property  previously  taxed  shall  be  the  amount  at 
which  such  identified  property  was  included  in  the 
gross  estate  of  the  prior  decedent  (Peter),  refer  to  the 
amount  at  which  the  property  was  included  in  Peter's 
gross  estate  ($577,971.92),  or  does  it  refer  to  some 
''theoretical  balance"  which  is  in  effect  Peter's  net 
estate  less  inheritance  taxes  and  legacies  ($373,894.78), 
as  claimed  by  the  Government '? 


^tLine  (a)  of  the  schedule  on  page  63  of  the  Record 
shows  as  "Total  of  P.P.T.  (property  previously  taxed) 
included  in  gross  estate   (of  Thomas)   $444,126.52". 
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This  was  arrived  at  by  deducting  from  the  gross  value 
of  $585,719.23  the  property  previously  taxed,  the  fed- 
eral estate  tax  liability  on  the  estate  of  Peter  of 
$141,592.71  (R.  61). 

This  then  pinpoints  the  issue  with  respect  to  Factor 
2 — should  the  property  be  included  in  the  gross  estate 
of  Thomas  at  its  fair  market  value  of  $585,719.23,  as 
contended  by  Appellant,  or  at  such  value  of  $585,- 
719.23  less  the  liability  for  estate  tax  of  $141,592.71 
against  Peter's  estate,  as  contended  by  the  Govern- 
ment? 


DISTRICT  COURT'S  CONCLUSION. 

The  District  Court,  without  discussion  of  particu- 
lar factors,  used  the  $373,894.78  as  the  limitation  on 
the  initial  identifiable  value  of  the  property  previously 
taxed  on  the  findings  that 

''The  net  value  of  the  said  jointly-owned  prop- 
erty to  which  Thomas  McDonough  succeeded  by 
virtue  of  the  death  of  Peter  McDonough  was 
$373,910.01,  computed  by  deducting  from  the  gross 
estate  of  Peter  P.  McDonough  the  specific  lega- 
cies, the  federal  estate  taxes,  the  state  inheritance 
taxes  and  the  deductions  in  the  amounts  set  forth 
above."   (R.  76.) 

and 

"This  left  a  net  adjusted  value  of  the  interest 
of  Thomas  McDonough  in  the  jointly-owned  prop- 
erty included  in  the  prior  estate  and  included  in 
Thomas  McDonough 's   estate   to  which   interest 
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Thomas  McDonoiigh  succeeded  on  Peter  P.  Mc- 
Donough's  death  of  $373,894.78."    (R.  77.) 

Neither  the  Government's  theory  of  a  "theoretical 
balance"  nor  the  District  Court's  conclusion  as  to 
the  "net  adjusted  value",  are  even  mentioned  in  Sec- 
tion 812(c)  as  factors  or  tests  for  the  determination 
of  the  deduction  for  property  previously  taxed,  so  the 
District  Court's  decision  based  on  these  particular 
findings  has  no  support  from  the  Statute  and  is  in 
fact  in  direct  conflict  with  the  requirements  of  the 
Statute  as  to  the  factors  which  must  be  used  in  de- 
termining the  property  previously  taxed  deduction. 

The  District  Court  did  make  findings  as  to  the 
Section  812(c)  factors — that  is,  that  the  identified 
property  was  included  in  the  gross  estate  of  the  prior 
decedent  at  a  value  of  $577,971.92  (R.  76)  (Factor 
1),  and  that  the  fair  market  value  (which  Appellant 
contends  means  the  "gross  estate"  value)  of  the  iden- 
tified property  in  the  estate  of  Thomas  was  $585,719.23 
($444,033.18  plus  $141,686.05— R.  77  and  78)  (Factor 
2),  so,  on  the  basis  of  these  findings  the  Court  should 
have  concluded  that  the  deduction  for  property  pre- 
viously taxed,  under  Section  812(c),  before  adjust- 
ments required  by  the  fourth  paragraph  of  Section 
812(c),  was  $577,971.92,  the  lesser  of  the  two  factors. 


ARGUMENT  IN  REPLY  TO  APPELLEE'S  CONTENTION 
AS  SET  FORTH  IN  ITS  BRIEF. 

Appellant    strongly    urged    that    Section    812(c) 
clearly  describes  the  factors  to  be  used  and  the  method 
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of  their  application  so  there  is  no  occasion  or  legal 
authority  for  digTession  into  far-off  fields  of  theory 
to  support  a  course  of  action  in  direct  conflict  with 
the  clear  wording  of  the  statute. 

The  Oovernment's  entire  argument  is  really  set 
forth  in  footnote  3  on  page  8  of  its  brief  to  the  effect 
that  Thomas  did  not  inherit  the  full  value  of  the  joint 
property  acquired  upon  Peter's  death,  but  inherited 
only  the  net  equity  after  reducing  the  full  value  by 
the  charges  against  the  property,  and  therefore  it  is 
only  the  net  equity  which  under  Section  812(c)  '^can 
be  identified  as  having  been  received  by  the  decedent 
from  *  *  *  such  prior  decedent  by  gift,  bequest,  devise 
or  inheritance".* 

If  that  is  what  Congress  intended  would  it  not  have 
been  simple  to  have  said  that  the  property  previously 
taxed  should  be  the  net  equity  acquired  from  the  prior 
decedent?  The  constant  repetition  of  the  reference  to 
*' gross  estate"  must  in  itself  be  conclusive  in  estab- 
lishing that  Congress  intended  by  unmistakable  terms, 
to  set  out  exactly  how  this  deduction  was  to  be  com- 
puted and  what  factors  were  to  be  used.  If  the  refer- 
ence to  ''gross  estate"  is  to  be  ignored  then  what 
will  be  done  alwut  the  requirement  in  the  first  sen- 
tence of  the  fourth  paragraph  of  Sec.  812(c)  that 
"where  a  deduction  was  allowed  of  any  mortgage  or 
other  lien  in  determining  the  *  *  *  estate  tax  of  the 
prior  decedent,  which  was  paid  in  whole  or  in  part 


^The  ineonsisteney  of  Covemment's  contention  with  its  compu- 
tations as  to  the  previously  taxed  property  included  in  Thomas^ 
estate  is  pointed  out  in  footnote  2  supra. 
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prior  to  the  decedent's  death,  then  the  deduction  al- 
lowable under  this  subsection  shall  be  reduced  by 
the  amount  so  paid"?  (Italics  supplied.)  If  the 
"deduction  allowable  under  this  subsection"  is  only 
the  net  equity,  then  this  particular  provision  has  no 
purpose  or  function  because  the  literal  application 
of  the  sentence  would  require  a  second  reduction  for 
the  amount  of  the  mortgage  and  such  a  result  makes 
no  sense  whatever.  Obviously,  that  provision  ac- 
knowledges that  the  initial  identifiable  value  of  the 
property  is  its  gross  estate  value  in  the  prior  estate 
and  since  the  mortgage  had  been  allowed  as  a  de- 
duction it  is  necessary  to  reduce  the  initial  identifiable 
value  by  the  amount  of  the  mortgage  to  prevent  the 
allowance  of  a  deduction  for  property  previously 
taxed  greater  than  the  net  value  at  which  the  prop- 
erty was  previously  taxed  in  the  prior  estate. 

Again,  if  the  reference  to  '^ gross  estate"  through- 
out the  Section  is  to  be  ignored,  then  what  will  be 
done  about  the  requirement  in  the  third  sentence  of 
the  fourth  paragraph  of  Section  812(c)  that 

"if  the  property  includible  in  the  gross  estate 
to  which  the  deduction  is  attributable  is  not 
wholly  property  subject  to  general  claims — (1) 
before  the  application  of  the  preceding  sentence, 
the  amoimt  of  the  deduction  under  this  subsec- 
tion shall  be  reduced  by  that  part  of  such  amoimt 
as  the  value,  at  the  time  of  decedent's  death,  of 
such  property  (to  which  such  deduction  is  at- 
tributable) subject  to  claims  but  not  to  general 
claims  is  of  the  value,  at  the  time  of  the  de- 
cedent's death,  of  such  property,  and  *  *  *" 
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Obviously,  since  the  only  part  of  the  property  which 
would  not  be  subject  to  general  claims  would  be  that 
part  encumbered  by  liens  or  charges,  the  Statute  ac- 
knowledges that  the  ''deduction"  before  application 
of  the  above  quoted  sentence,  could  be  the  gross  estate 
value  before  reduction  for  the  amoimt  of  the  liens  or 
charges.  The  very  purpose  of  this  provision  is  to  re- 
duce the  gross  estate  value  of  the  property  previously 
taxed  by  those  charges  or  liens  against  the  property 
.(thus  eliminating  the  possibility  of  a  double  deduction 
for  the  liens  and  charges  which  are  separately  allowed 
as  deductions  under  Sec.  812(b)(4)),  and  because  the 
"deduction"  before  application  of  this  provision, 
may  be  a  different  amount  than  the  amoimt  at  which 
the  property  is  includible  in  the  gross  estate  of  the 
decedent,^  Congress  evidently  concluded  that  the  use 
of  the  proportionate  formula  produced  a  fairer  re- 
sult than  if  the  liens  and  charges  were  eliminated  in 
full.  Lines  (g)  and  (h)  in  the  schedule  which  is  sub- 
mitted in  the  Appendix  hereto  as  Appellant's  under- 
standing of  how  the  property  previously  taxed  reduc- 
tion should  be  determined,  illustrates  how  this  for- 
mula reduction  is  computed.  If  as  the  Government 
contends,  the  "property  includible  in  the  gross  estate 
to  which  the  deduction  is  attributable"  was  intended 
to  refer  merely  to  the  net  equity  (the  gross  estate 
value  of  the  property  less  the  liens  and  charges),  then 


"This  is  true  in  this  case  where  the  identifiable  ^ross  estate  value 
of  the  property  in  Thomas'  estate  was  $585,719.23  whereas  the 
identifiable  jjross  estate  value  of  the  property  in  Peter's  estate  was 
$577,971.02  so  the  "deduction"  before  application  of  this  sentence 
was  $577,971.92  the  lesser  of  the  two  valuations. 
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this  particular  provision  would  have  no  purpose  or 
function. 

The  adoption  of  the  Government's  contention  would 
require  a  complete  disregard  of  the  use  in  the  Statute, 
Section  812(c),  of  the  term  ''includible  in  the  gross 
estate"  and  of  the  term  "gross  estate",  and  also  com- 
plete disregard  of  the  fourth  paragraph  of  Section 
812(c).  One  of  the  earliest  accepted  rules  of  statu- 
tory construction  is  that  when  the  words  of  a  statute 
are  plain  and  unambiguous,  there  is  no  room  for  con- 
struction and  nothing  is  left  for  the  Court  but  to 
give  them  their  full  effect.  {The  Samuel  E.  Spring 
(1886),  27  Fed.  764.)  In  Gould  v.  Gould  (1915),  245 
U.S.  151,  the  U.  S.  Supreme  Court  admonished  that 
"in  the  interpretation  of  statutes  levying  taxes  it  is 
the  established  rule  not  to  extend  their  provisions,  by 
implication,  beyond  the  clear  import  of  the  language 
used,  or  to  enlarge  their  operations  so  as  to  embrace 
matter  not  specifically  pointed  out".  (Also  Commis- 
sioner v.  Van  Vorst,  (C.A.  9,  1932),  59  F.2d  677.) 

The  exhibit  in  the  Appendix  hereto  shows  exactly 
how  Section  812(c)  is  self  operating  to  produce  fair 
results  through  the  adjustments  provided  for  in  the 
fourth  paragraph  thereof.  There  is  no  need  to  resort 
to  theoretical  assumptions  as  to  what  should  be  done 
under  Section  812(c) — if  the  wording  of  the  Section 
is  given  its  clear  meaning,  and  if  it  is  applied  in  com- 
pliance with  that  meaning,  the  answer  must  be  a  fair 
determination  of  the  property  previously  taxed  de- 
duction as  Congress  intended  it. 
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The  language  of  the  Statute  calls  for  the  use  of  the 
value  at  which  the  particular  property  was  included 
in  the  ''gross  estate".  This  does  not  mean  some  "the- 
oretical balance"  or  "net  equity".  There  is  no  mystery 
or  ambiguity  over  the  term  "gross  estate".  The  stip- 
ulation and  the  findings  of  the  District  Court  show  the 
values  at  which  the  property  was  included  in  the 
"gross  estate" — $577,971.92  in  the  gross  estate  of 
Peter  McDonough,  and  $585,719.23  in  the  gross  estate 
of  Thomas  (assuming  Appellant  is  correct  that  the 
lien  is  not  to  be  applied  as  a  reduction  of  the  fair 
market  value  at  which  the  property  must  be  included 
in  the  "gross  estate",  but  should  be  reported  as  a 
"deduction"  from  the  gross  estate  in  arriving  at  the 
net  taxable  estate  as  argued  in  Appellant's  opening 
brief  pages  17  to  19).  These  then  are  the  amounts 
which  should  be  recognized  as  the  initial  identifiable 
valuations  of  the  property  previously  taxed  to  be  used 
in  the  determination  of  the  property  previously  taxed 
deduction. 


CONCLUSION. 

It  is  respectfully  urged  that  this  Honorable  Couii; 
should  (1)  insist  upon  strict  application  of  the  word- 
ing of  Section  812(c),  and  (2)  rule  that  the  basic 
valuations  to  be  used  in  computing  the  property  pre- 
viously taxed  deduction  should  be  the  valuations  at 
which  such  property  was  included  in  the  gross  estate 
of  the  decedents,— $577,971.92  as  the  value  included 
in  the  gross  estate  of  Peter  McDonough,  and  $585,- 
719.23  as  the  value  includible  in  the  gross  estate  of 
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Thomas  McDonough — and  (3)  reverse  the  decision  of 
the  District  Court  and  remand  the  case  to  said  Court 
for  a  determination  of  the  proper  estate  tax  in  ac- 
cordance with  the  reversal  and  for  computation  of  the 
necessary  adjustments  required  by  the  fourth  para- 
graph of  Section  812(c)  for  the  determination  of 
the  property  previously  taxed  deduction. 

Dated,  San  Francisco,  California, 
February  28, 1956. 

Respectfully  submitted, 
J.  W.  Radil, 

F.  J.  KiLMARTIN, 

Knight,  Boland  and  Riordan, 
Attorneys  for  Appellant. 
George  H.  Koster, 
Of  Counsel. 
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ESTATE  OF  THOMAS  McDONOUGH. 

COMPUTATION  OF  DEDUCTION  FOR  PROPERTY 
PREVIOUSLY  TAXED. 

(a)  Total  of  PPT  included  in  Thomas  gross  estate 

Sch.  1  total  of  applicable  cols.  A  or  C  $    585,719.23 

Tr.  par.  5,  p.  24  =============== 

(b)  Gross  PPT  deduction  (Total  of  Col.  C 
or  Total  of  Col.  E  whichever  is  lower) 
(E — Finally  determined  value  in 

previous  estate— Tr.  par.  4(b),  p.  23)  $    577,971.92 

(c)  Less  amount  paid  prior  to  decedent's  death 
on  mortgages  or  liens  deducted  in  prior 

estate  as  gift  None 


(d)  "Amount  otherwise  deductible"  for  PPT 

without  proportionate  deduction  (b  minus  c)  $    577,971.92 

(e)  Liens  on  PPT : 

Mortgages,  real  estate  taxes 

or  collateral  loans  None 

Fed.  Est.  Tax  on  Peter's  estate 

paid  by  Thomas'  estate                $141,592.71 
(Tr.  par.  4(e)  and  (f),  p.  24)  

(f)  Total  of  liens  on  PPT  $    141,592.71 


(g)  First  proportionate  limitation: 

[I]  Umi  ^  "^>  ^"■^"•^^  =    <^)  l^^!^ 

(h)  "Amount  otherwise  deductible"  after 

first  limitation  (d  minus  g)  $    438,276.33 


(i)  Total  of  PPT  included  in  gross  estate 

(Same  as  (a))  $    585,719.23 


u 


(j)  Reduce  PPT  to  amount  available  for  payment 
of  general  claims  by  deducting 
Mortgages,  liens,  real  estate 
taxes  and  exempt  assets  None 

Fed.  Est.  Tax  on  Peter's  estate 

paid  by  Thomas'  estate  $141,592.71 


Total  $141,592.71    $    141,592.71 


(k)  PPT  available  for  payment  of 

general  claims  (i  minus  j)  $   444,126.52 

(m)   Proportion  to  determine  "amount 

otherwise  deductible"  for  purposes 
of  computing  the  further  reduction : 
(k)  $444,126.52 


(i)   $585,719.23 


X  (d)  $577,971.92  =  (m)  $   438,217.61 


(n)  Value  of  gross  taxable  estate  (      $1,074,213.54) 

(plus  $141,592.71)    $1,215,806.25 

(o)  Items  not  available  for  payment  of  general  claims 
Assets  not  subject  to  general  claims — 
Fed.  Est.  Tax  on  Peter's  estate 
paid  by  Thomas'  estate  $    141,592.71 


(p)   Gross  estate  subject  to  payment  of  claims 

(n  minus  o)  $1,074,213.54 

For  Basic  Tax 

(q)  Total  deduction  from  gross  estate, 
including  specific  exemption  and 
excluding  PPT  $308,628.37 

Less:  Fed.  Est.  Tax  on  Peter's 

est.  paid  by  Thomas'  Est.  $141,592.71   (r)  $167,035.66 
"Amount  otherwise  deductible" 
after  first  limitation  (same  ash)  (h)  $438,276.33 

(s)  Second  proportionate  limitation : 

(t)  Net  deduction  for  PPT— basic  tax  (h  minus  s)  $370,142.75 
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For  Additional  Tax 


(u)  Total  deductions  from  gross  tax- 
able estate,  excluding  PPT  $268,628.37 
Less :  Fed.  Est.  Tax  on  Peter's 

est.  paid  by  Thomas'  Est.  $141,592.71   (v)   $127,035.66 


"Amount  otherwise  deductible" 

after  first  limitation  (same  as  h)  (h)   $438,276.33 

(w)   Second  proportionate  limitation: 

|p)'   llflU^SM  ^  (^'  *127,035.66  =      (w)  $  51,817.98 

(x)  Net  deduction  for  PPT — Additional  tax 

(u  minus  w)  $386,458.35 

Deduction  allowed  by  Government  and  approved  by  District 
Court  : 

For  basic  tax  $315,755.73 

For  additional  tax  $329,678.28 
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United  States  of  America  Z 

In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  South- 
ern Division 

No.  32762 

BANK  OF  AMERICA  NATIONAL  TRUST  AND 
SAVINGS  ASSOCIATION,  a  National  Bank- 
ing Corporation,  as  Executor  of  the  Last  Will 
and  Testament  of  THOMAS  McDONOUGH, 
Deceased, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT  TO  RECOVER  FEDERAL 
ESTATE  TAXES 

Comes  now  plaintiff  above  named  and  complains 
of  defendant  above  named  and  as  and  for  a  cause 
of  action  against  said  defendant  alleges  as  follows: 

1.  This  civil  action  arises  under  Acts  of  Congress 
providing  for  internal  revenue,  to  wit:  Internal 
Revenue  Code  Act  of  February  10,  1939,  C.  2,  53 
Stat.  1  as  amended.  Sections  800  to  937  (Sections 
800  to  937,  Chap.  3,  Estate  Tax  of  Subtitle  A,  Title 
26  U.S.C.A.)  and  I.R.C.  3772.  Jurisdiction  herein 
is  conferred  by  Section  1346  of  Title  28,  U.S.C.A. 

2.  At  all  times  herein  mentioned  plaintiff.  Bank 
of  America  National  Trust  and  Savings  Association, 
was  and  now  is  a  national  banking  corporation  or- 
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ganized  under  the  laws  and  statutes  of  the  United 
States,  to  wit,  under  Chapter  2  of  Title  12,  U.S.C.A. 

3.  Thomas  McDonough  died  in  San  Francisco, 
California,  on  September  13,  1948,  leaving  a  last 
Will  and  Testament  wherein  plaintiff  w^as  named 
executor  thereof.  On  October  15,  1948,  plaintiff  was 
duly  appointed  executor  of  said  Last  Will  and 
Testament  by  order  of  the  Superior  Court  of  the 
State  of  California  in  and  for  the  City  and  County 
of  San  Francisco,  qualified  as  such,  and  ever  since 
has  been  and  now  is  the  duly  appointed,  qualified 
and  acting  executor  of  said  Last  Will  and  Testa- 
ment, and  brings  this  action  in  its  said  representa- 
tive capacity. 

4.  On  November  21,  1949,  plaintiff  executed  and 
filed  with  the  Collector  of  Internal  Revenue,  First 
District  of  California,  at  San  Francisco,  California, 
Form  706  Treasury  Department,  United  States  Es- 
tate Tax  Return  for  the  estate  of  said  decedent  and 
at  that  time  paid  to  said  Collector  of  Internal  Rev- 
enue James  G.  Smyth  the  sum  of  $160,651.22,  being 
the  full  amount  of  tax  show^i  in  said  return. 

5.  On  October  29,  1951,  the  Commissioner  of  In- 
ternal Revenue,  acting  by  and  through  the  Acting 
Internal  Revenue  Agent  in  Charge,  mailed  to  plain- 
tiff his  determination  of  estate  tax  liability  in  said 
estate  determining  a  gross  deficiency  in  Federal  Es- 
tate Tax  in  the  sum  of  $26,173.64  and  a  net  de- 
ficiency of  $8,516.75  after  credit  for  California  In- 
heritance Taxes  paid  by  plaintiff.  On  January  5, 
1952,  plaintiff  paid  to  the  then  Acting  Collector  of 
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Internal  Revenue  at  San  Francisco,  California, 
Charles  F.  Masarik,  Jr.,  said  sum  of  $8,516.75  plus 
interest  thereon  amounting  to  the  sum  of  $1,054.20. 

6.  Neither  said  James  G.  Smythe  nor  said 
Charles  F.  Masarik,  Jr.,  is  now  in  office  as  Collector 
or  Director  of  Internal  Revenue  at  San  Francisco, 
California. 

7.  On  April  21,  1952,  plaintiff  filed  with  the  Col- 
lector of  Internal  Revenue  at  San  Francisco,  Cali- 
fornia, on  Form  843  its  claim  for  refund  of  the 
Federal  Estate  Taxes  paid  as  aforesaid  in  the  sum 
of  $57,191.48,  a  true  and  correct  copy  whereof  is 
attached  hereto,  made  a  part  hereof,  and  marked 
^'Exhibit  A."  On  March  3,  1953,  plaintiff  was  ad- 
vised by  the  Director  of  Internal  Revenue  at  San 
Francisco,  California,  that  no  grounds  for  reduction 
in  tax  liability  in  the  above  estate  had  been  disclosed 
by  said  claim  for  refund. 

8.  Peter  P.  McDonough  died  in  San  Francisco, 
California,  on  July  8,  1947.  At  the  time  of  his  death 
he  and  said  Thomas  McDonough  held  and  owned 
certain  property  as  joint  tenants  with  the  right  of 
survivorship  and  upon  the  death  of  said  Peter  P. 
McDonough  said  property  passed  by  operation  of 
the  laws  of  the  State  of  California  to  Thomas  Mc- 
Donough, who  thereupon  became  the  sole  owner 
thereof;  and  such  jointly-owned  property  at  no  time 
formed  any  part  of  the  estate  of  said  Peter  P.  Mc- 
Donough under  the  laws  of  the  State  of  California 
or  any  other  laws.  By  virtue  of  I.R.C.  811  the  gross 
estate  of  said  Peter  P.  McDonough  subject  to  Fed- 


6  Bank  of  America,  etc.,  vs. 

eral  Estate  Tax  included  one-half  of  the  said  prop- 
erty so  held  in  joint  tenancy  and  plaintiff,  as 
administrator  of  said  Estate  of  Peter  P.  Mc- 
Donough,  filed  the  Federal  Estate  Tax  Return 
(Form  706)  of  said  estate  and  included  therein  in 
"Schedule  E"  a  detailed  itemized  list  of  such 
joint ly-o\\'ned  propei'ty  and  included  as  a  part  of  the 
gross  estate  subject  to  Federal  Estate  Tax  one-half 
of  the  value  thereof  amoimting  to  the  sum  of  $607,- 
01 1.10.  Upon  final  audit  dated  May  25,  1951,  by  the 
Commissioner  of  Internal  Revenue  acting  by  and 
through  his  duly  authorized  agents,  the  value  of  the 
one-half  interest  in  said  jointly-o^\^led  property  was 
finally  determined  at  the  sum  of  $577,971.92,  and 
plaintiff,  as  administrator  of  the  Estate  of  Peter  P. 
McDonough,  acquiesced  in  and  accepted  such  valua- 
tion. 

9.  According  to  said  final  audit  in  the  Estate  of 
Peter  P.  McDonough  the  net  estate  subject  to  Fed- 
eral Estate  Tax  other  than  said  jointly-owned  prop- 
erty belonging  to  said  Thomas  McDonough 
amounted  to  only  the  smn  of  $33,608.21  and  said 
sum  was  utterly  inadequate  to  pay  the  total  Federal 
Estate  Tax  in  said  estate  which  was  finally  deter- 
mined at  the  sum  of  $149,289.84.  The  said  Federal 
Estate  Tax  upon  the  Estate  of  Peter  P.  McDonough 
became  a  lien  upon  the  undivided  one-half  interest 
of  Peter  P.  McDonough  in  said  jointly-owned  prop- 
erty' at  the  time  of  his  death.  On  September  13, 
1948,  the  said  Thomas  McDonough  died  leavins:  in- 
tact and  without  diminution  all  of  the  said  jointlv- 
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owned  property  which  had  become  solely  vested  in 
him  upon  the  death  of  said  Peter  P.  McDonoiigh 
and  leaving  unpaid  his  obligation  to  pay  to  the  ad- 
ministrator of  the  Estate  of  Peter  P.  McDonough 
his  share  of  said  Federal  Estate  Tax,  which  said 
obligation  was  imposed  upon  him  by  Section  975  of 
the  Probate  Code  of  California.  It,  therefore,  be- 
came necessary  for  plaintiff,  as  executor  of  the  Es- 
tate of  Thomas  McDonough,  Deceased,  to  pay  the 
amount  of  the  Federal  Estate  Tax  due  in  the  Estate 
of  Peter  P.  McDonough  upon  said  jointly-owned 
l)roperty,  and  plaintiff  did  pay  on  October  8,  1948, 
to  said  Collector  out  of  the  assets  of  said  Estate  of 
Thomas  McDonough  other  than  the  said  jointly- 
owned  property,  the  sum  of  $141,686.05  for  and  on 
account  of  the  obligation  so  owed  to  the  adminis- 
trator of  said  Estate  of  Peter  P.  McDonough.  Sub- 
sequently and  upon  said  final  audit  by  the  Commis- 
sioner of  Internal  Revenue  mider  date  of  October 
29,  1951,  of  the  Estate  of  Thomas  McDonough  it 
was  finally  determined  that  the  amount  of  such 
Federal  Estate  Tax  in  the  Estate  of  Peter  P.  Mc- 
Donough for  and  on  account  of  said  property  w^hich 
became  solely  vested  in  Thomas  ]\IcDonough  upon 
the  death  of  said  Peter  P.  McDonough  was  $141,- 
592.71. 

10.  By  the  final  audit  of  the  Commissioner  of 
Internal  Revenue  in  the  Estate  of  Thomas  Mc- 
Donough dated  October  29,  1951,  said  Commissioner 
finally  determined  that  the  value  of  the  property 
of  Peter  P.  McDonough  upon  which  the  Federal 
Estate  Tax  in  the  latter 's  estate  had  been  paid  and 
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which  was  included  and  identified  in  the  gross  es- 
tate of  said  Thomas  McDonough  at  the  date  of  his 
death  as  having  been  received  by  him  from  said 
Peter  P.  McDonough  was  the  sum  of  $585,719^, 
and  plaintiff  acquiesced  and  does  now  acquiesce  in 
such  determination. 

11.  Section  811  of  the  Internal  Revenue  Code 
required  that  there  be  included  in  the  gross  estate 
of  Thomas  McDonough  all  of  his  property,  includ- 
ing the  undivided  one-half  interest  amounting  to 
$585,719.23  of  jointly-owned  property  received  by 
said  Thomas  McDonough  upon  the  death  of  Peter 
P.  McDonough.  In  the  return  Form  706  filed  by 
plaintiff  with  the  Collector  as  stated  in  paragraph  4 
above,  plaintiff  set  forth  in  Schedule  A  (Real  Es- 
tate), Schedule  B  (Stocks  and  Bonds)  and  Schedule 
C  (Mortgages,  Notes  and  Cash)  only  one-half  of 
the  total  values  of  the  property  formerly  owned  by 
Thomas  McDonough  and  Peter  P.  McDonough  and 
set  forth  the  other  one-half  in  Schedule  I  (Property 
Previously  Taxed).  Believing  that  it  was  so  re- 
quired to  do,  plaintiff  erroneously  deducted  from 
the  valuation  of  $585,719.23  hereinabove  mentioned 
as  the  final  amount  of  such  previously  taxed  propn 
erty  the  amount  of  the  Federal  Estate  Tax  which 
it  was  obligated  to  pay  to  the  administrator  of  the 
Estate  of  Peter  P.  McDonough.  which,  as  stated 
above,  was  finally  determined  at  #141,686.05;  that 
said  amount  of  $141,686.05  constituted  a  debt  and 
liability  of  the  Estate  of  Thomas  McDonough  and 
an  indebtedness  in  respect  to  his  said  property  un- 
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der  Section  812,  I.R.C.,  and  should  have  been  de- 
ducted from  the  gross  estate ;  that  with  said  addition 
the  gross  estate  under  I.R.C.  811  of  said  Thomas 
McDonough  amounted  to  $1,215,806.25  instead  of 
$1,074,213.54  as  shown  in  the  final  determination  of 
October  29,  1951;  that  in  preparing  the  claim  for 
refund  "Exhibit  A"  plaintiff  erroneously  used  said 
figure  of  $1,074,213.54  in  its  computations  instead 
of  said  $1,215,806.25  and  by  reason  thereof  the  com- 
putations used  in  said  "Exhibit  A"  must  be  changed 
in  accordance  therewith. 

12.  By  virtue  of  Section  812  (c)  of  the  Internal 
Revenue  Code  (Title  26,  U.S.C.A.,  Par.  812  (c))  it 
is  provided  that  the  value  of  the  net  estate  of 
Thomas  McDonough  subject  to  Federal  Estate  Tax 
shall  be  determined  by  deducting  from  the  value  of 
his  gross  estate  an  amount  equal  to  the  value  of  any 
property  forming  a  part  of  the  gross  estate  for 
Federal  Estate  Tax  purposes  of  Peter  P.  Mc- 
Donough to  the  extent  of  the  value  of  such  property 
identified  as  having  been  received  by  Thomas  Mc- 
Donough from  said  Peter  P.  McDonough  and  in- 
cluded in  the  gross  estate  of  said  Thomas  Mc- 
Donough, which  said  amount  as  hereinbefore  related 
amounted  to  the  sum  of  $585,719.23;  that  the  only 
reduction  of  said  $585,719.23  provided  by  said  Sec- 
tion 812  (c)  applicable  thereto  is  a  reduction  by  an 
amomit  which  bears  the  same  ratio  to  deductions 
from  the  gross  estate  of  Thomas  McDonough  al- 
lowed by  Subsections  (a),  (b),  and  (d)  of  said 
Section  812,  to  wit : 
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(a)     an  exemption  of  $100,000.00; 

(b) 

(1)  for  funeral  expenses; 

(2)  for  administration  expenses ; 

(3)  for  claims  against  the  estate;  and 

(4)  for  unpaid  indebtedness  in  respect  to 
property  where  decedent's  interest  therein  is 
included  undiminished  in  his  gross  estate;  and 
(d)     charitable  bequests; 

as  said  $585,719.23  bears  to  all  the  property  of  said 
Thomas  McDonough  subject  to  general  claims;  that 
the  respective  amounts  of  said  deductions  are  as 
follows : 

(a)     An  exemption  of $100,000.00 

(b) 

(1)  Funeral  expenses  1,652.83 

(2)  Administration  expenses: 

Attorneys'  fees $  58,317.68 

Executor's  commissions 33,317.68 

Caretaker's  expense 2,307.59 

Appraisal  fees 844.27 

Insurance 133.43 

Miscellaneous 713.74 

Sub-Total  $  95,634.39 

Less  claimed  on  estate  1949  In 

come  Tax  Return  54,613.13        41,021.26 

(3)  Claims  against  the  estate  includ- 

ing $141,592.71  due  Adminis- 
trator of  Estate  of  Peter  P. 
McDonough  160,954.28 

(d)       Charitable  bequests  5,000.00 

Total  $308,628.37 
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that  the  total  of  all  the  property  of  said  Thomas 
McDonough  subject  to  general  claims  was  and  is 
the  smn  of  $1,215,806.25;  that  the  ratio  by  which 
the  said  reduction  is  to  be  determined  is     585,719.23 

1,215,806.25 
which  is  to  be  applied  against  said  deductions  of 
$308,628.37,  resulting  in  a  reduction  from  said  $585,- 
719.23  of  $148,682.64  for  the  basic  tax;  that  the 
foregoing  deductions  applicable  to  the  additional 
tax  amount  to  $268,628.37  using  an  exemption  of 
$60,000.00  instead  of  $100,000.00  and  the  correspond- 
ing reduction  of  said  $585,719.23  amounts  to  $129,- 
412.52. 

13.  A  Federal  Estate  Tax  was  paid  to  the  United 
States  upon  property  in  the  Estate  of  Peter  P. 
McDonough  determined  as  aforesaid  at  the  amount 
of  $585,719.23  and  not  upon  any  lesser  amount,  and 
since  Thomas  McDonough  died  within  five  years  of 
the  death  of  said  Peter  P.  McDonough,  the  said 
sum  of  $585,719.23  may  not  be  taxed  again  in  the 
Estate  of  Thomas  McDonough  under  the  Internal 
Revenue  Code  nor  under  any  other  law;  that  pur- 
suant to  said  Section  812  the  only  reduction  of  said 
sum  permitted  is  the  sum  of  $148,682.64  for  the 
basic  tax  and  the  sum  of  $129,412.52  for  the  addi- 
tional tax  leaving  a  net  deduction  for  property 
previously  taxed  of  $437,036.59  for  the  basic  tax 
and  $456,306.71  for  the  additional  tax ;  that  all  regu- 
lations of  the  Commissioner  of  Internal  Revenue 
contrary  to  the  above  are  null  and  void  and  violate 
the  terms  of  the  Internal  Revenue  Code  and  spe- 
cifically Section  812  thereof;  that  attached  hereto 
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and  marked  "Exhibit  B"  is  a  schedule  showing  the 
computations  of  the  basic  and  additional  estate 
taxes  in  said  estate. 

14.  By  reason  of  the  action  of  said  Commissioner 
in  reducing  said  above  sums  of  $437,036.59  and 
$456,306.71  constituting  the  value  of  the  property 
previously  taxed  in  the  Estate  of  Peter  P.  Mc- 
Donough,  said  Commissioner  has  unlawfully  and  I 
illegally  increased  the  Federal  Estate  Tax  in  the 
Estate  of  Thomas  McDonough  by  the  sum  of  $40,- 
249.05  as  shown  in  "Exhibit  B"  attached  hereto, 
and  plaintiff  is  entitled  to  recover  said  sirni  paid 
by  it  as  aforesaid  together  with  interest  thereon. 

Wherefore,  plaintiff  prays  that  judgment  be  ren- 
dered in  its  favor  for  the  said  sum  of  $40,249.05 
with  interest  thereon  at  six  per  centum  per  annimi 
from  time  of  payment. 

/s/  J.  W.  RADIL, 

/s/  F.  J.  KILMARTIN, 

KNIGHT,  BOLAND  & 
RIORDAN, 

Attornevs  for  Plaintiff. 
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EXHIBIT  A 
Treasury  Department  Form  843. 

Claim 

To  Be  Filed  With  the  Collector  Where  Assessment 
Was  Made  or  Tax  Paid 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on 
the  reverse  side. 

g  Refund  of  Tax  Illegally  Collected. 

n  Refund  of  Amount  Paid  for  Stamps  Un- 
used, or  Used  in  Error  or  Excess. 

;[]  Abatement  of  Tax  Assessed  (not  applicable 
to  estate  or  income  taxes). 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Collector's  Stamp  (Date  received) :  [Blank]. 

Name  of  taxpayer  or  purchaser  of  stamps :  Estate  of 
Thomas  McDonough,  Bank  of  America,  Execu- 
tor. 

Business  address:  300  Montgomery  St.,  San  Fran- 
cisco 20,  California. 

Residence 

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on 
behalf  of  the  taxpayer  named,  and  that  the  facts 
given  below  are  true  and  complete : 

1.  District  in  which  return  (if  any)  was  filed: 
1st  California. 
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3.  Character  of  assessment  or  tax:  Federal  Es- 
tate Tax. 

4.  Amount  of  assessment,  $170,222.17;  dates  of 
I^ayment,  Nov.  21,  1947,  and  Jan.  5,  1952. 

«     *     « 

6.     Amount  to  be  refunded:  $57,191.48. 

*     *     * 

8.  The  time  within  which  this  claim  may  be  le- 
gally filed  expires,  under  Section  910  Tit.  26,  USCA, 
on  Nov.  20,  1952,  and  Jan.  4,  1955. 

The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons: 

See  statement  attached. 

The  above  executor  filed  the  return  and  is  still 
acting  as  such. 

Bank  of  America  N.T.  &  S.A.,  as  Executor  of  the 
Last  Will  and  Testament  of  Thomas  Mc- 
Donough,  Deceased. 

By  J.  A.  CURTIS, 

Assistant  Trust  Officer. 

Sworn  to  and  subscribed  before  me  this  15th  day 
of  April,  1952. 

[Seal]        /s/  EDMUND  LEE  KELLY, 
Notary  Public. 

My  Commission  Expires  Jan.  23,  1956. 
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In  this   statement   the   letters   PPT  mean  "property  previously 
taxed." 

The  purpose   of  Sec.   3l2   (c)   TIT.   26  USCA  is   to  prevent  the 
transfer  of  the   same   property  from  being  taxed   twice  within 
five  years. 

The  value   of  the   property  In  Joint   tenancy  of  Peter   F. 
McDonough  and   Thomas  McDonough  upon  which  a  Federal  Estate  Tax 
was  paid  in  the  Estate  of  Peter  F.   IIcDonough  (who  died 
July  3,   19W7)    and  which  was   specifically  identified   In  Estate 
of  Thomas  McDonough  (who  died   Sept.    13,   I'^'+S)   per  Form   706 
In  Estate  of  Thomas   McDonough  and   per   audit   and  determination 
of  Oct.    29,    1951   (IT:BG:23353   First  Calif.)    was  $   585,719.23 

The   law   (Sec.    812   (c)    TIT.    26  USCA)   does  ii^i 
provide  that   this  previously  taxed  property  shall  be 
reduced   by  the   amount   of  the   Federal  Estate   taxes 
assessed  and   paid   in  the  preceedlngs   in  the  Estate 
of  Peter  F.   McDonough  upon  this  $585, 719.23  which 
amounted  to  $1^1,592.71.        i^or  does   the   law  provide 
that  to  determine   the  value   of  this  previously  taxed 
property  mathematical  gymnastics   shall  be   applied 
to  the  actual  physical  property  so  identified   so  as 
to  reduce  It  to  a  "theoretical  balance",   thus   fritter- 
ing away  and  destroying  the  deduction  provided   by 
Congress.      Hence  there   Is  no  legal  basis  for  reduc- 
ing this  $535,719.23  actually  on  hand   in  the  Estate 
of  Thomas  McDonough  and   so  identified   to  $373, 39^+.  73. 
All  regulations  of  the  Commissioner   contrary  to  the 
above  are  In  excess  of  his   authority  and  void.      The 
only  reduction  In  the  value   of  the   PPT  permitted   by 
Sec.   812   (c)   Is   one  due   to  the   fact  that   this   PPT 
in  the  present   estate   (Thomas  McDonough)   is  subject 
to  Its  proportion  of  the   specific  exemption,   funeral 
expenses,   administration  expenses  and   claims   In  the 
present  estate  which  in  the   case   of  the   basic  tax 
afflount  to  $167,035.66,   namely: 

1  oM'llli^     ^     167,035.66     equals  3     91.076.36 

leaving  a  net  ded«ctl«n-^f6i'   PPT  for   basic  tax  of  $  4-9^,6^2.37 

and  in  the   case  of  the   additional  tax 

1  07'!,'2iJ!f'i     ^     127,035.66     equals  i     69,266.70 

leaving  a  net  deduction  for   PPT  for   additional  tax  of     $   516,1+52.53 
COKPOTATTQlM-   OF  WKT   ESTATE   FOR   BASIC   TAX 

Gross  Estate  $1, 07*+. 213.  5+ 

Total  of  funeral  and   administration 
expense,   debts,   and   charitable   be- 
quests per   audit  $  67,035.66 
Specific  exemption  100,000.00 
Deduction  for   PPT  as   above                       ^■9^- . 64-2 .  3 7 

Total  deductions  661.673.0^ 

Net  Estate  for   basic  tax  $     4-12.535.51 
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Computation  of  Net  Estate  for  Additional  Tax 

Gtoss  Estate  $  1,074,213.54 

Total  of  funeral  and  administration 
expense,  debts,  and  charitable  be- 
quests per  audit  $  67.035.66 

Specific  exemption  60.000.00 

Deduction  for  PPT  as  above 516,452.53 

Total  deductions 643,488.19 

Net  Estate  for  additional  tax $    430,725.35 

fiross  ba-sie  tax  on  $412.535.51 $  13,126.78 

'Credit   for  California   Inheritance 

Tax   (80%)  10,501.42 

(xross  basic  tax  less  credit  for  Inheri- 
tance Tax $     2.625.36 

Total  ^oss  taxes  on  $430,725.35  $123,532.11 

'Gross  basic  tax 13,126.78 

Gross  additional  tax $110,405.33 

>Jet  basic  tax 2,625.36 

Total  tax  payable $113,030.69 

Amount  paid  with  return  on  Nov.  21, 

1949    $160,651.22 

Amount  of  deficiency  per  audit  Oct. 

29,  1951  paid  on  Jan.  5.  1952 8,516.75 

Interest  on  deficiency  paid  on  Jan.  5, 

1952 1,054.20 

$170,222.17 
Less  total  tax  payable  as  above  ....  113,030.69 

Amount  to  be  refunded $  57.191.48 
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EXHIBIT  B 
Compatation  of  Basic  and  AdditkHial  Estate  Taxes 

Basic  Tax 

Ghks  Estate $  135,806J^5 

Less:  Exemptioa  of  $100,000.00 
fonend  expenses,  administiatioii 
expenses  and  daims,  iDchidin«: 
indditedness  doe  to  Estate  of 
Peter  P.  McEKmongii  and  ehaii- 
table  beqaests  per  paragraph  12 

supra $308,628.37 

Property  preTioiasly  taxed 4S7.036.59  745,664.96 


N<rt  estate  subject  to  basic  tax $    47(1.141.29 


Gross  basic  tax  on  $470.141:29 ^  16,007.06 

Less  credit  for  California  Inberi- 

tane^  Tax  fS0<5f  ^  12.906,65 


Net  basic  tax ^^     3.2<.tl.41 

Additional  Tax 

Gross  Estate $  1^15,806 J15 

Less:  Exonption  of  $60,000.00 
funeral  expoises,  administratifHi 
expmses  and  claims,  including: 
indditedness  due  to  Estate  of 
Peter  P.  McDmioug^  and  chari- 
table bequests  per  paragraph  12 

supra   1368,628.37 

Property  previously  taxed 456,306.71  724,935.08 


Net  estate  subject  to  additi<nal  tax  ...  ^    490.  ?71  1 7 


Tentative  tax  $142,778.77 

Less  gross  basic  tax 16.C>07.06 


Net  additional  tax $    126.<a.71 

Add  net  basic  tax  (supra) 3.201 .41 


Total  Federal  Estate  Tax ?     129.973  12 
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Total  Federal  Estate  Tax  actually 
paid $169,167.97 

Interest  paid  on  alleged  deficiency  of 

$8,516.75    1,054.20 


Total  amount  paid $170,222.17 

Less  Federal   Estate   Tax  computed 

above    129,973.12 


Amount  of  refund  due $  40,249.05 

Duly  verified. 

[Endorsed]  :     Filed  May  8, 1953. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant  by  its  attorney,  Lloyd 
H.  Burke,  United  States  Attorney  in  and  for  the 
Northern  District  of  California,  and  for  its  answer 
to  the  complaint  filed  in  the  above-entitled  action 
iilleges  as  follows : 

1.  The  defendant  admits  the  allegations  of  para- 
graph 1  of  the  complaint. 

2.  The  defendant  admits  the  allegations  of  para- 
graph 2  of  the  complaint. 

3.  The  defendant  admits  the  allegations  of  para- 
graph 3  of  the  complaint. 

4.  The  defendant  admits  the  allegations  of  para- 
graph 4  of  the  complaint. 

5.  The  defendant  admits  the  allegations  of  para- 
graph 5  of  the  complaint,  except  that  it  denies  that 
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payment  to  the  then  Acting  Collector  of  Internal 
Revenue  at  San  Francisco,  California,  was  made 
on  January  5,  1952.  The  defendant  alleges  said 
payment  was  made  on  January  3,  1952. 

6.  The  defendant  admits  the  allegations  of  para- 
graph 6  of  the  complaint. 

7.  The  defendant  admits"  that  on  April  21,  1952, 
plaintiff  filed  with  the  then  Collector  of  Internal 
Revenue  at  San  Francisco,  California,  a  claim  for 
refund  (Form  843)  of  Federal  Estate  Taxes  in  the 
sum  of  $57,191.48,  and  that  "Exhibit  A"  attached 
to  the  complaint  is  a  full,  true  and  correct  copy  of 
that  claim  as  filed.  The  defendant  further  admits 
that  plaintiff  was,  on  March  3,  1953,  advised  by  the 
Director  of  Internal  Revenue  at  San  Francisco, 
California,  that  no  grounds  for  the  reduction  of  tax 
liability  were  disclosed  by  said  claim  for  refund. 
The  defendant  denies  the  truth  or  correctness  of  the 
allegations  contained  in  said  "Exhibit  A." 

8.  The  defendant  is  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
or  correctness  of  the  allegations  contained  in  para- 
graph 8  of  the  com])]aint. 

9.  The  defendant  is  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
or  correctness  of  the  allegations  contained  in  para- 
graph 9  of  the  complaint. 

10.  The  defendant  is  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
or  correctness  of  the  allegations  contained  in  para- 
graph 10  of  the  complaint. 
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11.  The  defendant  is  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
or  correctness  of  the  allegations  contained  in  para- 
graph 11  of  the  complaint. 

12.  The  defendant  is  without  knowledge  or  ii 
formation  sufficient  to  form  a  belief  as  to  the  truth 
or  correctness  of  the  allegations  contained  in  para- 
graph 12  of  the  complaint. 

13.  The  defendant  is  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
or  correctness  of  the  allegations  contained  in  para- 
graph 13  of  the  complaint. 

14.  The  defendant  denies  the  allegations  con- 
tained in  paragraph  14  of  the  complaint. 

Wherefore,  it  is  prayed  that  judgment  be  entered 
in  favor  of  the  defendant,  and  that  it  be  granted  its 
costs  and  all  other  just  and  proper  relief. 

/s/  LLOYD  H.  BURKE, 

United  States  Attorney. 

[Endorsed]:     Filed  September  10,  1953. 


[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 

Pursuant  to  the  order  for  pre-trial  proceedings 
made  and  entered  herein  on  November  1,  1954,  a 
pre-trial  conference  was  held  before  the  Honorable 
Oliver  J.  Carter  on  November  10,  1954.  There  ap- 
peared at  the  conference  J.  W.  Radii,  Esq.,  of 
Messrs.  Knight,  Boland  &  Riordan,  attorneys  for 
plaintiff,  and  Lloyd  H.  Burke,  Esq.,  United  States 
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Attorney,  by  George  A.  Blackstone,  Esq.,  Assistant 
United  States  Attorney,  attorneys  for  defendant. 
Pursuant  to  Rule  16  of  the  Federal  Rules  of  Civil 
Procedure  and  the  consent  of  the  aforesaid  coimsel, 
It  Is  Hereby  Ordered: 

1.  The  correct  date  of  payment  by  plaintiff  of 
the  deficiency  in  tax  in  the  Estate  of  Thomas  JMc- 
Donough  as  related  in  paragraph  5  of  the  Com- 
plaint on  file  herein  is  January  3,  1952. 

2.  The  allegations  of  paragraph  8  of  the  Com- 
plaint on  file  herein  are  true  and  correct. 

3.  Attached  hereto  and  numbered  for  identifica- 
tion arc  the  following  documents: 

Ex.  1.  Certain  pages  of  the  Estate  Tax  Return, 
Form  706,  in  the  Estate  of  Peter  F.  McDonough 
filed  with  the  then  Collector  of  Internal  Revenue  at 
San  Francisco,  California. 

Ex.  2.  Final  audit  dated  May  25,  1951,  made 
by  the  Commissioner  of  Internal  Revenue  of  the 
said  return,  Ex.  1. 

Ex.  3.  Certain  pages  of  the  Estate  Tax  Return, 
Form  706,  in  the  Estate  of  Thomas  McDonough  filed 
with  the  then  Collector  of  Internal  Revenue  at  San 
Francisco,  California. 

Ex.  4.  Final  audit  dated  October  29,  1951,  made 
by  the  Commissioner  of  Internal  Revenue  of  the 
said  return,  Ex.  2. 

All  of  the  four  aforesaid  documents  are  true  and 
correct  copies  of  the  original  documents  and  said 
copies  are  hereby  admitted  into  evidence  without 
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further  authentication  at  the  trial  of  this  cause. 
All  of  the  figures  stated  in  said  documents  are  cor- 
rect with  the  exception  that  the  |)arties  to  not  agree 
upon  the  method  used  in  marshalling  and  comput- 
ing the  gross  and  net  estate  of  Thomas  McDonough 
and  the  amount  of  the  deductions  to  be  allowed 
from  said  gross  estate  in  respect  to  the  property 
previously  taxed  in  the  Estate  of  Peter  F.  Mc- 
Donough imder  section  812  (c),  I.R.C.,  nor  do  they 
agree  upon  the  amount  of  the  tax  liability  in  said 
Estate  of  Thomas  McDonough. 

4.  Referring  to  the  allegations  in  paragraph  9  of 
the  Complaint  on  file  herein,  the  following  facts 
are  admitted: 

(a)  The  gross  estate  of  Peter  F.  McDonough 
as  shown  on  Ex.  2  was  $638,673.66. 

(b)  The  jointly-owned  property  of  Peter  F.  Mc- 
Donough and  Thom^as  McDonough  as  shown  on  the 
final  audit  in  the  Estate  of  Peter  F.  McDonough, 
Ex.  2,  was  $577,971.92. 

(c)  The  allowable  amount  of  deductions  from 
the  gross  estate  of  Peter  F.  McDonough  as  shown 
on  the  said  final  audit  in  said  Ex.  2  was  $27,093.58. 

(d)  The  total  Federal  Estate  Tax  determined  in 
the  Estate  of  Peter  F.  McDonough  as  shown  upon 
said  final  audit,  Ex.  2,  was  $149,289.84. 

(e)  Bank  of  America,  as  Executor  of  the  Es- 
tate of  Thomas  McDonough,  paid  to  the  Collector 
of  Internal  Revenue  at  San  Francisco,  California, 
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on  October  8,  1948,  $141,686.05  for  and  on  account 
of  the  Federal  Estate  Taxes  in  the  Estate  of  Peter 
P.  ^IcDonough  attributable  to  said  jointly-owned 
property. 

(f)  By  the  tinal  audit  in  the  Estate  of  Thomas 
F.  McDonough,  Ex.  4,  dated  October  29,  1951,  it 
was  finally  determined  that  the  amount  of  Federal 
Estate  Tax  in  the  Estate  of  Peter  F.  McDonough 
atributable  to  said  jointly-owned  property  was  the 
sum  of  $141,592.71. 

5.  Referring  to  the  allegations  of  paragraph  10 
of  said  Complaint,  the  gross  value  of  the  property 
jointly  owned  by  Peter  F.  McDonough  and  Thomas 
McDonough  included  and  identified  in  the  Estate  oi' 
Thomas  McDonough  at  the  date  of  his  death  as 
having  been  received  by  him  from  the  said  Peter 
F.  ^IcDonough  without  taking  account  of  the  pro- 
portionate amount  of  the  Federal  Estate  Tax  in 
the  Estate  of  Peter  F.  McDonough  attributable  to 
said  jointly-owned  property  was  the  sum  of  $585.- 
719.23. 

6.  In  the  event  plaintiff  should  i)revail  in  this 
action,  the  exact  amount  of  the  judgment  is  to  be 
computed  by  mutual  agreement,  or  in  the  absence 
of  such  agreement,  by  the  Court  on  the  basis  of  the 
evidence  then  and  there  to  be  submitted. 

Dated:  November  10,  1954. 

/s/  OLIVEE  J.  CARTER, 

Judge   of  the   United   States 
District  Court. 
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UNITED  STATES 

ESTATE  TAX  RETURN 

(To  be  circuled  and  flird  In  duplicate) 

F-utra  9f  nonraildcAU   m^t  rlllwiM  of 
fll»nn  Korni  rwNA  UM»r«dof  Ihto  form. 

PETEH  P.   MC  DONOUOH 


Decedent's  nnmo   Jul^  &p  1$U1      

Date  of  dotitli      ffm      iiTitMi.    I    I    MO^     . <r 

Re;<i(lonce  (domicile)  at  time  of  di-atli  "nlttij     -tataa   ftf   'aarl  — 

Citizenship  (imtioiialily)  at  time  of  death 

GENERAL  INSTRUCTIONS 

PAYMENT  OF  TAX 


(SiKW  tor  lua  of  nillrobn)  i  "^ 

RKOKIVKI)  I     t'K- 


STATUTE  AND  GENERAL  DESCRIPTION 


I  inhcrilaiin- 
t  pstalo  and 
hare.     Tlie 


Tlio  Ko.loral  c«lulo  lav  Ik  iiiillu-r  a  proix-rlv 
X.     II  in  iiii|M<!H'il  ii|K>n  the  Iraiisfrr  of  llii-  oni 
|H>ii  aiiv  iMlrtiriilar  loRacv,  ilfvi.-v.  or  dislril 
llinof 
qur.-oiKii  of  liahilily  or  llii-  oxleiit  111 

Kriti-ral  r.Mato  taxation  (cliapter  3  of  ili.'  Intrrnal  Upvcniic  Codi-l 
eonBi!<t»  of  llie  l)asic  estate  tax  (siibeliapler  A)  anil  the  additional 
wlale  lax  (siilwhapler  111. 

In  llie  ea-e  of  n  citizen  or  resident  of  tlie  foiled  Stales,  a  .ineeifir 
exemption  of  KIIKI.OtX)  i»  authorized  for  the  purpose  of  the  lin«ie 
mate  lax.  and  a  s,KTifie  exeuiplion  of  $00,000  i»  authorized  for  ilw 
piir|><>sr  of  the  nil.litional  estate  lax. 

A  ereilil  is  authorized  auainst  the  h.-u^e  estate  tax  (not  in  exeess 
tf  SO  ix'reent  Ih.reofl  for  estate,  inheritaiiee,  lecaev,  or  sueec-s.ii(in 
la»<s  paid  a  State.  T.rritorv.  the  Pistriet  of  Coliiniliia.  or  any 
piww—ion  of  the  fnii.Ml  Slates.  No  such  credit  is  allowahlc 
Igair.-i  the  ailditional  estate  tax. 

liis  for  Federal  cift  taxes  are.  uiuler  certain  conditions,  allow- 

t  Imth  the  l.a.sie  aii>l  the  additional  estate  taxes. 

VH-  of  a  citizen  or  resident  of  the  I'nited  Slates,  creilit  is 

t>y   tn'atit»s.    un*ler   certain   conililioiis,   for    Dominion 

duties  im|>osed  in  Canada,  estate  duty  imposed  in  Great 

rful.v    imposed    in    Northern    Ireland.      (See 

rouventi.ms"  on  the  liack  of  sheet  II.) 

1  the  determination  of  the  tax  lialiilitv 

of  the  Cnited  States  and  the 

f  the  Inited  Slates.      (Refir- 

*  rrniilenre  mean  the  deceased 


The  tax  is  <lue  I.'i  months  aft< 
and  must  l>e  pai<l  within  such  pe 
payiTient  thereof  has  been  granted  l.v  the  Co 
money  order  in   payment   of  the  tax  shouh 
■Collector  of  Internal  Revenue  at 
nnmioK  city  and  State  in  which  is  located  tl 
with  whom  the  return  is  filed. 


the  date  of  the  decedent's  death, 

!)d  uiileH.s  an  extension  of  time  for 

missioner.     Cheek  or 

l>e  made  payable  to 

olficc  of  the  collector 


teie';;:; 

In  1 


Hnlain.  and  estal 
"Cndils  under  Diath  Du't. 
.  DilTerent  provisions  control  the 
of  the  estates  of  citizens  or  resid<' 
rslates  of  nonresidents  not  citizer 
,ieceaso<l  iwrst 


,t„' 


hon  in  Ih 

the    "Addiliona 

Citizens  of  the  I 


/r.l 


uprrijir 


for    i:. 


of     \.l 


the  Imck  of  sheet  \.\. 
ESTATES  FOR  WHICH  RETIRN  REQUIRED 

tiled  lor  the  estate  of  ever 
h(»se  jrroi 


'  A  return  on  llii-  f. 
Or  resilient  of  the  I'n 
Haiute  exe<v,led  $ 
••Kslates  of  Pi  rs.Mis 
•h.fl  II  f. 
of  a  residi 


The  val 
|»verii«  th 
Tahiation 


.<r  tin 


e  of  everv  citizen 

as  defined  t,v  the 

I.OOtI    in     value    ,l(     Ihr    ./.iff    of   ,l,alh.    '(S.-e 

>  IVviiiB  before  »Vlol>er  •»•->.  I<>rJ'on  the  back  of 

alion  on  the  rci|uir<Mnent  of  a  return  in  the  ea.se 

lying  i>rior  to  that 

eath 


gross  estate  at  the  ilate  of  the  dece.lenfs  . 
he  haliiliiy  for  the  lilir^it  of  the  n'turn.  ncardle^s  ol 
as  of  a  siil'soouenl  time  that  may  W  a.lopte.l  bv  the 
ttivuior  iiiiilcr  the  provisions  of  section  SI  I  i.''^  of  the  Internal 
Kevenue  CimIc. 


GROSS  ESTATE 

dilition  to  the  neneral  jirovision  of  the  statute  rcquirinR  the 
' ■"  Kro.ss  i-state  of  property  to  the  extent  ni  the  dece- 


the 


other  pi 
fully  explained  hereiimfter  il 
sche.lules.  e.-rlain  transfers  ni 
out  an  ade(]unte  and  full  eonsii 
joint  estati's  with  ri^ht  .if  sur 
c.imiiiiiTiity  |iro|>erty.  life  iiisu 
ficiaries  other  than  the  estate 


eparato 


IM).ssess<'d   a   iMiwer   of   apiHjint 
statutory  estate  in  lieu  thereof!  of  the 


fieally  include 
I    the    instructions    for   the 

ade  ilurinn  the  decedent's  I 

I. -ration  in  money  or  money's  worth, 
livorship,  tenancii-s  by  the  entirety, 
ranci-  even  thouKh  payable  to  liene- 
h  the  decedent 


I»rty 


lid    .lo 


curtesy    (or 


iiie  s[M>iisi 
SUPPLEMENTAL  DOCUMENTS 

If  the  decedent  was  a  resident  and  di.'d  l.wtate,  two  copi(.»  of  the 
II,  one  of  them  certified,  must  be  filed. 

If  t  lie  d.-eedent  was  a  nonresident  citizen,  the  followinK  document* 
list  be  filed  with  the  return: 

(1)  A  copy  of  the  inventory  of  projierty  and  the  schedule  of 
liabilities,  claims  axainst  the  estate  and  expenses  of  administra- 
tion tiled  with  the  foninii  court  of  probate  jurisdiction,  certified 
by  a  pro|x.'r  official  of  such  court. 

c.'i   A  copy  of  the  return  tiled  iiniler  the  foreign  inheritance, 
estate,  legacy.  BUeees.sion  tax,  or  other  death  duty  act,  certified 
proiKT  olhcial  of  the  foreign  tax  department, "if  the  estate  ia 


subj.'ct  to  such  a  f 

(.•))    If  theilece.t 

Other  siipplementi 

explained  iiii.ler  the  i 


dii-il  I 


■state,  a  certified  copy  of  the 
Its  may  be  re.piired  as  hen 
s  for  the  several  schcduks. 


ill. 


Till 


EXECUTION  OK  RETURN 

I  form  consists  t»f  the  cove 


TIME  AND  PLACE  FOR  FILING  RETURN 


The  return  for  the  esta'e  of  a  ri'si 

1  with  the  collector  in  whose  district  the  i 

f  at  the  time  of  death.     The  return  for  the 

Hi/en  must  be  tiled  «it!i  the  colle 


ite  of  i!'.e  I'.cctV.enl's  ' 
i-vt  d.c.  .'.cm  tv.ust  Iv  t 
.'CiNleiit  had  his  d.^ni- 
stale  of  a  no!.re<viev.t 
■  district  the  erk>ss 


the  I'nitiHl  States  wa*  situated:  or.  if  the  cro?*s  i 
I'nited  States  wa*  situated  in  more  than  one  dtstrici.  ^^r  rf  r.o 
I  of  the  gross  estate  was  situated  in  the  I'nited  State*,  i:  n-.usi 
I  l!U-d  with  the  Collector  f.>r  the  Second  Pis-rict  of  Now  York,  or 
such  collector  as  the  Cotnn;is*ioner  may  designate. 


heels  and  20  inside  sIrm'Is  nutn- 
bere.l  in  consi'cutive  or.ler.  A  complete  set  should  be  iiseil  for 
every  copy  of  the  return  rec|uiri.l.  I'.ir  c.inveni.'iice  in  Ivpinft 
carbon  eopiis.  the  sets  as  issue.1  may  he  readily  separate.l  anil  the 
corresiHinding  sluvis  matched.      W'hrn  romplrir'l.  mrh  .o/n/  nf  the 

rtf.'-'l  l,<  U  <.'../  Itiusf  hr  prrmantnUl)f,int.n,il  tn,j,lhr'  •nth  nil  ihertt 
iFi  ptoiif  ,<r,l,r.  .Any  suitable  ty|H'  of  papir  fu.s|eiier  may  lie 
ulii:z»'d  for  this  piir|H>se.  Ordinary  wire  staples  an-  recommended 
for  tl'.e  ri'turii  of  average  siz.'.  Thi'  rrlurn  niufi  In-  filnl  in  diiplirate. 
a::  s^r-tt  p'OM.i.,;.  n  .mKrr.l  I  to  XXII.  mint  he  tnrlniled. 

ir-i('  tflij,  on  ,i'i<  siJf  ../  c.i.A  thrri  uf  unptr.  If  there  is  not  sufii- 
ciev-T  <;»aice  for  all  entries  under  any  of  llie  printed  schedules,  use 
a:i.';*':ial  sheets  of  the  same  size,  aiifl  insert  in  the  proixT  order 
::;  ".he  rtvirr..  X'A  inforniatiim  re.iuire.l,  as  imlicated  iin.ler  "Cen- 
erol  Ir.fortuation,  "  must  Ije  supplieil  in  the  spaces  provided.     The 

a  i«-inu-7        Sheet  I 
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Schedule  E 
Jointly  Owned  Property 

(1)  Did  the  decedent,  at  the  time  of  his  death,  own  any 
property  as  a  joint  tenant  or  as  a  tenant  by  the  entirety,  with 
right  of  survivorship  1    Yes. 

(2)  If  so,  state  the  name  and  address  of  each  surviving 
eotenant.  Mr.  Thomas  McDonaugh,  1436-23rd  Avenue,  San 
Francisco,  California. 

Value  at  date  of 
death 
Total  (also  enter  under  the  Recapitulation, 
Schedule  O)  $607,014.10 

Estate  of  Peter  P.  McDonough  Schedule  E— Sheet  VIII 
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■— llto 

fal«a  aa  of 

I. 

too 

tenlMii  Til^ptwi  •■«  TMlacnpd  *    ji  i 
Oipltol  *iMk 

•    Jl,»7$.00 

t. 

7,|H 

iMk  •t  tmmrtm.  1.  T.  ft  0.  A.  Cmmm  stMk 

33k.«7.50  • 

3. 

m 

iMMtfBU  QU  r    im  Cmh*  StMk 

6,25i.2$  t  ,  ' 

k. 

uo 

0— — lldn^^  iKtarml  Om  rmam  Coital  cUak 

li.76«.?$  W-i 

U 

1«000 

Oiw«l  il»Wn  CaiymnUflB  Umm  stMk 

«),12$.00  - 

i. 

IfOOO 

OmhmI  Pt*li«  OttllUM  OwyM«Ufln  C«aMi  steak 

U,562.«) 

T. 

5 

IWuJ? 

1. 

Its 

lAMla  OUtM  PctroUs  CwpenUoa  Tnat 

e«rtinMt«  for  ClaM  ■  V  •te«k 

to».37^^f 

f. 

t$o 

iHik  >— Till  Oil  r— liiiiai  Q^iitol  vteok 

7,37S.OO  ^ 

•. 

MOQ 

flwLfU  Om  9mL  KlMirl*  fii^inj  Commb  siook 

yi,$50,oo  ^toT^ 

1. 

1,000 

PkdfU  Mblls  ScmM  C«i9«qr  Comb  ■took 

15,125.00   - 

«. 

1,000 

fmittm  Nblia  Sm^Im  rumq  Cown  (■«». 
T«tlM)  steak 

15,125.00 

3. 

aoo 

HaASim  %laphai»  and  Talagrapk  Cai^a^  Ccbmb 
•Uak 

20,350.00  ^ 

Jb. 

MO 

SMtli  CwollM  Oaatrlo  4  Gaa  ri  pi^j   Piaiia 
•taak 

700.00  ' 

s. 

1,000 

Standard  QU  Pfany  of  Urn  i*nmr  CaplUl  rtoak 

77,1«7.9D  ^ 

i. 

l.JOO 

Standard  OU  Piimm'  af  Cali/orala  Ca|>ltnl  stoak 

153,750,00 

7. 

A 

Tom  P*lla  Unrimm  Pnniiny  CaiaaB  ataak 

6,256.00  r 

1. 

10,000 

Tianaaaailaa  Gacparafclon  Capitol  atoek 

247,500U»    / 

». 

JfOOO 

OMaa  QU  riipanj  eT  CaliranU  Capital  atook 

67,500.00 

SO.  •    S,000 

IL.  20,000 

e.  is,soi 

t>.  10,000 

ik.  10,000 

V*  5,000 


IktMwUaaal  ^ydia  Ilaairla  Sjratan  Caofwllbla 
tf  OaU  Oabaateraa,  datad  April  1,   1929  daa 
Ayrtl  1,  19^ 


ft,o5o,oo 


QU««d  SM«*  ar  AMTlaa  2^  Traaaair , 

daiad  laHa^ai  15,  19h3  daa  Daaa^ar  15,  I969/6I1 

VMtad  Stntaa  •t  Anarlaa  2^1  Traawuy  Banda, 
-  -  ■  1,  19bk  daa  Ikkrah  15,  1J70/65 


DkBltad  Stntaa  of  »narioa  2^  Traasvrx  B«nda, 
-  ^  ir  15,  Wk5  «aa  naawtiar  15,  1572.67 


Hm  Oiltotf  Stntaa  •(  Awriaa  2^  Transaiy  Band 

dated  Oatebar  20,  lykl  daa  Sapte^bor  15,  1972/67 

Tka  VUted  Stetaa  af  AMrlaa  2|S  Traaauy  Bond, 
1,  Mfcii  daa  Sarah  15,  1971/66 
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RaiL  PBOPF.BTT  HSLD  BY  PtTKR  P.   MqDOHQUCH 

iiMb  mm  Mo6dH6t)flH  iS  JoMT  tflOHB 

Ja^rofi  nml  Propartf  looatad  In  the  City  and  County  of  Saa  Fntnolsoo,  SUt« 
of  CaliromU,  dMlcnatod  aa  foUomi 

16,    HKD.  ont 

li06  >  S3rd  ATwnaa,  San  Pranclaoo,  lot  No.  38,  AaaoMor'a 
aiMk  1831»  U(al  daaorlptloo  aa  follovai 

BnxmiMO  at  a  point  oo  tho  aastarly  lina  of  Tvonty- 
third  ivnxM,  diatant  tbarooo  200  foot  aoutborly  fraa 
tho  aouthorly  lino  of  Judah  Strooti  running  thonoo  aoutharlj 
aleag  aaid  Una  of  TMoty-third  Atmiuo  ^  foot)  thonoo  at  a 
riftht  anflo  aaatarly  96  foot,  aoro  or  loss,  to  a  lino  droan 
■otttharlor  fraa  a  point  on  tho  aeatbarly  lino  of  Jodah  Stroot, 
diatant  thoraon  llj  foot  and  5  inoboa  oaatorly  fraa  tho 
aaatarly  lijw  of  Tatatjr-<third  ATonuo,  to  a  point  on  tha 
BMrUMrljr  llao  of  Kixtchaa  Straot,  diatant  tharaon  70  faot 
aad  4  iaahas  aaatarly  fraa  tha  aaatarly  Una  of  iMnty^ 
third  Avamai  thwa  aorthaaatarly  alaag  tha  llao  ao  dnom 
$0  faat,  aoro  or  laaa,  to  a  lina  draan  aaatarly  fraa  tha 
paiat  of  bagiBBiact  *t  a  right  aaglo  to  tho  oaatorly  lina 
af  IWattyo^third  Avanaa)  thaaea  aaatarly  aloac  aaid  laat 
Una  aa  dnaa  99  faat,  aoro  or  laaa,  to  tho  point  of  boclon- 
iac* 

Balac  »Miiai  af  OOTSUM  UIO  BLOCK  10.  7li7*  Cl5,000.00 

kl$-17th  ATaaaa,  San  Pyaaeiaoo,  Lot  lo.  It,  Aaaoaaar'a  Blaok 
■••  1527*  la^  daaaripUoa  aa  foUaaai 

HRKOWZKI  at  a  paint  on  tha  aaatarly  liao  of  Savontooath 
AWaaa,  dlataai  tharoaa  7$  faot  aoathor^  fraa  tho  point  foraod 
by  tha  lataraaatiaa  of  tha  aaatarly  liaa  of  Sovaataaath  ATnua 
alth  tha  aaatharljr  liaa  of  Oaaxy  Boulat«rd)  and  naaiag  tbaaoa 
aaatharly  alMf  aaid  liaa  af  Saraatoaath  Avaaaa  25  faat}  thaaaa 
at  a  H0X  aivXa  aoakailjr  tZ  faat  ai^  6  iaahaai  thaaaa  at  a 
rliht  aaclo  northorly  2$  footj  and  thaMo  at  a  right  angla 
aaatarlx  II  tmt  and  6  laahaa  to  tha  polJit  of  bofiimiBS. 

•aii«  part  af  OOBm  LAID  BLOCK  W.  267*  U,S00.00 

it*    fUBB,  TMdBt 

Bhliya»ad  rail  propaHy  laaatad  ia  Coatia  Caato  Ceoaty,  StaU  af 
Oallftaaia,  LapO.  daaarlpUaa  aa  follaaai 

All  tlMt  aartala  roal  piaparty  altMtad  U  tha  City  of 

Caartgr  af  Caatm  CaaU,  Stata  of  Califania,  daaerib- 


Lato  If ,  ao  aad  21  la  Blaak  Q,  aa  daliaaatad  i^aa  that  oar> 
taia  aip  aaUtlad,  "Map  Ra.  3  of  tha  Toaa  af  POUT  UCWOn),* 
holJH  •  portioa  af  lata  51  aad  U  of  tha  final  parUUon  of  tha 
■aa  PUbla  RaMba,  Caatm  Caata  Cooaty,  Califomlai  filad  Sap- 
ta*ar  12,  IfOO,  U  Baak  t  af  Ikpa,  paga  107,  ia  tha  offieo  of 
tha  Cawty  laaardar  af  tha  Caaaty  of  Caatra  Coota,  StoU  of 
Oalifianda.  1,200.00 

tf.   HKB.  rooiti 

Olii^rafad  laal  pvapar^  laaatad  ia  tha  City  af  Bariuliy,  Cooaty  af 
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llMiili,  SUt«  of  CklifomlA,  UfAl  dMorlptioB  aa  f«llOTai 

BfcL  PHOran  in  Um  City  of  d«rk«liqr,  Coontgr  of 
3t*U  of  Calif  oral*,  dMoribad  aa  feXIaaai 


LOIS  156,  157  and  156,  aa  aaid  lota  ara  ahoan  on 
Um  'Ibp  of  lorth  Tarraoo  Tract,  AlaMda  Ca.  Cal.",  fUad 
Oatobar  12,  1906  in  book  20  of  liapa,  paga  80  la  tba  offlaa 
of  tha  Couatjr  Racordar  of  ilaaada  Count/.  I        1|$0»0C 

roial  Aoooaat 

Bank  of  iaariaa  ■atiooal  Traat  and  Savlnga  Aaaoalatlaa, 

CI  ay  Mw1<B«aiT  Braaab,  in  wmm  of  Pvtor  and  Tbaamm 

ii^ 
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Deductions 

Schedule  J 

Funeral  and  Administration  Expenses 

Item  No.  Amoiint 

1  Executors'  commissions— amount  estimated $     2,500.00 

2  Attorneys'  fees — amount  estimated  2,500.00 

Funeral  Expenses 

3  Carew    and    English    Mortuary,    Masonic    and 

Golden  Gate  Avenues,  San  Francisco 1,179.10 

4  Monsignor    James    P.    Cantwell,     St.    Brigid's 

Church,  Van  Ness  and  Broadwaj^,  San  Fran- 
cisco     150.00 

5  Rev.  Alexander  Cody,  S.J.,  St.  Ignatius  Church, 

2130  Fulton  Street,  San  Francisco 100.00 

6  The  American  Florist,   1217   Polk   Street,   San 

Francisco,  California 157.85 

Miscellaneous  Administration  Expenses 

1  San  Francisco  Art  Gallery — Appraising  house- 

hold furnishings 25.00 

2  Walter  H.  Levison — Appraising  jewelry 45.00 

3  Bekins  Van  and  Storage  Company — Packing  and 

hauling  decedent's  furniture 192.68 

4  F.  M.  McAuliffe,  Appraiser — Fee  for  appraising 

probate  estate  and  joint  tenancy  property 58.43 

5  Title  Insurance  and  Guaranty  Company — Name 

Run  Report  San  Francisco  real  property 5.00 

6  Richmond   Martinez   Abstract   and   Title    Com- 

pany— Contra  Costa  County  real  property 5.00 

7  Richmond  Martinez  Title  Company — Richmond 

real  property 15.00 

8  California  Pacific  Title  Insurance  Company — San 

Francisco,  City  and  County,  real  property 12.50 

9  Estimated  closing  costs,  Notary  fees,  etc 100.00 

Total  (also  enter  under  the  Recapitulation, 

Schedule  0)   $     7,045.56 
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Schedule  K 
Debts  of  Decedent 

Item  No.  Creditor  and  Nature  of  Claim  Amount 

1  Dr.  Olav  Kaarboe,  909  Hyde  Street,  San  Fran- 

cisco, California  $       650.00 

2  Dr.  Arthur  L.  Bloomfield,  M.D.,  Stanford  Uni- 
versity Hospital,  San  Francisco,  California 750.00 

3  Thomas  McDonough,  1436-23rd  Avenue, 

San  Francisco,  California,  Payment  of 

following  debts  incurred  by  decedent : 
Hospital  bills  during  last   illness    (St. 

Francis  Hospital)  $1,653.40 

Services  of  nurse  1,165.00 

Office  rent— two  months 230.00 

Additional  nui-sing  service  and  rent  of 

decedent's  apartment 150.00 

Maid  service — two  months 250.00 

Mrs.  Matthews— practical  nurse  250.00      3,698.40 

4  Thomas  AUee  Corporation — closing  bill  account 

of  decedent — 890  Post  Street,  San  Francisco  ....  5.25 

5  Borden's  Dairy  Delivery  Company,  1325  Potrero 

Avenue,    San    Francisco,    California — closing 

bill  account  of  decedent 2.80 

6  Collector  of  Internal  Revenue — 1st  California — 

1944  Income  Tax  Deficiency — Interest  to  date 

of  payment  208.03 

7  Franchise    Tax    Commissioner — 1947    State    In- 

come Tax  104.37 

8  Sherwood  and  Lewis,  703  Market  Street,  services 

rendered  in  preparation  of  income  tax  returns         200.00 

9  Lamaxsou  French  Laundry.  2671  Sutter  Street, 

San  Francisco,  California — closing  bill  account 

of  decedent  11.10 

10  The  White  House — closing  bill  account   of  de- 

cedent    2.61 

11  Pacific  Gas  and  Electric  Company — closing  bill 

account  of  decedent .93 
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12  Claim  of  Arthur  Klang  for  services  as  attorney, 

bookkeeping  service  and  office  assistance — 
balance  due — suit  filed  by  creditor — answer 
filed  by  bank 6,400.00 

13  Claim  of  Joseph  A.   Brown,   attomey-at-law — 

services  rendered  (in  dispute)  14,000.00 


Total  (also  enter  under  the  Recapitulation, 
Schedule  O)  $  26,033.49 
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Schedule  O 
Recapitulation 

Value  Under   Value  at  Date 
Schedule  Gross  Estate  Option  of  Death 

A  Real  estate  

B  Stocks  and  bonds 

C  Mortgages,  notes,  and  cash $  18,395.18 

D  Insurance  300.00 

E  Jointly  owned  property  —  $1,214,- 
028.20—1/2  contributed  by  dece- 
dent      607,014.10 

F  Other  miscellaneous  property 8,292.50 

G  Transfers  during  decedent 's  life 

H  Powers  of  appointment  

I  Property  previously  taxed 

Total  Gross  Estate $634,001.78 
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Schedule  Deductions  Amount 

»T      Funeral     and     administration     ex- 
penses   $     7,045.56 

K     Debts  of  decedent 26,033.49 

L     Mortgagees  and  liens  

M    Support  of  dependents 

Item  (a)  Total  of  above  de- 
ductions   $  33,079.05 

Item  (b)  Value  of  property  sub- 
ject to  claims 26,787.68 

Allowable  amount  of  above  de- 
ductions (item  (a)  or  item  (b), 
whichever  is  the  smaller. )  ( See 
note)  $  26,787.68 

M   Net  losses  during  administration 

N     Charitable,  public,  and  similar  gifts 

and  bequests  $  26,787.68 

Total  Allowable  Deductions, 
except  specific  exemption 
and  property  previously 
taxed  

Note:  If  item  (a)  exceeds  item  (b)  attach  an  additional  sheet 
showing  the  computation  of  item  (b). 
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SCHEDULE  P.     NET  ESTATE  FOR  THE  BASIC  TAX— RESIDENT  OR  CITIZEN 

Intlrucliont. — Tlii:"  schnclule  ahoulil  Im-  uwil  only  for  Ihp  calate  of  a  rcaiilcnt  or  citiicii  of  Iho  United  fitalra. 


Total  gross  C8tat« _ 

Total  allowable  dedti<;tion8,  except  specific  exemption  and  property  previously  taxed 

S|wcific  exempt  ion , 


Total  deductions,  except  property  previously  taxed  (item  2  plus  item  3) 

Dwiuciiiin  for  propi-riv  previouslv  taxed  without  proportionate  reduc- 
tion tSche.iuli-  1.  iloni  (c)) J., 

Proportionate  riHlucliun  (m^  instructions  for  Schedule  I  as  to  computation, 
subparagraph  (3)  under  "Limitations") $.. 

Ket  deduction  for  property  previously  taxed  (item  fi  minus  item  6) 

rotal  deductions  (item  4  plus  item  7) _ 

NVt  ostato  (item  1  minus  item  8) 


$.l!M»7.68 


$126^£7«6a 


»    6JMQ1..7I 


U6,787.6a 


'    ^i*"|-'" 


SCHEDULE  Q.     NET  ESTATE  FOR  THE  ADDITIONAL  TAX— RESIDENT  OR  CITIZEN 

Instructionf. — This  schedule  should  be  used  only  for  the  estate  of  a  resitient  or  citizen  of  tlie  United  States. 


$- 

i$*7e7,« 

60.  000  00 

$    63)i»QQl.t7.0 

3iH*ci(ic  exemption „ 

Jk>»787.M 

Deduction  for  proiwrtv  prt-viously  taxed  without  proportionate  reduction 

(Schedule  I,  item  (e)) $ 

Proportionate  rt-ductioii  (see  instructions  for  Schedule  I  as  to  oomputa- 
tion,  subparagraph  (3)  under  "Limitations") $ 

Net  deduction  for  proiwrtv  previously  taxed  (item  6  minus  item  6) 

Total  deductions  (item  4  plus  item  7) •. 

M«797«4i 

S'et  estate  (item  1  minus  item  81 

..    SkTaOiuJO 

SCHEDULE  R.    NET  ESTATE— NONRESIDENT  NOT  A  CITIZEN  OF  THE  UNITED  STATES 

Imlrucliom. — This  schedule  should  be  used  only  for  the  estate  of  a  nonresident  not  a  oitiien  of  the  United  Stat«a.  Bee  instruotloiu 
Icr  "Deduction  o]  adminitlration  apemet,  claimt,  etc."  and  "Specific  exemplion"  on  the  bacic  of  sheet  XX.  Utt  Form  70eh  iSclfdvU* 
I))  irulead  oj  Schedule  R  for  compulalion  oj  net  etlate  in  cote  of  decedent  who  at  the  lime  of  hit  death  mu  domieiUd  tn  Camida  etnd  nai  a 
len  oJ  the  I  niled  Slalei.  


Value  of  gross  estate  in  the  United  States  (Schedules  A,  B,  C,  D,  E,  F,  O,  H,  and  I) 

Value  of  gross  estate  outside  the  United  States,  not  including  real  property  (attach  Itam- 
iied  schedule  sheet  showing  values) 


Value  of  total  gross  estate  wherever  situated  (item  1  plus  item  2).. 
Gross  deductions  under  Schedules  J,  K,  L,  and  M _ 


Net  deduct  ioiM  under  Schedules  J,  K,  L,  and  M  (that  proportion  of  item  4  that  it«m  1  bean 
to  item  3) _ _ _ _ _ 


Charitable,  public,  and  similar  gifts  and  bequeats  (Sohedtile  N) 

Specific  exemption - 


Total  deductions,  except  property  previously  taxed  (item  6  plus  items  6  and  7)„ 
Deduction  for  pro|>erty  previously  taxed  without  proportionate  reduction 

(Schedule  I,  item  (c)) _ _ t 

Proportionate  reduction  (see  inatructioiu  for  Schedule  I  as  to  eomput»' 

tion,  subparagraph  (3)  under  "Limitations") $ 

Net  deduction  for  property  previously  taxed  (item  9  minus  it«m  10) 

Total  deductions  (item  8  plus  Item  II) _ 

Net  estate  (item  1  minus  item  12),. 


2.00tt00 


NiwP, 


ESTATB    OF_ 


ScHBDOLM  P.  Q.  am  R — Snar  XIX 
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ComputatioTi  of  Tax 

1.  Gross  basic  tax  (Use  column  (1)  of 

Table,  Sheet  XXII)  $  17,860.71 

2.  Credit  for  State  inheritance,  etc., 

taxes  (not  to  exceed  80%  of  item 

1)    14,288.57 

3.  Gross  basic  tax  less  credit  for  State 

inheritance,   etc.,   taxes    (item   1 

minus  item  2)  $    3,572.14 

4.  Total  gross  taxes  (basic  and  addi- 

tional) (Tentative  Tax)  (Use  col- 
umn (2)  of  Table,  Sheet  XXII)  $162,224.94 

5.  Gross  basic  tax 17,860.71      144,364.23 

6.  Gross  additional  tax  (item  4  minus 

item  5)  

7.  Total  gross  taxes  less  credit  for 

State     inheritance,     etc.,     taxes 

(item  3  plus  item  6)  $147,936.37- 

8.  Credit  for  Federal  gift  taxes 

9.  Credit  for  foreign  death  duties 

10.  Total  credit  for  Federal  gift  taxes 

and  foreign  death  duties  (item  8 
plus  item  9)  

11.  Net   estate    tax    payable    (item    7 

minus  item  10)  $147,936.37 

Estate  of  Peter  P.  McDonough     Computation  of  Tax — Sheet  XX 
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EXHIBIT  2 

Treasury  Department 

Internal  Revenue  Service 

San  Francisco  5,  Calif. 

May  25,  1951. 

Office  of 

Internal  Revenue  Agent  in  Charge 

San  Francisco  Division 

74  New  Montgomery  Street. 

In  Replying  Refer  to: 

Estate  of  Peter  P.  McDonough. 
Date  of  death :  July  8,  1947. 

Bank  of  America,  NT  &  SA,  Executors, 
.300  Montgomery  Street, 
San  Francisco,  California. 

Gentlemen : 

There  is  enclosed  for  your  information  and  files 
a  copy  of  a  report  covering  the  examination  of  the 
return,  Form  706,  of  the  above-named  estate,  re- 
cently made  by  a  representative  of  this  office.  You 
have  indicated  your  agreement  to  the  adjustment 
of  tax  liability  shown  in  the  report. 

The  item  checked  below  explains  briefly  how  set- 
tlement of  the  agreed  tax  liability  will  be  accom- 
plished through  the  office  of  the  Collector  of 
Internal  Revenue  for  vour  district. 


i 
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Very  truly  yours, 

/s/  F.  M.  HARLESS, 

Internal    Revenue    Agent    in 
Charge, 
ovh 
Enclosure. 

[x]  Deficiency:  The  collector  will  present  to  you  at 
an  early  date  a  bill  for  payment  of  the  net  de- 
ficiency in  tax,  together  with  interest,  at  which 
time  remittance  should  be  made  to  that  official, 
provided  you  have  not  already  paid  the  full 
amount  due. 

Q  Overassessment :  After  the  overassessment  has 
been  certified  to  the  collector  by  the  Commis- 
sioner of  Internal  Revenue,  the  amount  will  be 
refunded  or  credited. 


Preliminary  Statement 

Statement  of  Tax  Liability 

Estate  Tax— Tax  previously  assessed  per  EAR $148,643.33 

Adjustments  to  This  Report 
Deficiency   $       646.51 

Correct  tax  liability $149,289.84 

The  deficiency  here  results  principally  from  a  reduction  in 
the  amount  of  attorneys'  fees  and  executors'  commissions  allowed 
previously  on  the  basis  of  the  amounts  therefor  actually  ex- 
pended. 

Table  of  Contents 

Schedule       1.  Line  Adjustments. 
Schedule  1-A.  Explanation  of  changes  in  gross  estate. 
Schedule  1-B.  Explanation  of  changes  in  deductions. 
Schedule      2.  Computation  of  tax. 
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LINE  ADJUSTMENTS— ESTATE  TAX 
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Schedule  No.  1-B 
Explanation  of  Changes  in  Deductions 

Per  RAR      Corrected 
Schedule  J — Funeral  and  Administration 
Expenses 

Executors'  Commissions  $  6,000.00     $  4,957.24 

Attorneys'  Fees  7,500.00        6,457.24 

Totals  $13,500.00    $11,414.48 

11,414.48 

Decrease $  2,085.52 

To  adjust  for  amounts  allowed  for  executors '  commissions  and 
attorneys'  fees  in  RAR,  and  for  such  amounts  actually  paid. 
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rorm  irra 

TREASURY  DEPARTMENT 


fg»   k 


Dati  or  Death 


M7  6.  UliT 


SCHEDULE 


COMPUTATION  OF  ESTATE  TAX 


m    « 

»    Btft 

CouacnD 

3»SMi«95 

,50^580103 
$51*58003 

Net  Mtate  (for  addition*)  t»x) 

1    Omm  bMi<<  **^ 

X7«fA«73 

iB,ian9ja. 

3.  Gradit  for  State  inheritance,  etc.,  taxei..      

lh*179.T8 

ihMi^n 

8.  Groaa  baaie  tax,  leu  credit  for  State  inheritance. 

1 

263»7S3^ 

s     3,fil$JO 

lUSiXMJS 

ViSlU^Ti 

ia,afi9^ 

e.  Groa*  additional  tax  (item  4  minus  Item  5) 

Ogoo 

0.00 

3ii5,67Uli 

7.  Total  groea  Uxea,  leas  credit  for  State  inherit- 

3li8»filt3a3 

il«9a69A 

OyOO 

9    Credit  for  foreign  death  dutiee 

QUOO 

OJOO 

10.  Total  credit  for  Federal  gift  Uxea  and  foraicn 
death  duties  (item  8  plus  item  0) 

0.00 

11.              Net  estate  tax  payable  (item  7  minus 
item  10)     

ilf^^iyjj 

iitf»jaB9.« 

HAtOHM 

Deflcieney/cJWHHBHi- 

•    fl(^ 

nijn 


/»3 


skAfrar  Dar*  ■nmrr 


CNTTBD  STATES 

ESTATE  TAX  RETURN 

(T*  b«  cxMatad  *a4  U^  ta  *mHtca<«) 


iMealdMtk. 


[widmrt  (doaidb)  at  Uim  o/  <l6*tk  ..!' 

SliMHkip  (—tionahty)  U  tisM  of  death  .-.lA^. 

GBNKSAL  DiSnCCTlONS 

BTATtm  AlTD  GKXSKAL  DISCUPTIOX 


a.  II  to  iB^aiM  was  u*  tnwccr  or  u*  tMti*  bm  «mm  awl 
•t  «aa  M7  fitladhf  Icaacy.  drrtoc,  or  JhuniaUia  tkam.  Tla 
<tl  iitli  o«U«>iiiti<iry  toth»  <iniiiMl  >»  —  >iiriat  — tfca 
■mtaa  «  fcMBTT  or  tkc  ezuat  Ihorauf. 

Ft4nri  oMai*  tuMioa  (ckaptOT  I  of  Ik*  la>»— I  •■taaar  Coda) 
MMt*  rf  Ua  bMiroMaia  «aa  Ifttiikmfm  A)  aad  tka  adaHkaal 
■at*  taa  (aabctepiar  B). 

I>  ikt  CM*  of  a cMiaaa  or  iiJiial  of  tka  UaMad  8la*i%  a •« 
■raptioa  of  (lOMM  ii  aMkoriaad  kr  U»  pspoaa  of  tte 


tt  tkoraof)  hv  cMala,  takoriuaca,  to^cy.  ar  aanaoiaa 
arid  a  8MC,  T«iilar7.  tk*  DMitet  of  CiilMHa.  or  aay 
Soa  of  tkTualMd  SMaoL     Na  •■*  aradH  ia  aloa^Ua 

^M(  Ike  atUMeaal  Mlato  taa. 

Tndto  lev  Fmltral  fM  taaao  an.  aMtar  oartala  iiaBHwa,,  alow- 

ilr  ^BiMi  botk  ika  taaiia  aad  tkt  ^Aioaal  aMata  laaM. 

Ia  tkTwa  of  a  cMtooa  or  laMMt  of  Ika  TWtad  Blaloa.  aradR  k 


daty  iaaoaadlB  (kaat 
^•aia.  aad  oMate  daty  If  not  i  ia  Nortkoralrataad.  (Bka 
&aSu  Mdar  Do^k  Daty  Coanatioaa"  aa  Ika  faaek  of  ihnt  n.) 
BHonat  laniilii  iiitiul  Ika  ililuMfcaliiia  of  Ika  lax  HaHhy 
'  Ikr  r- T—  of  liliaiao  or  naidma  of  Ika  CaMad  tNatoi  aad  Iht 
id— »  ae>  citiaMO  of  Ika  faHad  B»a*oa      (Bifii 


I  of  IW  Caiiad  StaMa"  oa  the  baf  k  of  (bM*  XX. 
ESTATBS  rOI  WHICH  BETCmN  BCQUUtEO 

A  rxiaa  oa  tki»  Idra  Ba«  b*  Had  for  tbe  oMaie  of  eT«rr  cilijce 
'  rcMdcat  irf  Ika  Uaiiad  Stalaa  akaoe  pqa*  aotala  m  dedaed  by  Ika 
aiale  taiaadod  IWUOW  m  Talaa  tt  tkt  itf  tf  imtk.  (Baa 
BMatn  of  PiMiM  Dyfac  bcfora  Odaiior  St  IMT*  oa  Ika  back  of 
wn  II  for  iaiuiallna  oa  Ika  iii|aki»iial  of  a  i««ara  ia  Ika  oaM 
a  rcMdMl  or  dliaoa  dyiac  prior  t«  Ikal  daUL) 
Tbr  nlar  of  Ika  pooa  aotala  at  Ike  data  of  Ike  dccnkal'o  deatk 
mrM  tka  Itolilj  for  Ikr  Siaa  cf  Ika  rctan.  ruardhai  of  aay 
^iMltiT-  ai  of  a  g^bananl  tee  tkat  bmt  be  adopted  br  the 
Bcvtor  aader  tka  lawiMcae  of  •ectloci  tWifi  ct  ib»  lotcraal 
avaaaeCadfc 

Tmi  AND  PLACS  POK  POING  BmntN 

Tbe  lema  a  doe  15  axntlia  after  (be  date  of  Ike  Jn«d»fi 
Btb  Tbe  Rtvra  for  tbe  eelata  of  a  rieMtat  dteadml 
■dvithtkeeoBaclariawhoaadiatrict  IkadeeadMlba'  ' 
le  at  Ike  Itea  of  deatk.  Tke  letan  for  Ike  eelale  of  a 
liMB  aaet  ba  tied  wilk  Ika  caledar  ta  whoea  dMiiet  tka  noea 
late  la  Ike  O^lad  Blataa  war  eilaated:  or.  I  Ika  ptaa  artaie  m 
a  I'mwd  Slalaa  vaa  eitaated  ia  BMre  than  one  dinrin,  or  if  ao 
irt  of  Ike  poB  Mtali  aaa  eituatcd  ia  tbe  I'oited  State*,  it  miat 
I  fiknl  wilk  Ika  Colartor  for  Ika  Saooad  Datnrt  of  New  York,  or 


PATMBTT  OP  TAX 


GKMi  ISTAn 

Mcai  prorMoa  of  tka  HadMa  aea^te  tka 
of  pranrty  ta  Ika  MHBl  W  tka  daa» 
paatohy  mpedtm^  fciiad^  aa  ■aaa 

■  iHMhB  aadi  darti*  tka  daaadMtli  Ma  «i*- 
Md  Ml  aaaMmCiaa  la  aaaay  ar  aaarli  vaMk. 
a«k  ri^  af  iitf  Miit  taaaila  by  tka aaHnty. 
"i_i  a  iillJtprapawy^Mel  I  i  l  i  aeaa  lkaa^_^ faya^a  *a  baa»- 
MhIm  atkar  tkaa  tta  oetaia,  pmylj  a«ar  atlab  tka  dHafci* 
poaaeand  a  pover  of  etnaiiiiiaaat.  aad  daaav  or  aaMnv  (ar 
etataiuiy  late  la  liea  ikeiaof)  of  tka  arrtakig  ipaaaa. 

SCrPUMSKTAL  OOCtntBTTS 

PlkailiBim  waaaiiilli  I  aaJ«id  «iila>Maiinp<ii  at  Ika 
wfll.  oaa  af  tbaai  aeit«ed.  Baal  ba  BmL 

■aat  ba  Had  *«k  tka  roiara: 

(1)  A  aaay  of  Ika  laiwluij  of  aiipBty  aad  Ika  • 
ItafaiiitiM^  jwaa  aMtaai  Ika  ataMaad  asoM^  <f  i 
tkia  flad  «llk  tka  taa^  tumx  of  pnkata  JaiiBiMi 


Ika  III  III  kkirta 
hack  da^r  aM.  airt 
by  a  proper  iBniel  «f  Ika  tai*^  laa  dipaMaaal. « tka  ata 
aabieet  lo  aaak  a  taatn  las. 

A)  If  tbe  iliiiilialSedliKil^a  liilHila»yaf  tkawi 

Other  tapaleaaalal  daeaaaat*  nay  ba  laoaaad  a*  haniai 

1  aaidar  Ika  laatieiii  iia  for  the  ferend  iibiiulia 

KXBcrnoH  or  KrrrsK 

Tbi*  f«r«i  eoaalMa  af  tka 

A      II  iim  eea    ii   n  he  ._ 

U  II  Mlilif.  eaoA  eaai  of  *e 

W| iiiiiat/iiiiiil  iijiilii  »^  Jrekeaa 

ai   aieaa    eeder.     Aay  iiiiuMi  type  af  papa-  tMtaaw  aay  ha 
alfliaed  for  IM*  parpoea.     Oldiaary  vtra  Mapia  ara  laaai 
for  Ik*  man  of  aearwe  aha.     TV  nfara  Mart  Ae  Jkd  la  i 

jm  aU*t.  pruidii.  a laif  /  t*  XXff.  aaaar  i 

irnli*al»aa*MMd*V*a(A«k*if  e^^ap*^.     Ul 
deal  «aea  far  all  aaufai 

aiWlteaal  akaet*  of  Ika  i . 

la  Ike  latarm.     Ail  iaforaaliaa  naiakad.  a*  iadtoalad  l 

oral  l^oraatioa,"  aaal  ba  miHii'  ^  *^  •*■**  ^a'***^     ^^ 


eacA  «k<if  e^  aaa*^.  U  tkara  to  aat  aa«- 
aads  aay  af  tka  priB*ad  iikilalin.  aa 
ua*  *iaa.  aad  iaseet  la  Ik*  priMr  aada 


EXHIBIT  3 


United  States  of  America  45 

Gross  Estate 

Schedule  A 
Real  Estate 

Did  the  decedent,  at  the  time  of  his  death,  own  any  real  estate 
in  the  United  States?  Yes. 

Value  at  Date 
Item  No.  of  Death 

Parcel  I  , 

1.  1/2  of  all  that  certain  real  property  situate,  lying  and 
being  in  the  city  and  county  of  San  Francisco,  State 
of  California,  described  as  follows,  to  wit :  Beginning 
at  a  point  on  the  easterly  line  of  Twenty-third  Ave., 
distant  thereon  200  feet  southerly  from  the  southerly 

line  of  Judah  St. ;  running  thence  southerly  along  i 

said  line  of  Twenty-third  Ave.  50  feet;  thence 
at  a  right  angle  easterly  96  ft.,  more  or  less,  to  a  line 
drawn  southerly  from  a  point  on  the  southerly 
line  of  Judah  St.,  distant  thereon  113  ft.,  and  5 
inches,  easterly  from  the  easterly  line  of  Twenty- 
third  Ave.,  to  a  point  on  the  northerly  line  of  Kirk- 
ham  St.,  distant  thereon  70  ft.  and  6  inches  easterly  / 
from  the  easterly  line  of  Twenty-third  Ave.;  thence 
northeasterly  along  the  line  so  drawn  50  ft.,  more  or 
less,  to  a  line  drawn  easterly  from  the  point  of  be- 
ginning, at  a  right  angle  to  the  easterly  line  of 
Twenty-third  Ave.;  thence  westerly  along  said  last 
line  so  drawn  99  ft.,  more  or  less,  to  the  point  of 
beginning.  Being  portion  of  Outside  Land  Block 
No.  747.    (See  Schedule  I)  $7,500.00 

Parcel  II 

2.  1/2  of  all  that  certain  real  property  situate,  lying  and 
being  in  the  City  and  County  of  San  Francisco,  State 
of  California,  described  as  follows,  to  wit :  Beginning 
at  a  point  on  the  westerly  line  of  Seventeenth  Ave., 
distant  thereon  75  ft.,  southerly  from  the  point 
formed  by  the  intersection  of  the  westerly  line  of 
Seventeenth  Ave.,  with  the  southerly  line  of  Geary 
Blvd.;  and  running  thence  southerly  along  said  line 
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of  Seventeenth  Ave.,  25  ft.;  thence  at  a  right  angle 
westerly  82  ft.,  and  6  inches;  thence  at  a  right  angle 
northerly  25  ft. ;  and  thence  at  a  right  angle  easterly 
82  ft.  and  6  inches  to  the  point  of  beginning.  Being 
part  of  Outside  Land  Block  No.  267.  (See  Sched- 
ule I)  5,750.00 

Parcel  III 

3.  1/2  of  all  that  certain  real  property  situated  in  the 
City  of  Richmond,  County  of  Contra  Costa.  State  of 
California,  described  as  follows :  Ivots  19,  20  and  21 
in  Block  "Q"  as  delineated  upon  that  certain  map 
entitled,  "Map  No.  3  of  the  Town  of  Point  Rich- 
mond ' '  being  a  portion  of  lots  51  and  43  of  the  final 
partition  of  the  San  Pablo  Rancho,  Contra  Costa 
County,  California,  filed  Sept.  12,  1900,  in  Map  Book 
''E,"  page  107,  in  the  office  of  the  Count}''  Recorder 

of  the  County  of  Contra  Costa,  State  of  California  ....      600.00 

Parcel  IV 

4.  1/2  of  all  that  certain  real  property  situate,  lying  and 
being  in  the  City  of  Berkeley,  County  of  Alameda, 
State  of  California,  described  as  follows:  Lots  156, 
157  and  158,  as  said  lots  are  shown  on  the  "Map  of 
North  Terrace  Tract,  Alameda  County,  California," 
filed  Oct.  12, 1906,  in  book  20  of  Maps,  page  80,  in  the 

office  of  the  County  Recorder  of  Alameda  County  — .      225.00 
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Deductions 

Schedule  J 

Funeral  and  Administration  Expenses 


Funeral  Expenses 

Amount 

Carew  &  English  Inc.,  350  Masonic  Ave.,  San  Francisco, 

Calif.,  Funeral  of  Decedent $1,252.03 

Rev.  Alexander  Cook,  S.J.,  2130  Fulton  St.,  San  Fran- 
cisco, Calif.,  Funeral  Mass  of  Decedent 150.00 

St.  Brigid's  Church  Broadway  &  Van  Ness  Ave.,  San 

Francisco,  Calif.,  Funeral  Services  for  Decedent 100.00 

L.  Bocci  &  Sons,  Colma,  Calif.,  Inscription  on  Dece- 
dent's Tomb  37.50 

Castro  Flower  Shop,  489  Castro  St.,   San  Francisco, 

Calif.,  Floral  Blanket  for  Casket  of  Decedent 113.30 

Total    (also   enter  under  the  Recapitulation, 

Schedule  0)   $1,652.83 

Estate  of  Thomas  McDonough  Schedule  J— Sheet  XIII 


Schedule  K 
Debts  of  Decedent 

Item  No.  Creditor  and  Nature  of  Claim  Amount 

1.  Flora  Riedel,  nursing-  services  9/2/48  to  9/17/48  ..$       75.00 

2.  Helen   Conklin,   795    Geary   St.,    San   Francisco, 

Calif.,  nursing  services,  rendered  decedent 12.35 

3.  F,  J.  Kilmartin,  125  Moncada  Way,  San  Fran- 

cisco,  Calif.,   reimbursement  for  amount  paid 

Rein  Moh  for  nureing  services  on  9/13/48 12,00 

4.  Dorothy  Nesman,  2872  Washington  St.,  San  Fran- 

ciscoi  Calif.,  nursing  services  9/11/48  to  9/12/48         22.00 

5.  Native  Sons  Florist,  Colma,  San  Mateo  Co.,  Calif., 

charges  for  flowers  for  graves  of  Mr.  and  Mrs. 

Peter  McDonough  14.35 
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Schedule  0 
Recapitulation 

Value  Under    Value  at  Date 
Schedule  Gross  Estate  Option  of  Death 

A     Real  estate  $       14,075.00 

B     Stocks  and  bonds 580,420.26 

C     ^Mortgages,  notes,  and  cash 29,040.66 

D     Insurance  

E     Jointly  owned  property 

F     Other  miscellaneous  property  ..  6,551.20 

G     Transfers  during  decedent's  life 

H     Powers  of  appointment 

I      Property  previously  taxed 444,033.18 

Total  Gross  Estate $  1,074.120.20 

* 
Schedule          Deductions  Amount 
J     Funeral  and  administration  ex- 
penses   $        1,652.83 

K     Debts  of  decedent  19,361.57 

L     IMortgages  and  liens  

M    Support  of  dependents 

Item  (a)  Total  of  above  de- 
ductions   $      21,014.40 

Item  (b)  Value  of  property 

subject  to  claims 1,074.120.20 

Allowable  amount  of  above 
deductions  (item  (a)  or 
item  (b),  whichever  is  the 

smaller)   $      21,014.40 

M   Net  losses  during  administration 
N     Charitable,  public,  and  similar 

gifts  and  bequests 5.000.00 

Total  Allowable  Deduc-  / 

tions,  except  specific  ex- 
emption and  property 
previously  taxed $      26,014.40 


Estate  of  Thomas  McDonough 
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SCHEDULE  P.     NET  ESTATE  FOR  THE  BASIC  TAX-RESIDENT  OR  CITIZEN 

I— Thia  achediile  ahoiM  be  iiaod  only  for  llio  estate  of  a  resident  or  ciliien  of  the  United  Sutea. 


Total  groM  estate.  

Total  allowable  deduction*,  cicept  apccifio  exemption  and  property  previously  taxed.. 
Speciftc  exemption 


Total  deductions,  except  property  previously  taxed  (item  2  plus  item  3)... 
Deduction  for  properly  previously  Uxcd  without  proportionate  reduo- 

tion  (Schedule  I,  item  (c)) ... 

Proport  ionate  rcducl  ion  (mv  instructions  for  Schedule  I  as  to  coinputatioii, 

subparagraph  (3)  under  "Limitations") ;„.. 

Net  deduction  for  property  previously  taxed  (item  S  minus  item  6) 

Total  deductions  (item  4  pltifi  item  7) 

Net  08iatc  (item  1  minus  item  8) 


t/MI^WAJ^t 


$  IOUMT>tt 


s.lt»Ql«.«0 

100.  000.  00 


$M««QM.l4M 


mi^9H,n 


tl»Or«»lM.M 


■OT,tot.|l 


.mM^$^ 


SCHEDULE  Q.     NET  ESTATE  FOR  THE  ADDITIONAL  TAX— RESIDENT  OR  CITIZEN 

/nsfrudioiK.— This  .schedule  should  be  used  only  for  the  estate  of  a  resident  or  citizen  of  the  United  Sutes. 


Total  gross  estate 

Total  allowable  deductions,  except  specific  exemption  and  property  previously  taxed 

Specific  exemption 


Total  deductions,  except  property  previously  taxed  (item  2  plus  item  3)... 

Deduction  for  property  previously  taxed  without  proportionate  reduction 

(Schedule  I,  item  (c)) 


Proportionate  reduction  (see  instructions  for  Schedule  I  as  to  computa- 
tion, subparagraph  (3)  under  "Limitations") 

Net  deduction  for  property  previously  taxed  (item  6  minus  item  6) 

Total  deductions  (item  4  plus  item  7) 

Net  estate  (item  1  minus  item  8).. 


$..H.«M..n. 


60.000.  00 


l«PU,40 


iSW?8.i» 


^Vfl!r4.UQ,.a» 


iiiiiiiiM 


SCHEDULE  R.     NET  ESTATE— NONRESIDENT  NOT  A  CITIZEN  OF  THE  UNITED  STATES 

ItuUructiont. — This  schedule  should  be  used  only  for  the  estate  of  a  nonresident  not  a  citizen  of  the  United  States.  See  inatruotlon* 
dcr  "Deduction  of  admtnitlration  apetuts,  claimt,  etc."  and  "Specific  exemption"  on  the  back  of  sheet  XX.  Ute  Form  70eb  (ScktdvU 
(/))  intiead  of  Schedule  R  for  computation  of  net  estate  t'n  cate  of  decedent  aho  at  the  lime  of  hit  death  VKU  domiciled  in  Canada  and  net  a 
izen  of  the  United  Slalet. 


.  Value  of  gross  estate  in  the  United  States  (Schedules  A,  B,  C,  D,  E,  F,  G,  H,  and  I) 


Value  of  gross  estate  outside  the  United  States,  not  including  real  property  (attach  item 
ixed  schedule  sheet  showing  values) _ 


Value  of  total  gross  estate  wherever  situated  (item  1  plua  item  2) „ 

Gross  deductions  under  Schedules  J,  K,  L,  and  M 

Net  deductions  under  Schedules  J,  K,  L,  and  M  (that  proportion  of  item  4  tliat  Item  1  bsan 
to  item  3) 

Charitable,  public,  and  similar  gifts  and  bequests  (Schedule  N) _ 

Specific  exemption. — - — 

Total  deductions,  except  property  previously  tkxed  (item  6  plus  item*  8  and  7) 

Deduction  for  property  previously  taxed  without  proportionate  reduction 

(Schedule  I,  item  (c)). » 

Proportionate  reduction  (see  instructions  for  Schedule  I  as  to  oomputar 

tion,  subparagraph  (3)  under  "Limitations") t 


Net  deduction  for  property  previously  taxed  (item  S  minu*  item  10) 

Total  deductions  (item  8  plus  item  11) 

Net  estate  (item  1  minus  item  12) — 


EsTATa  or.. 


.na!M..!!0.!>Qio(aL 
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Computation  of  Tax 

1.  Gross  basic  tax   (Use  column   (1) 

of  Table,  Sheet  XXII) $  20,820.51 

2.  Credit  for  State  inheritance,   etc., 

taxes    (not    to    exceed    80%    of 

item  1)    16,656.41 


3.  Gross  basic  tax  less  credit  for  State 

inheritance,   etc.,   taxes    (item   1 

minus  item  2)  $    4,164.10 

4.  Total  gross  taxes  (basic  and  addi- 

tional) (Tentative  Tax)  (Use  col-  , 

umn  (2)  of  Table,  Sheet  XXII)  ..$177,307.63 

5.  Gross  basic  tax  20,820.51 


6.     Gross  additional  tax  (item  4  minus 

item  5)  156,487.12. 


7.  Total   gross  taxes  less  credit   for 

State     inheritance,     etc.,     taxes 

(item  3  plus  item  6)  $160,651.22 

8.  Credit  for  Federal  gift  taxes 

9.  Credit  for  foreign  death  duties 

10.  Total  credit  for  Federal  gift  taxes 
and  foreign  death  duties  (item 
8  plus  item  9)  


11.     Net   estate   tax   payable    (item    7 

minus  item  10)  $160,651.22 


Estate  of  Thomas  McDonough     Computation  of  Tax — Sheet  XX 
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EXHIBIT  4 

Treasury  Department 

Internal  Revenue  Service 
74  New  Montgomery  Street 
San  Francisco  5,  California 

Oct.  29,  1951. 
Office  of 

Internal  Revenue  Agent  in  Charge 
San  Francisco  Division 
IRA:EG:90-D:IB 

IT  :EG:23853— First  California 
Estate  of  Thomas  McDonough. 
Date  of  death:  September  13,  1948. 

Estate  of  Thomas  McDonough 
Bank  of  America,  National  Trust 

and  Savings  Association,  Executors 
P.  O.  Box  3415  Rincon  Annex 
San  Francisco  20,  California. 

Gentlemen : 

You  are  advised  that  the  determination  of  the 
estate  tax  liability  of  the  above-named  estate,  dis- 
closes a  deficiency  of  $26,173.64,  as  shown  in  the 
statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday, 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
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90th  day)  from  the  date  of  the  mailing  of  this  let- 
ter, you  may  file  a  petition  with  The  Tax  Court  of 
the  United  States,  at  its  principal  address,  Wash- 
ington 25,  D.  C,  for  a  redetermination  of  the  de- 
ficiency or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  San 
Francisco  5,  California,  for  the  attention  of  Con- 
ference Section.  The  signing  and  filing  of  this  form 
will  expedite  the  closing  of  your  return  (s)  by  per- 
mitting an  early  assessment  of  the  deficiency  or  de- 
ficiencies, and  will  prevent  the  accumulation  of 
interest,  since  the  interest  period  terminates  30  days 
after  filing  the  form,  or  on  the  date  assessment  is 
made,  whichever  is  earlier. 

Very  truly  yours, 

JOHN  B.  DUNLAP, 

Commissioner ; 

By  /s/  R.  L.  SUTHERLAND, 

Acting  Internal  Revenue 
Agent  in  Charge. 
Enclosures : 
Statement 
Form  890 
Form  1276 
Exhibit  A. 
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Statement 
San  Francisco 
IRA:EG:90-D:IB 

Estate  of  Thomas  McDonough 

Bank  of  America,  National  Trust 

and  Savings  Association,  Executors 

P.  0.  Box  3415  Rineon  Annex 

San  Francisco  20,  California 

IT  :EG:23853— First  California 
Estate  of  Thomas  McDonough 
Date  of  death :  September  13,  1948 

Liability         Assessed       Deficiency 

Estate  tax  $186,824.86     $160,651.22     $  26,173.64 

In  making  this  determination  of  the  Federal  estate  tax  liability 
of  the  above-named  estate,  it  is  noted  that  you  did  not  avail 
yourself  of  the  privilege  of  filing  a  protest. 

Adjustments  to  Net  Estate 

For  Basic  For  Additional 
Tax  Tax 

Net  estate  as  disclosed  by  the  return  ..$566,410.99        $590,307.52 

Additions  in  value  of  net  estate  and 
decreases  in  deductions: 

(a)  Property  previously  taxed. 

Schedule  I  93.34  93.34 

(b)  Deduction    for    property 

previously  taxed 65,939.08  68,120.00 


$632,443.41        $658,520.86 
Increases  in  deductions : 

(c)  Funeral  and  administra- 
tion expenses,  Schedule 
J   41,021.26  41,021.26 


Net  estate  as  adjusted $591,422.15        $617,499.60 


United  States  of  America  61 

Explanation  of  Adjustments 

Returned  Determined 

(a)  Property  previously  taxed  Sched- 

ule I  $444,033.18        $444,126.52 

Increase  $         93.34 

The  increase  shown  above  is  com- 
puted as  follows : 

Column  A  $584,094.23        $584,094.23 

Column  D  1,625.00  1,625.00 

$585,719.23        $585,719.23 
Less:  Federal  estate  tax  141,686.05  141,592.71 

Total $444,033.18        $444,126.52 

Increase  $         93.34 

(b)  Deduction    for    property    previ- 

ously taxed:  for  basic  tax $381,694.81  $315,755.73 

Decrease $  65,939.08 

for  additional  tax $397,798.28  $329,678.28 

Decrease $  68,120.00 

The  amount  determined  above  as  the  deduction  for  property 
previously'  taxed  is  as  shown  on  Exhibit  "A"  attached. 

(c)  Funeral  and  administration  ex- 

penses. Schedule  J $     1,652.83        $  42,674.09 

Increase  $  41,021.26 

An  additional  deduction  for  funeral  and  administration  ex- 
penses is  allowed  as  follows : 

Total  attorneys'  fees $  58,317.68 

Executors'  commissions 33,317.68 

Caretaker's  expense 2,307.59 

Appraisal  fees 844.27 

Insurance 133.43 

Miscellaneous  administration  ex- 
penses    713.74 

Total $  95,634.39 

Deduct  what  was  claimed  on  the 

estate  1949  Income  Tax  return..     54,613.13 

Balance  allowed  $  41,021.26 
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Computation  of  Estate  Tax 

Returned  Determined 

Gross  estate  for  basic  tax $  1,074,120.20    $  1,074,213.54 

Deductions 507,709.21  482,791.39 

Net  estate  for  basic  tax $     566,410.90     $     591,422.15 

Oro.ss  estate  for  additional  tax $  1,074.120.20     $  1,074,213.54 

Deductions 483,812.68  456,713.94 

Net  estate  for  additional  tax $  590,307.52     $     617,499.60 

Cross  basic  tax $  22,071.11 

Credit  for   State   inheritance,   etc. 

taxes  0.00     $       22,071.11 

Total  gross  taxes  (basic  and  addi- 
tional)     $     186,824.86 

Cross  basic  tax  22,071.11  164,753.75 

Total  tax  payable $     186,824.86 

Estate  tax  assessed,  November,  1949, 
list,  Page  8,  Line  1,  First  Califor- 
nia District  160,651.22 

Deficiency  in  estate  tax $      26,173.64 

Upon  receipt  of  a  waiver  or  upon  expiration  of  90  days  from 
the  date  of  this  letter,  if  a  petition  is  not  filed  with  the  Tax  Court 
of  the  United  States,  the  deficiency  of  $26,173.64  will  be  assessed. 
In  the  event  that  evidence  of  the  payment  of  State,  estate,  in- 
heritance, legacy  or  succession  taxes,  as  required  by  Section  81.9 
of  Regulations  105  is  filed  within  the  90-day  period,  the  net 
deficiency  of  $8,516.75  will  be  assessed. 
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Estate  of  t  Thomas  McDonoueh 


Date  of  death:        September  I'i.  IQlifi 


EXPLAf/ATlON  OF  CHAt-'GES  C.  DEDUCTION  FOH  PROPBtlY  Pft£VI0U5LY  TAXS) 

(a)  Total  of  P.P.T,   Included  in  gross  estate  (Schedule  I, 

total  of  applicable  columns  A  or  C)  ?lilili.l26.S2 

(b)  Cross  P.P.T.  deduction  (Total  of  applicable  columns 

Aor  C,  or  total  of  E,  whichever  is  lower)  373,89lj.76  * 

(c)  Loss  an^ount  paid  prior  to  decedent's  death  on  mort- 
gages or  liens  deducted  in  prior  estate  or  gift  ________^__ 

(d)  "Aiaount   otherwise  deductible"   for  P.P.T.   without 


proportionate  deduction  (b.  Jiinus  c)  373.8Q!'.7n 

(e)  Liens  on  P.P.T.: 

Uort(;at;es  

lieal  estate  taxes  ______^______ 

Collateral  loans 


(f )  Total  of  liens  on  P.P.T. 


in)  First  proportionate  lijiiitation: 

Ln ,,    0     ,    ,  X     (d)  17^.fi9li.7fi z(':)           it 

U)       UIjl,l?6.52  

(h)  "Ar.iount  otherwise  deductible"  after  first 

IL-r.itation       (d  f.iinus     g)                                                            373.69L.7£ 

(i)  Total  of  P.P.T.    included  in  gross  estate  (sar.e  as  a)  LiliL.126.b2 

(J)  Heducn  P.P.T.   to  a/.ioiint  avail.ible  for  pay.Ticnt  of 
i3eni.ral  clav.is  by  deducting: 

uortjages  fin.i  liens  

Seal  estate  taxes  _^____^— ^_^ 

Assets  txe'i.pt  from  creditors  _^^_^^^^_^^^^ 


Total  of  items  listed  imder  (J)  (J)     

(k)  P.P.r.   available  for  payr,.ent  of  «;eneral  clains 

(i     ninus     j)      ■  U.li,12^o? 

(r.)  Proj-ortion  tc  determine  "amount  otherwise  deductible" 
for  purj'O.se  ol    comput. int:  ttit   Turthtr  reduction: 

1-26. q?  X     (d)         373,f:Q),.7S  s  (m)  373.89l:.7fi 

.52 


'^>     i4Wi,126.5 
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(..T-3r 


Zxhibit  "A"   -  continuec 


Out..    -:    t.ith:     bepte.-nbar  T^.    10), S 


:2si^:\rix'  j.  c -.m^ss  in  deduction  for  PROpgii-  pag/ij'jsLr  taxct 

(r.)     ''cl ; .   of   T'-^sj  taxiblt   eatntu  -?!    ,-.71    911  ci 

(0     It....s  not"avrailr.bl'  foi-  paynient  >A,Qlh,?]^.'^h 

n^  Concral  clains: 

.liintly  cvme::  jroperty  

Trcnsfcrs  

Fov;er3  o:'  a;-!;)oir.ti.'.ent  

Insur'sr.c-.-  piyable  to  specific 

beneficiaries  

rortf-^niTes  ;:ncl  li.-r.s  ray-rble  (not 

in  -xcfsa  cf  value  of  property)       

Assets  not    subject  to  general 
claiia 


TDtcl   of  ita.'j  listc'1  undor  (o)  (o) 

(p)     Gro'i^  estate  subject  to  payment  of  — .^— ^— 

claLns     (p     ninus     o)  3..07.'i.2I^.'?li 

Fca  ba;ic  tax 

(q)     Total  dducticns  fr'v.i    -i".ss 
tr.x-.bl<:   ost '.'.<.,    ii-.cluiiiG 
specific  ejCviT.ption  rnJ  tx- 

cluQin,.  P.P.T.  lfi7.Q^'^.6f, 

Lt'ss  .T.irt  /'.^xs  cji.i  liens  (nDt 
in  -xcess  cf  val-u  -./f  .  rop- 

.rty  covered)  ^r)     167.03';. ^6 

"-j;iOur.t   othcrv.-isc  dc:ducti'rle" 

after  fii-st  ll-.'.itaT  ior.     (sare  as  h)  (h) 

(s)     3--Cor.d  proportiwi't'-  lin.itaticn: 

(n)         ^7^,^o],.7R X     (r)  167.Q1';.6<^        (s)       SS.lig.Q^ 

'p)    l,07l.,213.5li 
(t)     ;..  t   JvcJ'ictior.   r-.r  r.F.T.  -  basic  tax     (h  rainas  s;  315.75^.73 

ro.1  additio;;al  tax 

(i)     Total  dc.rjctions   fron.  <ross  taxable  estate, 
ir.clulir.  ;  specific   oxcnption  and 
cxcluJir..-  P.P.T.  1?7.035.66 

Lt-'ss  :iiOrtr^?(ics  and  liens  (not   in 

•xcess   3f  value  of  property  covered)  (v)    127j035«66 

"..•nount   otherwise  deductible"  after 
first  lL^itation  (sam>.  as  h)  (h)    373.591.76 

(w;     ">t;c-)r.-i  prop jr  11  ana'---  IL- itati-rn: 

(r)      373.89U78  x  (v)  127.03^.^      -(v»)      U<.216.50 

(p) 1,071,213. 5h 
(x)     !,ct  Hoduction  for  P.P.T,,  adlitionrl  tax  (h     r.uius     Wj        329.676,28 


Thomas  McDonough 


ElillEIT  "A"  -   contin-j«l 


G5 


•  Total  gross  prior  estate 

Deduct: 

Deductions  clalned  and  iOJoM»d 
i'ederal  estate  taxes 
Inheritance   taxes 

)ket  spoclTlc  l£gacles   to  others  than 
present  decedent 

Theoretical  balaiice  of  property  previously 
taxsd  in  present  estate 


♦636,673.66 


f  27,093*53 

1Ij9,  289.81 

L9,263.8X 

39,116. U7 


Acijust  for  pro-rata  of  unidentified   Itaa  of 

property  previoasly  taxed  ii.  the  pi-ese»t  estate 
XroiB  the  prior  estate  in  the  ^ross  amount  of  *?3.30 

Identified  property  previously  taxed 


26L, 763.65 
•373,910.01 

15.23 

$373,5?ii.7e 


Bndorsed    :    Filed  Xoveoib-r   10,    19t4. 
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STIPULATION  AND  ORDER  ADMITTING 
INTO  EVIDENCE  AND  ADDING  CER- 
TAIN PAGES  TO  EXHIBIT  3 

It  Is  Hereby  Stipulated  by  and  between  plaintift* 
and  defendant  herein  and  their  resi^ective  coimsel 
that  the  photostatic  copies  of  Schedule  B — Stocks 
and  Bonds,  and  Schedule  C — Mortgages,  Notes  and 
Cash,  attached  hereto,  being  part  of  Form  706,  Es- 
tate Tax  Return  filed  in  the  Estate  of  Thomas  Mc- 
Donough,  may  and  shall  be  added  to  Exhibit  3  (the 
said  Form  706)  now  admitted  into  evidence  with 
the  same  force  and  effect  as  though  originally  in- 
cluded in  said  Exhibit. 

/s/  J.  W.  RADIL, 

/s/  F.  J.  KILMARTIN, 
KNIGHT,  BOLAND  & 
RIORDAN, 

Attorneys  for  Plaintiff. 

/s/  LLOYD  H.  BURKE, 

/s/  GEORGE  A.  BLACKSTONE, 
Attorneys  for  Defendant. 


ORDER 

Pursuant  to  the  foregoing  Stipulation,  the  photo- 
static copies  of  Schedules  B  and  C  attached  hereto 
are  hereby  admitted  into  evidence  as  a  part  of  Ex- 
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hibit  3  with  the  same  force  and  effect  as  though 
oi'iginallj'  included  in  said  Exhibit. 

Dated:  December  21,  1954. 

/s/  O.  D.  HAMLIN, 

Judge  of  the  District  Court  of 
the  United  States. 


Schedule  B 
Stocks  and  Bonds 

(1)  Did  the  decedent,  if  a  resident  or  citizen  of  the  United 
States,  own  any  stocks  or  bonds,  regardless  of  situs,  at  the  time 
of  his  death  ?  Yes. 

Value  at  Date 
Item  No.  of  Death 

Bonds 

1.  $3,400.00   par   value   American   Telephone   and 

Telegraph  Company  2%%  Convertible  Deben- 
tures due  Dec.  15,  1957 $     3,816.50 

2.  $25,000.00  par  value  Central  Public  Utility  Cor- 

poration 20-year  Income  Bonds  due  August 

1,  19.52  4,000.00 

3.  $4,000.00  par  value  International  Hydro  Electric 

System   6%    Debentures   due   April    1,    1944. 

(See  Schedule  I)  2,675.00 

Stocks 

4.  100  shares  American  Telephone  and  Telegraiih 

Company  capital  stock,  $100.00  par  value,  a 

New  York  corporation.   (See  Schedule  I) 15,187.50 

4a.  Quai-lerly  dividend  declared  8/18/48 225.00 

5.  3,750  shares  Bank  of  America,  N.T.&S.A.,  com- 

mon stock,  $12.50  par  value,  organized  under 
the  laws  of  the  U.  S.  of  America.  (See  Sched- 
ule I)  168,750.00 
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6.  500  shares  Central  Public  Utility  Corp.,  common 

voting-  trust   certificates,   $1.00   par  value,   a 

Delaware  corporation  no  value 

7.  500  shares  General  Motors  Corp.  common  stock, 

$10.00   P.V.,    a   Delaware    corporation.     (See 

Schedule  I)  31,158.75 

8.  500  shares  General  Public  Utilities  Corp.  connnon 

stock,   $5.00   P. v.,   a  New  York   corporation. 

(See  Schedule  I)  6,437.50 

9.  125  shares  North  American  Oil  Consolidated  capi- 

tal stock,  $10.00  P. v.,  a  California  corporation. 

(See  Schedule  I)  7,187.50 

10.  605  shares  Pacific   Gas  and   Electric   Company 

common  stock,  $25.00  P.V.,  a  California  cor- 
poration.  (See  Schedule  I)  20,645.62 

11.  1,000    shares   Pacific    Public    Service    Company 

common  stock,  no  P.V.,  a  California  corpora- 
tion.   (See  Schedule  I)  17,500.00 

12.  200  shares  Pacific  Telephone  and  Telegraph  Com- 

pany common  stock,  $100.00  P.V.,  a  California 
corporation.    (See  Schedule  I)  19,050.00 

13.  Quarterly  dividend  due  9/13/48 300.00 

14.  50  shares  South  Carolina  Electric  and  Gas  Com- 

pany common  stock,  $4.50  P.V.,  a  South  Caro- 
lina corporation.    (See  Schedule  I)  378.13 

15.  1,250  shares  Standard  Oil  Co.  of  Calif,  common 

stock,  no  P.V.,  a  Delaware  corporation.    (See 

Schedule  I)  78,437.50 

16.  Dividend  declared  7/29/48  (V)       1,250.00 

17.  5121/2  shares  Standard  Oil  Company  of  New  Jer- 

sey common  stock,  $25.00  P.V.,  a  New  Jersey 
corporation.    (See  Schedule  I)  38,309.38 

18.  211  shares  Texas  Public  Service  Company  com- 

mon stock,  $8.00  P.V.,  a  Delaware  corporation. 

(See  Schedule  I)  5,143.13 

19.  10,000  shares  Transamerica  Corp.  capital  stock, 

$2.00    P. v.,    a    Delaware    corporation.     (See 

Schedule  I)  111,875.00 

20.  1,500  shares  Union  Oil  Company  of  Calif,  com- 

mon stock,  $25.00  P.V.,  a  California  corpora- 
tion.   (See  Schedule  I)  48,093.75 

Total $580,420.26 


SCHEDULE  C 
MORTGAGES.  NOTES.  AND  CASH 

(8m  Immtrmctttmm  mm  r»*i—  •€  IW  fr«c*dlag  ftWaO 

Did  the  decedeot,  at  the  time  of  bis  death,  own  any  mortgages,  notes,  or  cash? 
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(Answer  "Yes"  or  "No.") 


DavlpUoa 


SabMqMot  rd- 


nooKiiamr  itbi  i  larnxxui  o 


\ 


r*««lT*d  froi  Ac***/  Ao«o«at  of  Ihc 


lfcDo«iH>i ,  P»<»«— d 


Ti,aa.»» 


at  rtitw  IM>«M«|^.  Dm'4.  U,TU.ST 

D1t14m«  MOTMd  mm  ttOO  aha.  ltMter4  Oil  Oo.  t.MO.OO 

•r  OftliforaU,   Oiiwji  8tk.   (Im  Sohadul*  I)(B) 

iteMh*4  DlTi4«»d  obMks  (Im  B«k«4al«  r) 

4n  Mia.  TaoBU  PubU*  ImttIm  Co.Cyiy       U«.«0 

1000  fca .0— ral  Itotora  Corp.  Com.  1000.00       1,U«.M 

rmrmimlj  %mxm4  proparky  ma  follawai   (8*«  S«ii*ditl*  I) 

V  praaaada  af  aala  6  aha.aiaaioa  Corp.     lU.lA 

V»  praaaada  aT  a*U  UO  aha.  Ivmadall 

Oil  Oa.  CoaaoB  Stook  4SM.U 

\/t  pr«aa«4a  of  a*la  100  aha.  Ooaaolltetar    Natural 

•m  Oo.   Oaaaaa  Stotk  tSM.M 

l/t  praeaada  af  a«la  126  aha.Mlddl*  St*tM 

P«*r«l««M  Corp.  CUaa  B.  8to«k  U».S9 

i/t  at  9aiL  UquldBtlas  DIt.  ••  BOOO  iBtaraatlaMal 

■jrdra-BlMtarla  Byat«M  C«wr.^(  a«ld  Dab.     UOO.OO      B.T1B.4T 

Sue  h-l-ldi  

UMi 

Prlaalpal  p*yiit  om  aa^a  af  Fraak  Ijraoh  raaalvad 

•-1S>4B  aad  traaafarrad  from  aga«ay  aooauat. 


46.06d.44 

M.TM.4ft 

46.41 

14.747.01 


iuk  af  AMTla*  AcaMy  raa  far  parlod  7-n-48  ta 
•>U-4a  daduat«d  o*  9-X9-49  {»—  Bohadula  K) 

TOTAL  CAB  RXTmOABU  8CHBDUU  C 

OaaMarelal  Aaa««urt  af  daoadawt  at  Clajr  Homtgmmrj  Braaoh 
Bank  af  AMrla*  V.T.*  8.A..  Baa  rraaolaa«.   Calif. 

ptoMiaBoai  WTw 

Pro^aaarjr  aa««  far  #1.600.00  datad  Oat.  I0.1B47.  amautad 
la  favar  af  d««*daat  by  Fraak  I#noh,  prorldlac  '*>^  aoathljr 
pay  lata  af  #60.00  laaludla^  Intaraat  at  Bfi,  Balaaaa  dua  aa 
af  data  of  dMth  |1,O09.61  alth  latwraat  paid  ta  July  BO.   IMB. 

Sawrad  by  Nartgac*  •(  Gkattala  dat«d  Oat.BO,   IMT.raaordad 
■•T.   10,  IMT  la  Beak  471B  af  Offlalal  iMorda  at  pa<a  MB  la 
Ukrn  atti.—    af  tha  Baeordar  at  Itia  City  aad  Cauaty  of  Baa 
yrialaaa,  Stat*  af  OaUforala.         rrlaalpal  1,09B.B1 

latMTMt  B.8S 


1TB.— 
f«,BSO.Bt 

1.0U.11 


Tcrt/iU 


i.ior.BB 
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OPINION 
Hamlin,  District  Judge. 

This  is  a  suit  to  recover  taxes  paid  in  tlie  Estate 
of  Thomas  McDonough,  on  the  ground  that  the  de- 
duction allowed  by  the  Commissioner  for  property 
previously  taxed  was  too  small.  The  property  which 
is  the  subject  of  the  dispute  here  was  owned  in  joint 
tenancy  by  Thomas  McDonough  and  his  brothei', 
Peter  McDonough.  When  Peter  McDonough  died 
on  July  8,  1947,  his  one-half  interest  in  the  joint 
tenancy  property  vested  in  Thomas  by  operation  of 
law.  Thomas  McDonough  died  on  September  13, 
1948,  before  the  administration  was  completed  in 
the  Estate  of  Peter  McDonough,  and  the  estate 
taxes  in  Peter's  estate  were  paid  out  of  assets  in 
Thomas'  estate. 

The  original  return  filed  by  the  Estate  of  Thomas 
McDonough  showed  that  the  total  gross  value  of  this 
one-half  interest  that  passed  from  Peter  to  Thomas 
was  some  $585,000,  and  that  about  $141,000  of  the 
estate  taxes  in  Peter's  estate  were  attributable  tn 
this  property.  In  the  original  return,  this  property 
was  both  included  in  the  gross  estate  and  deducted 
as  property  previously  taxed  at  the  value  of  about 
$444,000.  The  Commissioner  redetermined  the  tax 
and  allowed  a  deduction  of  only  $373,894.78,  which 
is  the  value  of  all  of  Peter's  gross  estate  less  all 
the  estate  taxes,  state  inheritance  taxes,  deductions, 
legacies  and  claims  made  in  the  Estate  of  Peter 
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McDonough.  On  the  basis  of  this  redetermination, 
the  Commissioner  assessed  a  deficiency  of  $9,570.95 
in  taxes  and  interest,  which  was  paid  by  the  tax- 
payer. The  plaintiff  then  filed  a  claim  for  refund 
which  was  rejected  on  March  3,  1953. 

The  statute  applicable  to  the  deduction  in  ques 
tion  provides  as  follows: 

**For  the  purpose  of  the  tax  the  value  of  the  net 
estate  shall  be  determined  *  *  *  by  deducting  from 
the  value  of  the  gross  estate 

*  *  *  (c)  Property  previously  taxed — An  amount 
equal  to  the  value  of  any  property  (1)  forming  a 
part  of  the  gross  estate  *  *  *  of  any  person  who 
died  within  five  years  prior  to  the  death  of  the  de- 
cedent, *  *  *  where  such  property  can  be  identified 
as  having  been  received  by  the  decedent  from  such 
prior  decedent  by  gift,  bequest,  devise  or  inheritance 

*  *  *.  This  deduction  shall  only  be  allowed  *  *  *  in 
the  amount  finally  determined  as  the  value  of  such 
property  in  determining  the  value  of  *  *  *  the 
gross  estate  of  such  prior  decedent,  and  only  to  the 
extent  that  the  value  of  such  property  is  included  in 
the  decedent's  gross  estate  *  *  *."  (26  U.S.C.A. 
812[c].) 

The  question  presented  is  whether,  for  the  pur- 
poses of  the  deduction,  the  correct  value  of  the 
property  which  can  be  identified  as  having  been  re- 
ceived by  Thomas  from  Peter  is  the  gross  value  of 
that  pro])erty,  or  its  gross  value  less  its  share  of 
Peter's  estate  taxes,  or  its  gross  value  less  all  of  the 
taxes,  charges  and  claims  in  Peter's  estate.    The 
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taxpayer  vigorously  contends  tliat  since  all  of  the 
specific  items  which  constituted  this  property  at 
Peter's  death  were  on  hand  and  intact  in  Thomas' 
estate,  the  deduction  should  be  allowed  in  the  total 
gross  value  of  this  property. 

Counsel  have  cited  the  following  cases  dealing 
with  this  question:  Bahr  vs.  Commissioner,  5  Cir., 
119  F.  2d  371,  cert.  den.  314  U.  S.  650;  Commis- 
sioner vs.  Garland,  1  Cir.,  136  F.  2d  82;  Central 
Hanover  Bank  &  Trust  Co.  vs.  Commissioner,  2  Cir., 
159  F.  2d  167,  cert.  den.  331  U.  S.  836;  Thomas  vs. 
Earnest,  5  Cir.,  161  F.  2d  845 ;  Bloedorn  vs.  United 
States,  Ct.  CI.,  116  F.  Supp.  133;  Estate  of  Roswell 
G.  Ackley,  et  al.,  vs.  Commissioner,  23  T.C.  No.  84. 
Counsel  on  both  sides  have  pointed  out  that  none  of 
these  cases  dealt  with  the  i^recise  situation  which 
we  have  here — an  interest  in  joint  tenancy  propert.y 
v/hich  came  to  the  second  decedent  by  operation  of 
law  at  the  death  of  the  first  decedent  where  the  es- 
tate taxes  and  other  charges  of  the  first  estate  were 
not  paid  until  after  the  death  of  the  second  dece- 
dent. These  cases  express  conflicting  views  as  to  the 
correct  method  of  valuing  the  deduction.  The  Bahr, 
Central  Hanover,  Bloedorn  and  Ackley  cases,  how- 
ever, appear  to  be  the  better  reasoned  cases,  and 
for  that  reason  this  Court  prefers  to  follow  the  rule 
generally  laid  down  in  those  cases.  It  would  seem 
that  the  value  of  propert}^  received  from  a  decedent 
could  never  be  greater  than  the  value  of  his  prop- 
erty less  all  of  the  taxes,  legacies,  claims  and 
charges  outstanding  against  it.  The  holders  of  those 
claims  can  always  proceed  against  the  proi)erty  to 
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satisfy  their  claims,  and  to  that  extent  they  have 
an  interest  in  the  property  whicli  cannot  be  received 
by  anyone  else  from  the  decedent.  The  value  of 
such  property  received  by  an  heir  is  only  the  net 
value  after  all  the  claims  against  the  property  have 
been  subtracted.  See  Rudick,  The  Estate  Tax  De- 
duction for  Property  Previously  Taxed,  53  Col.  L. 
R.  761,  762-767. 

The  i)laintiif  maintains  that  if  the  Commissioner 
is  uj)held,  double  taxation  of  the  property  repre- 
sented by  the  gross  value  of  some  $585,000  will  re- 
sult. Since  this  property  was  included  in  the  gross 
estate  of  Thomas  at  a  value  of  about  $444,000  by 
both  the  taxpayer  and  the  Commissioner,  we  are 
unable  to  agree  with  the  plaintiff. 

For  these  reasons,  the  Court  is  of  the  opinion 
that  the  redetermination  made  by  the  Commissioner 
allowing  a  deduction  of  $373,894.78  was  correct  and 
should  be  upheld. 

Judgment  will  be  entered  accordingly,  defendant 
to  prepare  findings  of  fact  and  conclusions  of  law. 

Dated:  May  10,  1955. 

/s/  O.  D.  HAMLIN, 

United  States  District  Judge. 

[Endorsed] :     Filed  May  10,  1955. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 

CONCLUSIONS  OF  LAW 

The  above-entitled  action  came  on  regularly  for 
trial  on  November  24,  1954,  before  the  Court  sitting 
without  a  jury,  Honorable  O.  D.  Hamlin,  United 
States  District  Judge,  presiding.  J.  W.  Radii,  Esq., 
appeared  for  plaintiff,  and  Lloyd  H.  Burke,  Esq., 
United  States  Attorney,  by  George  A.  Blackstone, 
Esq.,  Assistant  United  States  Attorney,  appeared 
for  defendant.  A  pretrial  order  having  been  filed 
on  November  10,  1954,  and  documentary  evidence 
having  been  introduced  and  the  cause  submitted  for 
decision  upon  briefs,  the  Court  now  makes  its  find- 
ings of  fact  as  follows: 

Findings  of  Fact 

1.  The  above-entitled  action  was  brought  by 
plaintiff  to  recover  a  federal  estate  tax  in  the  sum 
of  $40,249.05,  with  interest  thereon  from  date  of 
payment.  The  Court  has  jurisdiction  of  this  action 
under  28  U.S.C.  §  1346  (a)   (1). 

2.  The  allegations  of  paragraphs  1,  2,  3,  4,  6,  and 
8  of  the  complaint  are  true.  The  allegations  of 
paragraph  5  of  the  complaint  are  true  except  that 
the  correct  date  of  payment  by  plaintiff  of  the  tax 
deficiency  in  the  estate  of  Thomas  McDonough  is 
January  3,  1952. 

3.  Plaintiff  filed  with  the  Collector  of  Internal 
Revenue  at  San  Francisco,  California,  on  April  21, 
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1952,  a  claim  for  refund  of  estate  tax  in  the  form 
annexed  to  the  complaint  as  Exhibit  A.  The  claim 
for  refund  was  disallowed  on  March  3,  1953. 

4.  Peter  P.  McDonough  died  on  July  8,  1947, 
leaving-  a  gross  estate  valued  for  estate  tax  purposes 
at  $638,673.66.  Of  this  gross  estate  the  valuation 
for  estate  purposes  of  property  held  in  joint  ten- 
ancy by  Peter  P.  ^IcDonough  and  his  brother, 
Thomas  McDonough,  was  $577,971.92.  The  allow- 
able amount  of  deductions  from  the  gross  estate  of 
Peter  P.  McDonough  for  estate  tax  purposes  was 
$27,093.53.  The  total  federal  estate  tax  assessed 
against  the  estate  of  Peter  P.  McDonough  was 
$149,289.84.  The  state  inheritance  taxes  attributable 
to  the  estate  of  Peter  P.  McDonough  were  $49,- 
263.81.  The  net  specific  legacies  from  the  estate  of 
Peter  P.  McDonough  to  others  than  Thomas  Mc- 
Donough were  $39,116.47.  The  net  value  of  the  said 
jointly-owned  property  to  which  Thomas  Mc- 
Donough succeeded  by  virtue  of  the  death  of  Peter 
P.  McDonough  was  $373,910.01,  computed  by  de- 
ducting from  the  gross  estate  of  Peter  P.  Mc- 
Donough the  specific  legacies,  the  federal  estate 
taxes,  the  state  inheritance  taxes  and  the  deduc- 
tions in  the  amounts  set  forth  above. 

5.  Thomas  McDonough  died  on  September  13, 
1948.  At  the  date  of  his  death  the  administration 
of  the  estate  of  Peter  P.  McDonough  (hereinafter 
called  **the  prior  estate")  had  not  been  completed. 
On  that  date  all  of  the  jointly-o'^Tied  property  in- 
cluded in  the  prior  estate  was  identifiable  in  the 
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estate  of  Thomas  McDonough,  except  for  one  item 
of  jointly-owned  property  ineluded  in  the  prior 
estate  at  a  vahie  of  $23.30.  The  net  value  of  this 
item  of  jointly-owned  property  to  which  Thomas 
McDonough  succeeded  by  virtue  of  tlie  death  of 
Peter  P.  McDonough  was  $15.23  after  adjusting  for 
the  pro  rata  deductions  and  taxes  attributable 
thereto.  This  left  a  net  adjusted  value  of  the  inter- 
est of  Thomas  McDonough  in  the  jointly-owned 
property  included  in  the  prior  estate  and  included 
in  Thomas  McDonough 's  estate  to  which  interest 
Thomas  McDonough  succeeded  on  Peter  P.  Mc- 
Donough's  death  of  $373,894.78. 

6.  Although  on  the  date  of  death  of  Thomas  Mc- 
Donough all  of  the  jointly-owned  property  included 
in  the  prior  estate,  except  the  aforesaid  item  of 
property  valued  at  $23.30,  was  identifiable  in  the 
estate  of  Thomas  McDonough,  such  property  was 
subject  to  the  lien  of  unpaid  federal  estate  taxes  of 
the  prior  estate  attributable  to  such  jointly-owned 
property  in  the  sum  of  $141,592.71.  On  October  8, 
1948,  plaintiff  as  Executor  of  the  Estate  of  Thomas 
McDonough  paid  to  the  Collector  of  Internal  Rev- 
enue at  San  Francisco,  California,  the  sum  of  $141,- 
686.05  for  and  on  account  of  such  federal  estate 
taxes  assessed  against  the  estate  of  Peter  P.  Mc- 
Donough. The  overpayment  of  $93.34  is  not  in  issue 
in  this  case. 

7.  In  the  estate  tax  return  filed  on  behalf  of 
Thomas  McDonough  the  identifiable  property  pre- 
viously held  in  joint  tenancy  with  Peter  P.  Mc- 
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Donough  was  included  in  the  gross  estate  of  Thomas 
McDonough  at  an  amount  equal  to  the  value  of 
that  property  at  the  date  of  his  death  less  said  sum 
of  $141,686.05  paid  by  plaintiff,  as  set  forth  in  para- 
graph 6  above.  The  net  amount  so  included  in  the 
gross  estate  of  Thomas  McDonough  was  $444,033.18. 

Conclusions  of  Law 

1.  The  Commissioner  properly  determined  in 
accordance  with  law  the  deduction  for  property 
previously  taxed  in  computing  the  estate  tax  lia- 
bility of  the  estate  of  Thomas  McDonough. 

2.  Defendant  is  entitled  to  judgment  herein  that 
plaintiff  recover  nothing  and  dismissing  the  com- 
plaint with  costs  to  defendant. 

Dated:  June  16,  1955. 

/s/  O.  D.  HAMLIN, 

United  States  District  Judge. 

Lodged  June  6,  1955. 

[Endorsed]  :     Filed  June  17,  1955. 
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In  the  United  States  District  Court  for  the  Northern 

District  of  California,  Southern  Division 

No.  32762— Civil 

BANK  OF  AMERICA  NATIONAL  TRUST  AND 
SAVINGS  ASSOCIATION,  a  National  Bank- 
ing Corporation,  as  Executor  of  the  Last  Will 
and  Testament  of  THOMAS   McDONOUGH, 

Deceased, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AALERICA, 

Defendant. 
JUDGMENT 
The  above-entitled  action  came  on  regularl.y  for 
trial  on  November  24,  1954,  before  the  Court  sitting 
without  a  jury.  Honorable  O.  D.  Hamlin,  United 
States  District  Judge,  presiding.  J.  W.  Radii,  Esq., 
appeared  for  plaintiff,  and  Lloyd  H.  Burke,  Esq., 
United  States  Attorney,  by  George  A.  Blackstone, 
Esq.,  Assistant  United  States  Attorney,  appeared 
for  defendant.  A  pretrial  order  having  been  filed 
on  November  10,  1954,  and  documentary  evidence 
having  been  introduced  and  the  cause  submitted 
for  decision  upon  briefs,  and  the  Court  having  made 
its  findings  of  fact  and  conclusions  of  law, 

Now  Therefore,  by  reason  of  the  law  and  the  evi- 
dence and  the  findings  of  fact  and  conclusions  of  law 
aforesaid,  it  is  Hereby  Ordered,  Adjudged  and  De- 
creed that  plaintiff's  complaint  and  cause  of  action 
therein  be  and  the  same  is  dismissed  with  costs  to 
the  defendant  in  the  sum  of  $4L76. 
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Dated:  June  16,  1955. 

/s/  O.  D.  HAMLIN, 

United  States  District  Judi;e. 

Affidavit  of  Service  Iw  mail  attached. 
Lodged  June  6,  1955. 
[Endorsed] :     Filed  June  17,  1955. 
Entered  June  20,  1955. 
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NOTICE  OF  APPEAL  TO  THE  UNITED 
STATES  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT 

Notice  Is  Hereby  Given  tliat  Bank  of  America 
National  Trust  and  Savings  Association,  a  National 
Banking  Corporation,  as  Executor  of  the  Last 
Will  and  Testament  of  Thomas  McDonough,  De- 
ceased, plaintiff  above  named,  hereby  appeals  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgment  entered  in  this 
action  on  June  20,  1955. 

Dated:     August  15,  1955. 

/s/  J.  W.  RADIL. 

/s/  F.  J.  KILMARTIN, 

KNIGHT,  BOLAND  & 
RIORDAN, 

Attorneys  for  Appellant. 

[Endorsed]:     Filed  August  15,  1955. 
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[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  by  These  Presents : 

That  we,  Bank  of  America,  N.T.  &  S.A.,  a  Na- 
tional Banking  Corporation,  as  Executor  of  the  Last 
Will  and  Testament  of  Thomas  McDonough,  de- 
ceased, Appellant,  as  principal,  and  United  States 
Fidelity  and  Guaranty  Company,  a  corporation  duly 
incorporated  under  the  laws  of  the  State  of  Maiy- 
land,  of  Baltimore,  Maryland,  having  an  office  and 
usual  place  of  business  at  444  California  Street, 
San  Francisco,  California,  as  Surety,  are  held  and 
lirmly  bound  unto  United  States  of  America  in  the 
sum  of  Two  Hundred  and  Fifty  and  no/100  Dol- 
lars ($250.00),  lawful  money  of  the  United  States 
of  America,  to  be  paid  to  the  said  United  States 
of  America  heirs,  executors,  administrators,  suc- 
cessors or  assigns,  for  which  payment  well  and 
truly  to  be  made  and  done  we  bind  ourselves,  our 
heirs,  executors,  administrators,  successors  and 
assigns  jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this  15th  day  of 
August,  1955. 

Whereas,  the  aforesaid  Principal  is  filing  notice 
of  appeal  to  the  Court  of  Appeals  of  the 
United  States  for  the  Ninth  Circuit  from  the  judg- 
ment of  the  District  Court  of  the  United  States  for 
the  Southern  Division  of  the  Northern  Judicial 
District  of  California  in  the  said  suit  or  proceed- 
ina'. 
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Now  the  Condition  of  This  Ohligation  Is  Such, 
That  if  the  said  Appellant  shall  pa.y  the  costs  if  the 
appeal  is  dismissed  or  the  judgment  is  affirmed  or 
such  costs  as  the  Appellate  Court  may  award  if  the 
judgment  is  modilied,  then  this  ohligation  to  be  void; 
otherwise  to  remain  in  full  force  and  virtue. 

Bank  of  America,  National  Trust  &  Savings  As- 
sociation, a  National  Banking  Corporation,  as 
Executor  of  the  Last  Will  and  Testament  of 
Thomas  iMcDonough,  Deceased. 

[Seal]  By  /s/  BURTON  L.  WALSH, 
Its  Attorney. 

[Seal]  UNITED    STATES    FIDELITY 

AND  GUARANTY  COMPANY, 

By  /s/  JAMES  L.  STUDABAKER, 
Attornev-in-Fact. 


State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  August  15,  1955,  before  me,  Doris  C.  Bortoli, 
a  Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  personally  appeared  James  L.  Studa- 
baker,  known  to  me  to  be  the  person  whose  name  is 
subscribed  to  the  within  instrument  as  the  Attorney- 
in-fact  of  the  United  States  Fidelity  and  Guaranty 
Company,  and  acknowledged  to  me  that  he  sub- 
scvil)ed  the  name  of  the  United  States  Fidelitv  and 
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Guaranty   Company   thereto   as   pi'ineipal    and   his 
own  name  as  Attorney-in-fact. 

[Seal]        /s/  DORIS  0.  BORTOLI, 
Notary  Public  in  and  for  the  (^ity  and  County  of 
San  Francisco. 
My   Commission   Expires   December   7,   1958. 

[Endorsed]:     Filed  Auoust  15,  1955. 


The  United  States  District  Court,  Northern  District 
of  California,  Southern  Division 

No.  32762 

BANK  OF  AMERICA, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Before:     Hon.  Oliver  D.  Hamlin,  Judge. 

REPORTER'S  TRANSCRIPT 

Appearances : 

For  Plaintiff: 

J.  W.  RADIL,  ESQ. 

For  the  Grovernment: 

LLOYD  H.  BURKE, 

United  States  Attorney,  by 
GEORGE  A.  BLACKSTONE, 

Assistant  U.  S.  Attorney. 
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Wednesday,  Novem])er  24,  1954 

The  Clerk:  Bank  of  America,  as  Executor  of 
Tliomas  McDonoiigh,  versus  United  States,  for  trial. 

Will  respective  counsel  please  state  their  ap- 
l^earances  for  the  record? 

Mr.  Radii:  J.  W.  Radii,  of  Knight,  Boland  and 
Riordan,  representing  the  Bank  of  America. 

Mr.  Blackstone:  George  A.  Blackstone,  Assist- 
ant United  States  Attorney,  representing  the  de- 
fendant United  States  of  America. 

The  Court:  I  would  like  the  record  to  show, 
prior  to  coming  into  Court,  that  I  have  called  the 
attention  of  counsel  to  the  fact  that  I  am  stockholder 
of  the  Bank  of  America  National  Trust  and  Savings 
Association,  and  to  indicate  whether  counsel  desired 
or  felt  that  that  was  a  disqualification  and  desired  to 
w^aive  any  such  disqualitication.  I  would  like  to  hear 
from  counsel. 

Mr.  Blackstone :  On  behalf  of  the  United  States, 
I  waive  any  disqualification  ai'ising  from  Judge 
Hamlin's  ownership  of  stock  in  the  Bank  of 
America. 

Mr.  Radii:  And  on  behalf  of  the  plaintiff,  I  also 
waive  any  such  disqualification. 

The  Coui-t :     All  right. 

Mr.  Radii :  The  trial  in  this  case,  your  Honor, 
will  be  [2*]  relatively  short  and  simple.  If  your 
Honor  will  refer  to  the  pre-trial  order,  which  is  on 
file  here,  it  is  supposed  to  have  attached  to  it  cer- 
tain exhibits,  i'(mv  exhibits,  and  in  order  to  shorten 

♦Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
TraiiBcript  of  R«c(m^ 
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this  record,  we  do  not  desire  to  reofter  the  same 
exhibits  all  over  again,  but  we  will  offer  them  right 
now  as  they  are  attached  to  the  pre-trial  order,  and 
we  now  offer  them  in  evidence. 

The  Court:  There  are  four  such  exhibits,  are 
there  ? 

Mr.  Eadil :     Yes,  your  Honor. 

The  Court:  They  may  be  admitted  in  evidence 
and  take  the  same  numbers  as  they  appear  to  have 
upon  the  pre-trial  order. 

Mr.  Radii:  There  were  a  couple  of  corrections 
you  wanted  to  call  to  the  Court's  attention'? 

Mr.  Blackstone :  Yes,  your  Honor.  In  order  that 
there  may  be  no  confusion,  there  are  a  couple  of 
typographical  errors  or  corrections  that  should  be 
made  in  these  exhibits.  Referring  first  to  Exhibit  3, 
which  is  the  Estate  Tax  Return  of  Thomas  Mc- 
Donough,  if  your  Honor  will  then  refer  to  Schedule 
I  of  that  exhibit 

The  Court :     Schedule  I  ?  Yes  I 

Mr.  Blackstone:  There  are  two  attached  sheets 
to  that,  and  it  is  the  underlying  sheet.  You  will 
notice  that  at  the  bottom,  where  there  is  the  first 
line  drawn,  there  appears  to  be  written  in  in  pencil 
the  figure  7515.47.  That  is  just— it  [3]  shouldn't 
be  there.  It  is  not  part  of  the  actual  exhibit  and  we 
ask  that  it  be  stricken  off  of  the  exhibit. 

The  Court:     I  will  draw  a  line  through  it. 

Mr.  Blackstone:  Draw  a  line  through  it,  your 
Honor,  so  there  won't  be  any  confusion,  that  that  is 
included  in  the  actual  schedule. 


86  Bank  of  America,  etc.,  vs. 

The  other  typographical  error  is  in  Exhibit  4, 
which  is  the  final  audit  in  the  Estate  of  Thomas  Mc- 
Donough.  If  you  will  refer  to  the  third  page,  which 
actually  is  entitled,  "Schedule  No.  2  of  the  Ex- 
planation of  Adjustments" 

The  Court :     Very  well.  Yes  *? 

Mr.  Blackstone:  Coming  down  to  the  fifth  line, 
which  says,  "Cohnnn  A " 

The  Court:     Yes? 

Mr.  Blackstone:  The  last  column  reads  "$184,- 
094.23."  That  is  a  typographical  error;  it  should 
be,  "$584,094.23." 

The  Court:     Five  eighty-four? 

Mr.  Blackstone:  Just  an  error  in  typing.  In 
other  words,  it  should  be  the  same  figure  as  is  con- 
tained in  the  first  column,  your  Honor. 

The  Court:     I  will  change  that  one  to  a  five. 

Mr.  Blackstone:  Otherwise,  I  believe  that  the 
figures  are  accurate  all  the  way  through  these  ex- 
hibits, so  far  as  figures  go. 

Mr.  Radii :  Now,  that,  your  Honor,  is  all  the 
evidence  [4]  that  the  plaintiff  has  to  offer,  because 
the  rest  of  it  is  admitted  by  the  pleadings  and  de- 
termined by  the  pre-trial  order.  It  is  true  that  there 
are  a  great  many  allegations  in  my  complaint,  for 
the  purpose  of  drafting  this  complaint — I  should 
say,  the  purpose  of  drafting  the  complaint  was  to 
set  forth  in  chronological  order  in  some  intelligible 
fashion  what  our  contentions  were,  and  we  there- 
fore have  alleged  in  the  complaint  several  facts 
which  are  argumentative  in  nature  and  we  have  also 
set  forth  in  there  what  the  law  provisions  are,  of 


United  States  of  America  87 

the  statute,  just  so  as  to  make  clear  what  our  posi- 
tion was. 

There's  only  one  fact  we  call  attention  to  that  we 
are  not  proving,  and  that  is  on  Page  4,  Line  9. 

The  Court:     Of  what? 

Mr.  Radii:     Of  the  complaint. 

The  Court:     Yes? 

Mr.  Radii:  We  allege  in  Lines  20  and  21,  and 
also  22,  that  the  plaintiff  did  pay  on  October  the 
8th,  1948,  to  said  Collector  out  of  the  assets  of  the 
said  Estate  of  Thomas  McDonough,  other  than  said 
jointly  owned  property,  the  sum  of  $141,686.05.  We 
are  not  going  to  prove  that,  because  it  is  very  dif- 
ficult to  do  it  from  the  bank  records,  and  at  the  time 
I  drew^  this  complaint  up,  I  thought  it  might  be  of 
some  moment,  but  subsequently  I  have  decided  that 
it's  immaterial  for  this  reason,  that  all  these  taxes 
o])viously  are  fixed  at  the  time  of  death,  and  no 
action  by  any  party  after  the  decedent  [5]  has 
died  could  alter  in  any  way  the  legal  incidence  of 
the  tax  or  the  tax  relations  and  obligations  of  the 
taxpayers  and  the  Government;  therefore  I  do  not 
feel  that  that  is  a  material  obligation,  and  I  am 
dropping  it  from  the  proof. 

The  Court:  Well,  the  part  that  you  are  not 
proving  is  that  it  was  paid  out  of  the  assets  of  the 
estate  of  Thomas  McDonough,  other  than  the  jointly 
owned  property? 

Mr.   Radii:     That's   right. 

The  Court :  The  figure  of  one  forty-one,  you  still 
declare  that  you  did  pay? 
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Mr.  Radii :  That  is  covered  in  the  pre-trial  order 
and  so  on. 

The  Court:     All  right. 

Mr.  Radii :  Now  with  that,  as  far  as  I  am  con- 
cerned, I  would  be  willing  to  rest  the  case,  and 
comisel  for  the  Government  tells  me  he  has  no  fur- 
ther evidence. 

Now  I  have  this  suggestion  to  make.  This  action, 
your  Honor,  concerns  the  deduction  of  previously 
taxes  property  in  the  estate  of  a  second  decedent. 
It  is  a  subject  which  has  been  litigated  around  the 
country  in  different  courts,  district  courts,  tax  courts 
and  in  certain  circuit  courts,  but  not  in  this  Cir- 
cuit. And  those  decisions  have  been  diverse.  There 
is  a  problem  which  has  been  before  the  Government 
and  the  taxpayers  for  a  great  many  years,  and  I 
will  freely  concede  today  that  the  numerical  weight 
of  the  authority  is  against  me  [6]  in  the  Circuit 
Courts  of  Appeal.  Nevertheless,  we  feel  that  our 
position  in  this  matter  is  strictly  in  accordance  with 
the  statute,  and  that  we  should  therefore  prevail 
in  this  action,  regardless  of  what  some  other  circuit 
court  may  have  decided.  And  so  the  case,  therefore, 
will  have  to  really  be  briefed  on  the  law. 

I  thought  this  morning,  we  might,  if  your  Honor  so 
desires,  go  into  the  facts  of  the  case  so  that  your 
Honor  will  have  a  clear  understanding  of  the  facts, 
and  then  we  wouldn't  have  to  argue  the  facts  of 
the  case,  because  they  are  all  agreed  to  anyhow, 
and  it  might  occur  to  your  Honor  that  he  might  like 
some  enlightenment  on  some  certain  facts  in  the  case, 
so  I  thought  we  might  proceed  with  a  statement  of 
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those  facts  and  then  if  your  Honor  desired  to  ask 
some  questions  about  it,  I  am  sure  both  counsel  and 
I  would  be  happy  to  state  our  views. 

The  Court:  I  am  very  glad  to  have  that.  Tn  the 
l)rief  time  I  had  before  ten  o'clock,  I  got  so  far  in 
your  complaint  and  the  pre-trial  order,  got  certain 
understanding,  but  I  got  lost  just  before  the  end 
and  I  didn't  have  time  to  get  your  contention.  Is  it 
that  in  the  payment  of  $141,000  by  the  Estate  of 
Thomas  McDonough,  upon  the  obligation  of  the 
estate  tax  of  Peter  McDonough,  that  your  conten- 
tion is  that  that  $141,000  should  be  allowed  as  a 
deduction,  as  a  debit,  and  the  Government's  con- 
tention is  that  it  should  not  be?  Is  that  the  [7] 
point  ? 

Mr.  Radii:  Well,  no,  not  exactly,  your  Honor. 
We  will  have  to  start  off  with  it,  if  I  refer  to  the 
statute  here,  it  is  just  so  that  your  Honor  will  un- 
derstand the  contentions.  Not  that  I  am  going  to 
argue  the  law  of  the  case.  But  this  comes  under 
Section  812(c)  of  the  Estate  Tax  Law,  that  is  the 
Eevenue  Code  citation.  And  that  Section  j^rovides: 

"(c)  Property  previously  taxed." 

And  it  says — First  of  all,  the  Section  provides, 

"812.  Net  Estate.  For  the  purpose  of  tax  the 
value  of  the  net  estate  shall  be  determined  in 
the  case  of  a  citizen  or  resident  of  the  United 
States  ])y  deducting  from  the  value  of  the  gross 
estate  *  *  *" 

and  then  follows  a  list  of  deductions  (a),  (b),  and 
then  we  come  to  (c),  and  (c)  is  all  we  are  concern(Hl 
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with  in  this  case,  and  under  that  (c),  it's  entitled, 
"Property  Previously  Taxed,"  and  it  says  in  ef- 
fect: 

"It  shall  be  deducted,  an  amount  equal  to 
the  value  of  an}^  property,  one,  forming  a  part 
of  the  gross  estate  situated  in  the  United  States 
of  any  person  who  died  within  live  years  prior 
to  the  death  of  decedent  *  *  *" 

The  next  two  we  are  not  concerned  mth.  Then  it 
says,  we  skip  the  next  wording,  and  then  we  come 
down  to  that  portion  where  it  says : 

"This  deduction  shall  only  be  allowed —  [8] 
shall  be  allowed  only  where  a  gift  tax  imposed 
under  Chapter  4  or  under  Title  III  of  the 
Revenue  Act  of  1932,  47  Statutes  245,  or  an 
estate  tax  imposed  under  this  chapter  or  any 
prior  act  of  Congress  was  finally  determined 
and  paid  by  or  on  behalf  of  such  donor  or  the 
estate  of  such  prior  decedent." 

Incidentally,  we  have  no  gift  or  donor  here,  we 
are  just  dealing  with  estates.  iVnd  then  it  goes  on: 

"*  *  *  as  the  case  may  be,  and  only  in  the 
amount  finally  determined  as  the  value  of  such 
property  in  determining  the  value  of  the  gift 
or  the  gross  estate  of  such  prior  decedent,  and 
only  to  the  extent  that  the  value  of  such  prop- 
erty is  included  in  the  decedent's  gross  estate, 
and  only  if,  in  determining  the  value  of  the  net 
estate  of  the  prior  decedent,  no  deduction  was 
allowed  under  this  subsection.  Section  861 
(a)  2  *  *  *" 

and  so  on,  AA'e  are  not  concerned  with  that  last. 
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So  therefore,  what  is  the  amount  which  con- 
stitutes the  vahie  of  any  property  forming  a  part  of 
the  gross  estate  of  the  prior  decedent '?  Now  this 
case  is  a  little  different  from  any  of  the  previously 
decided  cases,  because  of  the  fact  that  here  we  haN'e  a 
joint  tenancy.  You  see,  this  property  in  the  second 
estate  was  not  in  the  first  estate  at  all,  was  not  sub- 
ject to  probate.  Therefore,  it  was  always  in  the 
possession  [9]  of  the  second  decedent,  and  he  had  it 
and  maintained  it  without  diminution  at  the  time 
of  his  death,  and  the  exact  assets,  according  to  the 
admitted  facts,  that  were  the  subject  of  the  joint 
tenancy  that  was  taxed  in  the  Estate  of  Peter  Mc- 
Donough  was  still  in  existence  in  Thomas'  hands 
at  his  death  and  had  not  been  diminished  by  any 
reason  whatsoever.  It  was  exactly  accoiuited  for, 
and  the  reason  it  was  in  that  condition  was  that  it 
was  in  the  hands  of  the  Bank  of  America  as  a  fiscal 
agent  for  Thomas  McDonough,  and  they  had  all  the 
assets  right  there  at  the  time  when  Thomas  Mc- 
Donough died.  So  that  that's  the  reason  why  it  Avas 
kept  so  carefully  intact — not  advisorily,  it  just  so 
happened. 

And  so  at  the  time  when  Thomas  McDonough 
died,  the  Federal  Estate  Tax  in  the  Estate  of  Peter 
McDonough  had  not  yet  been  determined  and  it  had 
not  yet  been  paid.  So  it  was  only  afterwards  that 
the  Bank  of  America  itself,  acting  as  Executor  of 
the  Estate  of  Thomas  McDonough,  paid  the  Federal 
Estate  Tax  in  the  Estate  of  Peter  McDonough,  upon 
that  portion  of  the  estate  of  Peter  McDonough 
which  constituted  the  joint  tenancy  property. 
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Now  it  so  happened  that  the  joint  tenancy  prop- 
erty constituted  practically  all  of  the  Estate  of 
Peter  McDonough,  and  that  there  was  very  little 
left  in  the  Estate  of  Peter  McDonough  for  actual 
probate. 

The  Court:  AVas  there  a  difference  of  some  six, 
seven,  [10]  eight  thousand  dollars  in  taxes  lietween 
the  two? 

Mr.  Radii:  Yes,  that's  right,  there  was  a  dif- 
ference. 

The  Court:     One  forty-one  and  one  forty-eight? 

Mr.  Kadil:  The  total  tax  was  one  forty-nine, 
your  Honor,  and  of  that  tax,  tlie  estate  of  Thomas 
McDonough  on  behalf  of  the  joint  tenancy  paid 
$141,000.  So  the  rest  of  it  was  paid  out  of  assets 
other  than  the  joint-tenancy  property. 

So  now  we  come  to  the  point  where  the  Govern- 
ment starts  in  to  compute  the  amount  of  the  pre- 
viously taxed  property,  and  I  will  not  refer  to  the 
regulations  on  it,  because  they  are  somewhat  com- 
plex, and  these  regulations,  I  contend,  are  null  and 
void  because  they  purport  to  set  forth  deductions 
that  are  not  specified  in  the  statute,  and  I  contend 
tliat  the  measure  of  the  previously  taxed  property 
is  exactly  what  it  states  in  the  statute,  and  that  is 
the  houv  of  contention  upon  which  the  courts  have 
split.  In  other  words,  when  the  statute  says  that 
there  shall  ))e  deducted  an  amount  equal  to  the 
value  of  any  ju'operty  forming  a  part  of  the  gross 
estate  of  tlu^  prior  decedent,  it  also  says,  ''Where 
sur-h  ]n*o])erty  can  be  ideiitihed  as  having  been  re- 
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ceived  by  the  decedent  from  the  prior  estate  *  *  *," 
you  see,  so  that  there  is  an  identification  of  the 
property  there. 

Now  my  contention  is  that  when  you  identify 
property — we  are  all  familiar  with  the  I'uJe  of  trust 
law,  of  identifying  assets.  We  know  that  in  trusts, 
for  example,  you  haA-e  to  [11]  identify  assets.  When 
the  law  here  says  that  you  have  to  identify  this 
property,  that's  exactly  what  it  means.  You  have 
to  have  the  specific  assets  there,  the  stocks,  the 
bonds,  the  real  estate,  and  if  it  is  cash,  then  you 
have  to  prove  that  this  cash  was  set  aside  and  not 
commingled  with  other  cash,  and  therefore  you  have 
to  identify  it. 

Now  having  identified  the  property,  and  if  the 
property  so  happens  to  be  intact  at  the  death  of  the 
second  decedent,  then  it  is  my  contention  that 
under  the  statute  there  is  no  occasion  for  indulging 
in  accounting  details,  so  as  to  set  up  a  purely  theo- 
retical previously  taxed  property.  My  contention 
being  that  if  the  property  is  identified  and  it's 
there  under  the  statute,  that  is  the  thing  that  you 
are  entitled  to  have  deducted  from  the  second  estate, 
and  the  reason  for  it  is  obvious — that  in  passing 
the  law,  that  the  property  should  only  be  taxed 
once  in  five  years,  that  was  the  very  meaning  of 
it,  that  it  should  be  taxed  only  once  in  five  years. 
The  same  property.  Not  that  same  property  less  this, 
less  that,  less  something  else,  but  the  identical  prop- 
erty, if  it  has  been  taxed  once  and  a  full  tax  having 
been  paid  on  previously  taxed  property,  which  it  is 
admitted  here  it  was,  then  it  shouldn't  be  taxed 
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again  in  the  second  estate.  The  entire  property 
should  pass  into  that  second  estate  free  from  tax, 
and  therefore  the  question  as  to  the  deduction  of 
the  tax  that  was  paid,  $141,000,  that  was  paid  upon 
the  joint  [12]  property  in  the  first  estate,  should 
not  be  deducted  from  the  half  a  million  dollars  of 
the  property  that  was  in  the  joint  tenancy  of  the 
first  estate,  thus  reducing  your  previously  taxed 
property  from  $500,000  to  $500,000  less  $141,000. 
And  that's  the  bone  of  contention  here  upon  which 
the  Government  and  ourselves  split,  because  the 
Government  contends  by  an  accounting  theory  that 
in  truth  and  in  fact,  what  the  taxpayer  in  the 
second  estate  received  from  the  joint  tenancy  in 
the  first  estate  was  not  the  whole  property,  but 
the  property  less  the  amount  of  the  tax.  That  is 
their  contention.  That  has  been  a  contention  in 
some  of  these  other  cases. 

Our  contention,  on  the  contrary,  also  supported 
by  a  few  other  cases  in  the  circuit  courts,  is  that 
the  property  that  was  previously  taxed  is  the  entire 
property,  not  the  entire  property  less  the  amount 
of  the  tax,  and  that  theory  goes  on,  runs  through 
the  cases,  and  various  reasons  are  given  by  the 
circuit  courts  and  lower  courts  for  indulging  in 
accounting  propositions  instead  of  being  strictly 
regulated  by  the  statute  as  to  the  identifiable  prop- 
erty in  gross. 

Now  with  that  statement,  your  Honor,  if  there 
are  any  questions  here  about  the  facts  of  the  case 
or  the  accounts,  I  would  be  glad  to  answer  them. 

The    Court:     Well,    suppose    I    hear    from    Mr. 
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Blackstone,  and  then  I  may  have  some  [13]  ques- 
tions. 

Mr.  Radii:     Yes. 

Mr.  Blackstone:  May  it  please  the  Court,  T 
believe  Mr.  Radii  has  stated  the  basic  conflict  of 
position  in  this  field.  The  argument  of  the  Govern- 
ment in  this  case,  as  in  all  the  others  that  have 
arisen,  is  that  the  property  previously  taxed,  the 
deduction,  is  really  to  be  limited  to  the  net  value  of 
the  property  passing  to  the  second  decedent  from  the 
first  decedent.  In  the  ordinary  case,  let  us  take  the 
ordinary  situation,  or  a  typical  situation  of  an 
(^state  worth  $500,000.  The  first  decedent  dies, 
leaving  an  estate  of  $500,000,  on  which  there  is  an 
estate  tax  payable,  let  us  say,  of  $100,000.  He  leaves 
all  of  this  property,  let  us  say,  to  B.  The  estate  is 
administered,  the  tax  is  paid  out  of  the  estate.  That 
leaves  $400,000  to  go  to  the  second  decedent,  to 
B.  B  dies  within  five  years.  He  retains  intact  his 
$400,000,  which  he  got  net  out  of  the  other  estate. 
His  deduction,  in  his  estate  when  he  dies,  will  neces- 
sarily then  be  limited  to  the  $400,000,  the  net  value 
of  the  property  coming  to  him  from  A's  estate, 
the  first  decedent  estate. 

Now  look  at  the  situation  where  the  first  estate 
is  not  completely  administered  at  the  time  of  death 
of  B.  Let  us  take  the  situation,  the  same  facts, 
$500,000  of  property  in  A's  estate.  An  estate  tax 
is  payable  of  $100,000.  It  has  not  yet  been  paid  by 
the  administrator  of  A's  estate.  The  $500,000  in 
identifiable  property  is  in  existence.  It  goes  to  [14] 
B.  B  has — the  estate  tax  has  not  been  paid.  B 
dies.   Then  B   claims,  his   estate   claims   that  they 
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are  entitled  to  a  property  previously  taxed  deduc- 
tion of  the  whole  $500,000,  ignoring  completely  that 
there  is  lien  on  that  property  for  the  Federal 
Estate  Tax  in  A's  estate  of  $100,000. 

The  argument  of  the  Government  is,  the  situation 
should  not  be  different  because  in  one  case,  before 
the  death  of  the  second  decedent,  the  estate  has  been 
completely  administered  and  the  taxes  paid,  whereas, 
in  the  second  case,  by  fortuitous  circumstance,  the 
estate  tax  in  the  first  estate  had  not  been  paid.  In 
either  event,  the  second  decedent,  the  beneficiary 
of  the  first  estate,  gets  only  the  net  value  of  the 
property.  He  doesn't  really  have  this  $500,000, 
because  there  is  the  lien  of  federal  taxes  on  it, 
and  it  should  not  matter  whether  that  tax  has  been 
paid  before  he  dies  or  is  paid  afterwards.  And  as 
far  as  the  Government  is  concerned,  that's  all  this 
case  amounts  to. 

The  mere  fact  that  Thomas  McDonough  died 
before  the  Bank  of  America  had  had  a  chance  to 
pay  the  tax  on  Peter's  estate,  shouldn't  result 
in  a  different  estate  tax  situation.  The  property 
previously  taxed  deduction  should  be  computed  as 
if  the  estate  tax  and  inheritance  taxes  had  been  paid 
in  advance  prior  to  death.  The  regulation  requires 
that,  the  regulation  requires  that  the  estate  tax  on 
the  first  estate  should  be  paid  if  you  are  to  get 
any  tax  at  all,  and,  in  fact,  the  statute  [15]  appears 
to  read  that  way. 

Now  if  we  are  going  to  have  a  literal  inter- 
pretation of  the  statute,  it  could  be  argued  here  that 
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they  are  not  entitled  to  any  property  prior  tax, 
previously  taxed  property  deduction.  But  a  literal 
interpretation  of  that,  to  that  extent,  would  not 
actually  be  in  accordance  with  what  Congress  in- 
tended, and  neither  would  the  kind  of  literal  inter- 
pretation that  the  plaintiff  is  contending  for  here. 

The  cases,  as  Mr.  Radii  says,  do  split  on  this 
subject,  but  we  believe  the  lietter  reasoned  ones  are 
those  supporting  the  Government's  point  of  view. 

The  Court:  Well,  then,  the  point  here  is,  this 
$141,000  which  was  paid  by  the  Thomas  McDonough 
estate  for  the  taxes  of  Peter  McDonough 's  estate,  as 
to  whether  in  computing  the  amount  of  the  previ- 
ously taxed  property,  that  $141,000  should  or  should 
not  be  included  ? 

Mr.  Blackstone:     That's  correct. 

The  Court:     Is  that  right? 

Mr.  Blackstone :  We  maintain  that  as  the  return 
itself  showed,  it  deducted  that  amount  from  the 
amount  of  projoerty  previously  taxed,  and  that  that 
was  the  correct  way  to  handle  it,  and  the  tax,  the 
amount  of  deduction  should  be  computed  accord- 
ingly. Is  that  correct,  Mr.  Radii?  I  mean,  do  you 
agree  that  that's  the  issue  there? 

Mr.  Radii:  Yes.  I  believe  that  is  correct,  your 
Honor.  [16] 

However,  there  is  one  thing,  the  thing  gets  a  little 
complicated  when  you  come  down  to  computing 
certain  other  items  in  this  estate  of  the  tax.  For 
example,  my  contention  is  also  that  the  gross  estate 
of  Thomas  McDonough  obviously  included  all  of 
his  property  of  every  kind  and  character,  which 
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necessarily  included  that  portion  which  he  already 
had  in  his  possession  at  the  time  of  Peter's  death 
under  the  joint  tenancy.  In  other  words,  there  was 
a  million  dollars  worth  of  joint  tenancy  property 
when  Peter  died. 

Now  when  Thomas  died,  it  so  happened  that  that 
same  million  dollars  of  joint  tenancy  property  was 
still  in  existence.  It  hadn't  been  dissipated,  it 
hadn't  been  spent.  And  therefore  the  gross  estate 
of  Peter  McDonough  must  obviously  include  all 
property  of  every  kind  and  character  that  he  left. 
It  is  so  specified  in  the  Revenue  Act,  in  the  Code, 
and  it  didn't  mean  the  amount  of  the  property, 
$585,000   less  $141,000. 

In  other  words,  $141,000  hadn't  been  paid.  There 
was  actually  in  existence  the  whole  $1,000,000  of  that 
previously  jointly-owned  property,  and  not  only  a 
half  of  it,  and  a  half  somewhere  else  less.  It  was 
$141,000  of  tax  which  the  Government  claims.  And 
in  that  respect  the  Form  706,  which  Exhibits  1 
and  3,  here — there  are  two  forms  706 — the  forms 
13rescri]3ed  by  the  Government,  and  they  have  a 
schedule  in  there  entitled  "Schedule  E,  Jointly- 
Owned  Property."  And  there  [17]  isn't  any  provi- 
sion in  that  schedule  for  the  deduction  of  the  tax 
upon  the  jointly-owned  propei'ty  or  upon  the  previ- 
ously taxed  property,  so  that  while  we  can  follow  the 
Form,  nevertheless,  my  contention  is  that  the  gross 
estate  of  Thomas  McDonough  included  100  per  cent 
of  the  jointly-owned  property. 

Now  it  is  true,  as  Mr.  Blackstone,  that  the  estate 
of    Thomas    McDonough    under    the    law    owed    a 
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Federal  estate  tax  of  $141,000.  However,  your 
Honor  will  recollect  that  under  the  set-up  of  the 
Federal  estate  tax,  the  executor  is  primarily  lia])le 
for  the  tax,  the  executor  in  the  estate  of  Peter 
McDonough  is  primarily  liable  for  the  tax.  Then 
the  law  provides  that  in  the  event  of  some  jointly- 
owned  property  that  doesn't  come  into  the  execu- 
tor's possession,  where  there  is  a  Federal  estate 
tax,  that  the  executor  has  a  right  to  recover  the 
amount  of  the  tax  upon  their  jointly-owned  prop- 
erty from  the  party  who  received  the  jointly-owned 
property,  oirtside  of  the  estate.  So  that  there  was  an 
obligation  upoir  the  part  of  the  estate  of  Thomas 
McDouorrgh,  as  Mr.  Blackstone  stated,  to  pay  this 
$141,000,  and  the  Bank  of  America  as  executor  of 
Thomas'  estate  did  so  pay  it. 

So  that  the  net  result  was  that  they  have  still 
had  the  property  at  the  time  of  death,  and  the  fact 
that  Mr.  Blackstone  lays  some  emphasis  upon  the 
fact  that  the  previous  estate  had  not  yet  been 
fully  administered,  that's  only  a  coincidence,  you 
might  say,  and  you  don't  hang  your  [18]  hat  on  that, 
because  we  boldly  take  the  position  that  in  any  case, 
whether  it  had  been  administered  or  not,  if  it  so 
happens  in  that  second  estate  that  you  find  the 
entire  jointly-owned  property,  or  whatever  it  was, 
the  previously  taxed  property,  intact  in  the  posses- 
sion of  the  second  taker,  that  that  is  the  amount 
that  he  is  entitled  to  deduct  from  the  gross  estate 
of  the  second  taker.  And  not  that  less  the  tax. 
Because  the  first  estate  already  paid  the  tax  on  the 
whole  $585,000.  They  didn't  pay  a  tax  on  $585,000 
less   $141,000.    They   paid    the    tax    on    the    whole 
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$585,000.  And  since  the  very  purpose  of  the  statute 
is  to  prevent  the  same  piece  of  property  from  being 
taxed  twice,  therefore  you  are  entitled  to  a  whole 
deduction  of  $585,000  if  you  still  have  it  when  the 
second  taker  dies,  or  the  second  estate  dies. 

Now  it  can  be  argued,  well,  in  one  case  the  man 
might  have  it  and  in  the  other  case  he  might  not, 
when  the  second  taker  dies.  That's  true.  But  what 
of  it?  That  doesn't  piove  anything,  because,  for 
example,  the  second  taker  might  have  been  a  spend- 
thrift and  he  might  have  spent  all  the  property  he 
got  from  the  first  estate.  Therefore  when  he  died, 
there  wouldn't  be  any  deduction  for  previously 
taxed  property,  because  it  cannot  be  identified. 
It's  gone.  And  so  some  of  the  cases,  for  example, 
wdll  say,  well,  that  leaves  it  within  the  discretion  of 
the  taxpayer  in  the  second  estate  whether  his 
estate  is  going  to  be  taxed  on  the  whole  value  of  [19] 
the  property  or  only  on  part  of  it.  And  my  answer 
to  that  is,  well,  that's  always  the  case,  that  when 
the  second  taker  received  the  property  from  the 
first  estate,  if  he  wanted  to  spend  it,  dissipate  it, 
exchange  it  or  lose  it  in  some  speculation,  then  it 
wouldn't  be  in  existence.  So  that  was  in  his 
power,  too. 

And  so  that  argument  I  consider  to  have  no  valid- 
ity at  all,  because  the  Congress  certainly  didn't 
intend  to  go  into  the  question  of  whether  a  man 
did — or  what  he  did  with  the  property.  That  was 
immaterial  whether  he  had  it  or  whether  he  didn't 
have   it,    and    wliv   lie   had   it   and   whv   he    didn't 
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have  it,  or  his  motives,  whether  he  was  rich  or  poor, 
whether  he  could  afford  to  pay  the  tax  in  the  first 
estate  or  couldn't  afford  to  pay  it.  That's  im- 
material. The  point  is,  was  the  property  there  when 
the  second  man  died?  And  if  it  was,  then  our 
contention  is,  under  the  strict  wording  of  the  stat- 
ute, that  the  entire  amount  of  that  property  should 
be  deducted  and  not  only  a  part  of  it. 

Mr.  Blackstone:  Well,  I  just  have  one  other 
word  on  this,  your  Honor.  I  do  not  understand 
whether  Mr.  Radii  is  making  an  argument  now 
about  increasing  the  gross  value  of  this  estate.  The 
Government  does  object  to  that  being  brought  into 
this  case  is  an  issue  on  the  ground  that  it  is  a 
A'ariance  from  the  refund  claim,  that  the  refund 
claimed  simply  raises  the  issue  as  to  how  do  you 
compute  the  property  previously  [20]  taxed.  We  do 
not  agree,  the  Government  does  not  agree  that  the 
estate  tax  owing  in  the  estate  of  Peter,  the  first  de- 
cedent, constitutes  a  claim  against  the  second  estate, 
a  deductible  claim.  We  say  it  is  simply  a  lien 
against  that  property.  And  it  seems  to  us  that  the 
property  that  came  to  Thomas'  estate  was  this 
$500,000,  subject  to  a  lien,  so  the  net  value  when  you 
are  valuing  it — ^you  deduct  from  it  the  lien  of  the 
estate  tax,  and  that  is,  of  course,  the  way  the 
plaintiff  prepared  his.  return,  in  just  that  way, 
showing  the  total  value,  the  gross  value  of  the 
previousl}^  taxed  property  less  this  lien  of  the 
estate  tax.  And  he  is  now^  attempting  to  revise  his 
whole  method  of  reporting  this  property,  and  say, 
well,  they  made  an  error,  that  they  should  never 
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have  deductod  from  the  value  this  lien  of  the  estate 
tax,  that  they  somehow  got  a  greater  value  from 
the  estate  than  this  net  amount  of  the  gross  minus 
the  estate  tax  attributable  to  it. 

The  Court:  Now,  how  do  you  desire  to  present 
authorities  in  this  matter? 

Mr.  Radii :  I  think,  your  Honor,  that  the 
Government  would  probably  require  considerable 
time  on  this,  and  with  the  holiday  season  and  so 
on,  I  would  like  about  30  days  to  present  authority, 
and  I  assume  you  would  like  a  similiar  time? 

Mr.  Blackstone:  Yes,  that  would  be  agreeable 
with  us,  if  your  Honor  has  no  objection.  [21] 

The  Court:     All  right. 

Mr.  Radii:     And  I  would  have  15  days  to  close? 

The  Court:    Thirty,  thirty  and  fifteen? 

Mr.  Blackstone:  That  would  be  agreeable,  your 
Honor. 

The  Court:  And  I  notice  that  at  the  end  of  the 
pre-trial  order,  No.  6,  it  states  in  the  event  that 
plaintiff  should  prevail,  the  exact  amount  of  the 
judgment  is  to  be  computed  by  mutual  agreement, 
or  in  the  absence  of  any,  by  the  Court.  In  other 
words,  is  it  your  feeling  that  the  way  this  should 
be  handled  at  the  end,  that  the  Court  would  indicate 
whether  he  felt  the  plaintiff  should  or  should  not 
prevail  and  from  there  on  you  would  figure  the  tax  ? 

Mr.  Blackstone:  Yes,  your  Honor,  it  may  be 
that. 

The  Court:     Figure  the  refund,  rather? 

Mr.  Blackstone :  It  may  be  that  your  opinion,  if 
vou  decide  for  the  plaintiff,  will  indicate  the  basis 
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of  your  decision,  which  wouki  give  a  lead,  then,  as 
to  how  you  thought  the  tax  should  have  been  com- 
puted, and  then  it  would  be,  perhaps,  a  mathe- 
matical proposition.  If  not,  it  may  be  that  we 
would  have  to — if  we  disagree  as  to  your  meaning, 
or  we  have  some  further  argument  about  how  this 
should  be  computed,  that  we  felt  we  should  have 
the  opportunity  to  bring  in  our  accounting  experts, 
if  need  be,  and  present  further  evidence  and  fur- 
ther argument  to  you.  But  we  didn't  think  it  was 
necessary  at  this  stage  to  go  into  that  technical 
question.  [22] 

The  Court:  Well,  I  don't  have  a  next-year's 
calendar  here.  Oh,  here,  yes.  Suppose  we  carry  it 
on  our  calandar  to  the  15th  of  February.  That  is 
a  little  beyond  the  thirty,  thirty  and  fifteen  for 
submission  at  that  time.  That  will  give  you  time 
to  get  your  briefs  in  and  we  will  carry  it  on  our 
calendar   for   submission   at  that   time. 

Mr.  Radii:  I  have  one  further  suggestion,  your 
Honor.  It  may  be,  while  I  am  quite  familiar  with 
this  case  because  I  have  lived  with  it  for  several 
years — you  get  so  close  to  the  picture,  lots  of  times 
you  don't  see  some  of  the  trees.  And  so  your  Honor 
might  feel  that  he  might  like  some  further  enlight- 
enment on  some  facts  in  this  case.  I  think  counsel 
would  agree  that  we  could  explain  such  additional 
facts  as  you  desire. 

Mr.  Blackstone :     Oh,  yes,  I  think  so,  your  Honor. 

The  Court:  All  right.  If  at  the  time  the  briefs 
are  in  and   I  have  read  them,   I   desire  that   tlio 
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matter  be  set  down  for  some  further  oral  argu- 
ments,  we   can   do   it   at   that   time. 

Mr.  Blackstone:     Yes,  that's  fine. 

The  Court :  All  right,  it  may  be  continued,  then, 
to  February  15th  for  submission  on  thirty,  thirty 
and  fifteen.  The  plaintiff  will  file  the  first  brief. 


Certificate  of  Eeporter 

I  (We),  Official  Reporter(s)  and  Official  Re- 
porter (s)  pro  tern,  certify  that  the  foregoing  tran- 
script of  23  pages  is  a  true  and  correct  transcript  of 
the  matter  therein  contained  as  reported  by  me  (us) 
and  thereafter  reduced  to  typewriting,  to  the  best 
of  my  (our)  ability. 

/s/  ELDON  M.  RICH. 
[Endorsed]  :    Filed  January  6, 1955.  [23] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF   CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District,  Southern 
Division,  do  Hereby  Certify  That  the  Foregoing 
and  Accompanying  Documents  and  Exhibits,  Listed 
Below,  Are  the  Originals  Filed  in  This  Court  in 
the  Above-Entitled  Case  and  That  They  Constitute 
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the  Record  on  Appeal  Herein  as  Designated  by 
tlie  Attorneys  for  the  Appellant: 

Complaint  to  Recover  Federal  Estate  Taxes. 

Answer  by   United   States  Attorney. 

Pre-Trial  Order. 

Stipulation  and  Order  Admitting  Into  Evidence 
and  Adding  Into  Certain  Pages  to  Exhibit  3. 

Opinion  of  Judge. 

Findings  of  Facts  and  Conclusions  of  Law. 

Judgment. 

Notice  of  Appeal. 

Bond  for  Cost  on  Appeal. 

Appellant's   Designation   of  Record   on   Appeal. 

Reporters  Transcript,   November  24,   1954. 

Joint  Exhibits  1,  2,  3  and  4. 

In  Witness  Whereof,  I  have  Hereunto  Set  My 
Hand 'and  Affixed  the  Seal  of  Said  District  Court, 
This  21st  day  of  September,  1955. 

[Seal]  C.  W.  CALBREATH, 

Clerk; 

By  /s/  WM.  J.  FLINN, 
Deputy  Clerk. 
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[Endorsed] :  No.  14879.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Bank  of  America 
National  Trust  and  Savings  Association,  as  Execu- 
tor for  the  Last  Will  and  Testament  of  Thomas  Mc- 
Donoufth,  deceased,  Appellant,  vs.  United  States  of 
America,  Appellee.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division. 

Filed  September  21,  1955. 

/s/  PAUL   P.   O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14879 

BANK  OP  AMERICA,  NATIONAL  TRUST 
AND  SAVINGS  ASSOCIATION,  a  National 
Banking  Corporation,  as  Executor  of  the  Last 
Will  and  Testament  of  Thomas  MeDonough, 
Deceased, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

APPELLANT'S  STATEMENT  OF  THE 
POINTS  ON  WHICH  IT  INTENDS  TO 
RELY  ON  THE  APPEAL,  AND  APPEL- 
LANT'S DESIGNATION  OF  THE  CON- 
TENTS OF  THE  RECORD  ON  APPEAL 

I. 

Statement  of  the  Points  on  Appeal. 

The  appellant  intends  to  rely  on  these  points  on 
appeal : 

1.  The  judgment  and  decision  is  against  law. 

2.  The  Findings  of  Fact  do  not  support  either 
the  Conclusions  of  Law  or  the  Judgment. 

3.  That  portion  of  Finding  4  reading  as  follows 
is  not  supported  by  the  evidence,  and  in  fact  is 
a  conclusion  of  law,  and  said  conclusion  of  law  is 
erroneous,  to  wit: 
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''The  net  value  of  the  said  jointly-owned 
property  to  which  Thomas  McDonough  suc- 
ceeded l)y  virtue  of  the  death  of  Peter  P. 
McDonough  was  $373,910.01,  computed  by 
deducting  from  the  gross  estate  of  Peter  P. 
McDonough  the  specific  legacies,  the  federal 
estate  taxes,  the  state  inheritance  taxes  and  the 
deductions   in   the   amounts  set   forth   above." 

4.  That  portion  of  Finding  5  reading  as  follows 
is  not  supported  by  the  evidence,  and  in  fact  is  a 
conclusion  of  law,  and  said  conclusion  of  law  is 
erroneous,  to  wit: 

"This  left  a  net  adjusted  value  of  the  inter- 
est of  Thomas  McDonough  in  the  jointly-owned 
property  included  in  the  prior  estate  and  in- 
cluded in  Thomas  McDonough 's  estate  to  which 
interest  Thomas  McDonough  succeeded  on 
Peter  P.  IMcDonough's  death  of  $373,894.78." 

5.  Failure  to  find  that  the  amount  of  property 
previously  taxed  witliin  five  years  received  by 
Thomas  McDonough  from  Peter  P.  McDonough, 
whicli  was  entitled  to  be  deducted  from  the  gross 
estate  for  Federal  Estate  Tax  purposes  in  the  Estate 
of  Thomas  McDonough,  was  the  sum  of  $577,971.92. 

6.  Failure  to  find  that  in  computing  the  Federal 
Estate  Tax  due  from  the  Estate  of  Thomas 
McDonough,  said  estate  was  entitled  either  to  have 
the  full  amount  of  said  jointly-owned  property 
included  in  the  gross  estate  of  said  Thomas 
McDonoujTjh  with  a  credit  for  the  amount  of  the 
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Federal  Estate  Tax  of  $141,592.71  due  and  unpaid 
in  the  Estate  of  Peter  P.  McDonough,  witli  a 
deduction  of  said  previously  taxed  property  amount- 
ing to  $577,971.92;  or,  in  the  alternative,  to  have 
the  gross  estate  of  Thomas  McDonous^h  reduced 
by  the  said  tax  of  $141,592.71,  and  still  be  entitled 
to  a  deduction  of  $577,971.92  for  the  property 
previously  taxed  in  the  Estate  of  Peter  P.  McDon- 
ough. 

7.  Failure  to  find  that  notwithstanding  the 
form  in  which  the  gross  estate  for  Federal  Estate 
Tax  purposes  was  set  forth  in  the  estate  tax  return 
in  the  Estate  of  Thomas  McDonough,  plaintiif 
nevertheless  was  entitled  in  computing  the  deduction 
for  property  previously  taxed  in  the  Estate  of 
Peter  P.  McDonough  to  have  such  computation 
made  in  accordance  with  the  Federal  Estate  Tax 
provisions,  i.e.,  the  applicable  law  at  the  full  amount 
of  1577,971.92. 

8.  That  said  judgment  is  against  law  in  that  it 
did  not  compute  the  jointly-owned  property  pre- 
viously taxed  in  the  Estate  of  Peter  P.  McDonough 
at  the  full  value  of  $577,971.92. 

9.  That  said  judgment  is  against  law  in  that  it 
holds  that  the  Federal  Estate  Tax  of  $141,592.71 
paid  by  the  Estate  of  Thomas  McDonough  upon  the 
joint  property  left  by  Peter  P.  McDonough  and  due 
in  said  Estate  of  Peter  P.  McDonough,  had  to 
be  deducted  from  said  jointly-owned  property  of 
$577,971.92  in  computing  the  deduction  in  the  Estate 
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of   Thomas   McDonough    for   property    previously 
taxed. 

10.  That  said  judgment  is  against  law  in  that  it 
reduced  the  deduction  for  property  previously  taxed 
in  the  Estate  of  Peter  P.  McDonough  by  the  items 
set  forth  in  Finding  4. 

II. 

Designation  of  Contents  of  Record  on  Appeal. 

The  appellant  designates  for  inclusion  the  com- 
plete record  and  all  the  proceedings  and  evidence  in 
the  action  to  be  contained  in  the  Record  on  Appeal, 
including  the  Reporter's  Transcript  of  the  evidence 
or  proceedings,  and  this  Designation  of  Contents  of 
Record  on  Appeal. 

Dated:     September   23rd,   1955. 

/s/  J.  W.  RADIL, 

/s/  F.  J.  KILMARTIN, 

KNIGHT,    ROLAND    &    RIOR- 
DAN, 

Attorneys  for  Appellant. 

Receipt   of   Copy   Acknowledged. 
[Endorsed] :     Filed  September  23,  1955. 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Idaho,  Northern  Division 

No.  1999 

GUENITH  OPAL  BEEDY  and  CYNTHIA 
GUEN  BEEDY,  by  His  Next  Friend,  GUEN- 
ITH OPAL  BEEDY, 

Plaintiffs, 
vs. 

THE  WASHINGTON  WATER  POWER  CO.,  a 

Corporation, 

Defendant. 

COMPLAINT 

Plaintiffs  complaint  of  the  defendant  and  for 
cause  of  action  allege: 

I. 

Plaintiffs  are  residents  of  the  State  of  Texas  and 
the  defendant  is  a  Corporation  incorporated  under 
the  laws  of  the  State  of  Washington  and  is  author- 
ized and  licensed  and  qualified  to  do  business  in  the 
State  of  Idaho.  The  matter  in  controversy  herein 
exceeds,  exclusive  of  interest  and  costs,  the  sum  of 
$3,000.00. 

II. 

That  Guenith  Opal  Beedy  is  the  surviving  wife 
and  Cynthia  Guen  Beedy  is  the  surviving  child  of 
George  D.  Beedy. 

III. 

That  the  defendant,  The  Washington  Water 
Power  Company,  is  a  corporation  engaged  in  the 
trans]iortation,  delivery  and  sale  of  electricity  for 
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the  City  of  Wallace,  Idaho,  and  vicinity  as  well  as 
elsewhere  in  the  United  States. 

IV. 

That  the  deceased,  George  D.  Beedy,  was  at  all 
times  herein  mentioned  an  employee  of  the  Lewis 
Construction  Company  of  Great  Falls,  Montana, 
who  had  contracted  to  change  the  wires,  insulators 
and  crossarms  on  an  electrical  transmission  line  for 
the  defendant. 

V. 

That  on  July  1,  1954,  at  a  place  approximately 
two  miles  northeast  of  Wallace,  Idaho,  the  deceased, 
George  D.  Beedy,  w^hile  in  the  course  of  his  employ- 
ment with  the  said  Lewis  Construction  Company, 
was  assisting  in  installing  a  transmission  line  across 
and  above  a  13,000-volt  electiical  power  line  which 
was  then  and  there  owned,  operated  and  energized 
by  the  defendant;  said  transmission  line  was  then 
and  there  attached  to  a  winch  on  a  truck  and  came 
into  contact  with  the  said  defendant's  13,000-volt 
power  line  which  energized  the  transmissioii  line 
Avhich  in  turn  carried  a  deadly  charge  of  electricity 
to  the  truck  with  which  deceased  was  in  contact, 
thereby  electrocuting  him. 

VI. 

That  the  defendant  was  negligent,  careless  and 
reckless,  in  that  (a)  prior  to  crossing  the  said 
13,000-volt  line  above  described,  the  deceased's  em- 
ployer requested  the  defendant  to  cut  off  the  power 
on  said  electrical  power  line  so  that  the  crossing  by 
the  transmission  line  could  be  made  in  safety  and 
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that  the  defendant  neglected,  failed  to  refused  to 
comply  with  said  request;  (b)  that  the  defendant, 
in  violation  of  its  duty  at  the  time  and  place  above 
mentioned,  negligently  failed  to  provide  the  de- 
ceased with  a  safe  place  to  work;  (c)  that  defend- 
ant, with  knowledge  of  the  dangerous  condition 
existing  in  installation  of  transmission  line  in  close 
proximity  to  its  power  line,  failed  and  neglected  to 
install  proper  safeguards  and  take  proper  precau- 
tions to  prevent  contact  with  its  power  line. 

VII. 

That  the  said  negligence  of  defendant  was  the 
direct  proximate  cause  of  the  deceased's  death. 

VIII. 
That  the  plaintiffs  were  damaged  by  the  loss  of 
their  father  and  husband  in  the  sum  of  $200,000.00. 

Wherefore,  the  plaintiffs  demand  judgment 
against  the  defendant.  The  Washington  Water 
Power  Company,  in  the  sum  of  $200,000.00  and 
costs. 

/s/  THOMAS  PAYNE, 

/s/  GLENN  A.  COUGHLAN, 
Attorneys  for  Plaintiffs. 

Plaintiffs  herein  demand  that  the  above-entitled 
cause  be  tried  before  a  jury. 

/s/  THOMAS  PAYNE, 

/s/  GLENN  A.  COUGHLAN, 
Attorneys  for  Plaintiff. 

[Endorsed] :    Filed  November  26,  1954. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  STRIKE 

Defendant  moves  the  court  to  strike  from  the 
complaint  the  last  part  of  Paragraph  VI,  which 
reads  as  follows : 

(b)  "That  the  defendant,  in  violation  of  its 
duty  at  the  time  and  the  place  above  mentioned, 
negligently  failed  to  provide  the  deceased  with 
a  safe  place  to  work;" 

(c)  "That  the  defendant,  with  knowledge  of 
the  dangerous  condition  existing  in  installation 
of  transmission  in  close  proximity  to  its  power 
line,  failed  and  neglected  to  install  proper  safe- 
guards and  take  proper  precautions  to  prevent 
contact  with  its  power  line;" 

for  the  reason  that  said  allegations  are  immaterial. 

Dated  this  16th  day  of  December,  1954. 

McNAUGHTON  &  SANDERSON, 

PAINE,  LOWE,  COFFIN, 
ENNIS  &  HERMAN, 

/s/  W.  F.  McNAUGHTON, 

/s/  HORTON  HERMAN, 

Attorneys  for  Defendant. 

[Endorsed]:     Filed  December  16,  1954. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  MORE 
DEFINITE   STATEMENT 

Plaintiffs'  complaint  is  so  va^ue  and  ambiguous 
the  defendant  should  not  be  reasonably  required  to 
prepare  responsive  pleading  and  the  defendant, 
therefore  moves  the  plaintiff  be  ordered  to  furnish 
more  definite  statement  of  the  nature  of  their  claim 
as  set  forth  in  the  complaint  in  the  following  re- 
spects : 

With  respect  to  paragraph  VI  by  stating 
whether  after  the  deceased's  employer  requested  the 
defendant  to  cut  off  the  power  on  said  electrical 
line: 

(a)  The  defendant  neglected  after  agreeing  to 
cut  off  said  power, 

(b)  the  defendant  merely  failed  to  cut  off  said 
power  after  being  requested,  or 

(c)  the  defendant  specifically  refused  to  cut  it 
off. 

Dated  this  16th  day  of  December,  1954. 

McNAUGHTON  &  SANDERSON, 
PAINE,  LOWE,  COFFIN, 
ENNIS  &  HERMAN, 

/s/  W.  F.  McNAUGHTON, 

/s/  HORTON  HERMAN, 

Attorneys  for  Defendant. 

[Endorsed]:    Filed  December  16,  1954. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

And  now  comes  the  defendant,  The  Washington 
Water  Power  Co.,  and  moves  the  court  as  follows : 

I. 

To  dismiss  the  action  because  the  complaint  fails 
to  state  a  claim  against  the  defendant  upon  which 
relief  can  be  granted. 

Dated  this  16th  day  of  December,  1954. 

McNAUOHTON  &  SANDERSON, 
PAINE,  LOWE,  COFFIN, 
ENNIS  &  HERMAN, 

/s/  W.  F.  McNAUGHTON, 

/s/  HORTON  HERMAN, 

Attorneys  for  Defendant. 

[Endorsed] :    Filed  December  16,  1954. 


[Title  of  District  Court  and  Cause.] 

INTERROGATORIES  BY  PLAINTIFFS 

To  Virgil  Thompson,  I^ocal  Manager,  Washington 
AYater  Power  Company,  Wallace,  Idaho: 

You  are  hereby  notified  to  answer  under  oath  the 
interrogatories,  numbered  .1  to  15,  as  shown  below, 
within  15  days  of  the  time  service  is  made  upon 
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you,  ill  accordance  with  Rule  33  of  Federal  Rules 
of  Civil  Procedure. 

1.  What  is  your  occupation'? 

2.  What  is  your  residence? 

3.  How  long  have  you  resided  there  ? 

4.  How  long-  have  you  been  so  employed"? 

5.  Were  you  on  the  premises  of  the  work  being 
done  for  your  company  by  Lewis  Construction  Com- 
pany of  G-reat  Falls,  Montana,  on  the  transmission 
line  from  Government  Gulch  Substation  to  Burke 
Substation  in  Idaho*? 

6.  How  often  were  you  on  the  premises  and  on 
what  dates'? 

7.  Are  you  acquainted  with  Mr.  Ed  Raunig? 

8.  Were  you  contacted  by  him  with  respect  to 
killins^  the  hot  lines  over  which  crossings  were  being 
made  by  the  Lewis  Construction  Company? 

9.  How  many  occasions'? 

10.  What  action  did  you  take  in  respect  to  this 
request  % 

11.  Did  you  ever  make  a  request  or  order  to 
anyone  to  kill  the  power  lines  owned  by  defendant 
over  which,  and  during  the  time,  Lewis  Construc- 
tion Company  was  installing  transmission  from  Gov- 
ernment Gulch  Substation  to  Burke  Substation  *? 

12.  Do  you  know  who  shut  off  the  power  on  the 
Mne  Mile  Gulch  line  on  July  11,  1954? 

18.     Who  owns  this  line  ? 

14.  How  long  was  the  power  off? 

15.  Was  power  subsequently  cut  off  defendant's 
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lines  over  which  Lewis  Construction  Company  was 
making  crossings  subsequent  to  July  11,  1954? 

Dated  January  27,  1955. 

A/  THOMAS  PAYNE, 

/s/  GLENN  A.  COUGHLAN, 

Attorneys  for  Plaintiffs. 

[Endorsed]  :    Filed  January  29,  1955. 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  INTERROGATORIES 
TO  VIRGIL  THOMPSON 

Interrogatory  No.  1. 

District  Manager,  Coeur  d'Alene  Mining 
District,  Washington  Water  Power  Company. 

Interrogatory  No.  2. 

Silverton,  Idaho. 

Interrogatory  No.  3. 

Seventeen  (17)  months. 

Interrogatory  No.  4. 

Twenty-two  (22)  months. 

Interrogatory  No.  5. 

I  was  there  from  time  to  time  because  I  was 
interested  in  the  job,  but  I  had  no  direct  super- 
visory control  over  the  operation.  I  was  not  on 
the  premises  or  in  the  area  at  the  time  of  the 
accident  involved  in  this  litigation. 
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Interrogatory  No.  6. 

I  made  no  record  of  the  exact  times  or  dates 
that  I  was  there.  I  would  estimate  that  I  saw 
the  job  or  was  in  the  neighborhood  of  the  job 
on  an  average  of  two  (2)  times  a  week. 

Interrogatory  No.  7. 
Yes. 

Interrogatory  No.  8. 

I  sat  in  on  a  conference  in  which  it  was  de- 
termined which  crossings  could  be  killed  and 
which  had  to  be  worked  hot,  early  in  the  job. 
I  don't  recall  ever  being  directly  contacted  by 
Mr.  Raunig  with  respect  to  killing  any  specific 
lines. 

Interrogatory  No.  9. 

I  only  remember  the  one  conference  referred 
to  in  the  answer  to  the  question  above  until 
the  time  approximately  two  (2)  weeks  after 
the  accident,  at  which  time  Mr.  Hammar,  in- 
spector for  the  company,  contacted  me  with  re- 
spect to  a  particular  crossing.  This  was  with 
reference  to  crossings  on  the  Wallace  to  Burke 
section  of  the  line. 

Interrogatoiy  No.  10. 

I  don't  recall  any  specific  request  being 
made. 

Interrogatory  No.  11. 

Yes;  I  issued  orders  to  kill  the  crossings 
which  it  had  been  agreed  would  be  de-ener- 
gized. 
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lines  over  which  Lewis  Construction  Company  was 
making  crossings  subsequent  to  July  11,  1954? 

Dated  January  27,  1955. 

/s/  THOMAS  PAYNE, 

/s/  GLENN  A.  COUGHLAN, 

Attorneys  for  Plaintiffs. 

[Endorsed]  :    Filed  January  29,  1955. 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  INTERROGATORIES 
TO  VIRGIL  THOMPSON 

Interrogatory  No.  1. 

District  Manager,  Coeur  d'Alene  Mining 
District,  Washington  Water  Power  Company. 

Interrogatory  No.  2. 

Silverton,  Idaho. 

Interrogatory  No.  3. 

Seventeen  (17)  months. 

Interrogatory  No.  4. 

Twenty-two  (22)  months. 

Interrogatory  No.  5. 

I  was  there  from  time  to  time  because  I  was 
interested  in  the  job,  but  I  had  no  direct  super- 
visory control  over  the  operation.  I  was  not  on 
the  premises  or  in  the  area  at  the  time  of  the 
accident  involved  in  this  litigation. 
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Interrogatory  No.  6. 

I  made  no  record  of  the  exact  times  or  dates 
that  I  was  there.  I  would  estimate  that  I  saw 
the  job  or  was  in  the  neighborhood  of  the  job 
on  an  average  of  two  (2)  times  a  week. 

Interrogatory  No.  7. 
Yes. 

Interrogatory  No.  8. 

I  sat  in  on  a  conference  in  which  it  was  de- 
termined which  crossings  could  be  killed  and 
which  had  to  be  worked  hot,  early  in  the  job. 
I  don't  recall  ever  being  directly  contacted  by 
Mr.  Raunig  with  respect  to  killing  any  specific 
lines. 

Interrogatory  No.  9. 

I  only  remember  the  one  conference  referred 
to  in  the  answer  to  the  question  above  until 
the  time  approximately  two  (2)  weeks  after 
the  accident,  at  which  time  Mr.  Hammar,  in- 
spector for  the  company,  contacted  me  with  re- 
spect to  a  particular  crossing.  This  was  with 
reference  to  crossings  on  the  AVallace  to  Burke 
section  of  the  line. 

Interrogatoiy  No.  10. 

I  don't  recall  any  specific  request  being 
made. 

Interrogatory  No.  11. 

Yes;  I  issued  orders  to  kill  the  crossings 
which  it  had  been  agreed  would  be  de-ener- 
gized. 
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Interrogatoiy  No.  12. 

No  one  shut  off  the  power  on  this  date.  Wlieii 
a  short  circuit  occurred  on  the  line,  the  auto- 
matic circuit-breaker  opened  automatically,  and 
the  line  was  off  for  a  period  of  about  one  hour. 

Interrogatory  No.  13. 

The  Washington  Water  Power  Company. 

Interrogatory  No.  14. 

Approximately  one  (1)  hour  and  five  (5) 
minutes. 

Interrogatory  No.  15. 

To  the  best  of  my  recollection,  we  de- 
energized  one  feeder  of  our  own  subsequent  to 
the  accident,  and  lines  owned  by  other  utilities 
were  de-energized  subsequent  to  the  accident. 

/s/  VIRGIL  THOMPSON. 

Duly  verified. 

[Endorsed] :    Filed  February  14,  1955. 


[Title  of  District  Court  and  Cause.] 

INTERROGATORIES  BY  PLAINTIFFS 

To   the   Washington   Water   Company  and   J.    E. 
Royer,  Vice  President : 

You  are  hereby  notified  to  answer  under  oath  the 
interrogatories,  numbered  1  to  30,  as  shown  below, 
within  15  days  of  the  time  service  is  made  upon  you, 
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in  accordance  with  Rule  33  of  Federal   Rules  of 
Civil  Procedure. 

1.  Did  defendant,  in  April,  1954,  have  a  contract 
with  Lewis  Construction  Company  of  Great  Falls, 
Montana,  for  work  on  your  transmission  line  from 
the  Washington  Water  Power  Company  Sub- 
station at  Government  Gulch  to  the  Substation  at 
Burke,  Idaho? 

2.  Do  .you  have  a  plan  or  plat  showing  the  elec- 
trical transmission  line  of  the  defendant  Company 
for  the  Wallace,  Idaho,  area,  including  the  lines 
being  worked  on  on  July  11,  1954,  and  including  the 
power  line  running  up  Nine  Mile  Gulch?  If  so, 
please  attach  a  copy. 

3.  Who  services,  repairs  and  maintains  the  elec- 
trial  power  lines  which  you  own  in  the  Wallace, 
Idaho,  area? 

4.  Are  you  cognizant  of  the  provisions  of  the 
National  Electric  Safety  Code? 

5.  Are  you  cognizant  of  the  provisions  of  tlie 
Idaho  Minimum  General  Safety  Standards  and 
Practices  for  Outdoor  construction,  operation  and 
maintenance  of  electrical  wires  and  equipment  ? 

6.  Does  the  defendant  employ  safety  engineers? 

7.  If  answer  to  the  preceding  question  is  in  the 
affirmative,  please  state  whether  or  not  inspections 
by  your  safety  engineers  were  made  of  the  premises 
and  work  being  done  by  Lewis  Construction  Com- 
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pany  for  defendant  on  the  Government  Gulch  to 
Bnrke  Substation  Contract. 

8.  Please  give  names  of  safety  engineers,  dates 
and  times  of  such  inspections. 

9.  Wliat  safety  precautions  and  procedures  do 
you  recommend  when  installing  transmission  lines 
across  electrically  energized  power  lines'? 

10.  Did  any  of  defendant's  employees,  agents, 
representatives  or  inspectors  inspect  the  work  on 
the  line  from  Government  Gulch  Substation  to 
Burke  Substation  as  it  was  being  performed? 

11.  Please  state  their  position,  names  and  ad- 
dresses. 

12.  Were  any  of  the  agents,  employees  or  officers 
of  your  company  upon  the  premises  where  the  ac- 
cident occurred  on  July  11,  1954? 

13.  Is  Sam  Hammar  in  defendant's  employ? 

14.  What  is  his  position  with  defendant? 

15.  What  connection,  if  any,  did  he  have  with 
the  work  being  donc^  by  the  Lewis  Construction 
Company  for  defendant? 

16.  (a)     Is  Virgil  Thompson  employed  by  you? 
(b)     What  is  his  position? 

17.  Do  you  own  the  electrical  power  line  run- 
ning up  Nine  Mile  Gulch? 

18.  Do  you  energize  this  lino? 

19.  What  is  the  voltage  of  this  line? 
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20.  (a)  Was  the  power  cut  off  the  Nine  Mile 
Gulch  line  on  July  11,  1954? 

(b)  If  this  power  was  cut  off,  at  whose  request? 

(c)  And  who  actually  cut  off  the  power? 

(d)  How  long  was  the  power  off  on  this  date? 

21.  Did  defendant  subsequently  cut  off  the  power 
at  any  other  times  on  other  of  your  lines  when 
crossings  were  made  by  the  Lewis  Construction 
Company  ? 

22.  How  many  times? 

23.  When  were  vou  first  notified  that  Geors:e 
Beedy  was  involved  in  the  accident  referred  to  in 
plaintiffs '  complaint  ? 

24.  State  the  names  and  addresses  of  all  persons 
ha^dng  knowledge  of  the  relevant  facts  of  the  in- 
jury to  and  the  death  of  George  Beedy  whom  you 
or  your  agents  or  representatives  have  interviewed. 

25.  Please  furnish  a  copy  of  any  and  all  written 
reports  or  documents  you  have  made  or  received  or 
have  in  your  files  concerning  the  accident  of  July 
11,  1954,  wherein  George  Beedy  was  killed. 

26.  Did  your  investigation  reveal  that  the  trans- 
mission line,  being  sagged  by  Lewis  Construction 
Company  on  July  11,  1954,  came  into  contact  with 
a  powder  line  energized  by  the  defendant? 

27.  What  did  your  investigation  reveal  as  to  the 
proximate  cause  of  George  Beedy 's  death? 


16  Giienith  Opal Beedij, et ah, vs. 

28.  Was  defendant  or  any  of  its  agents  or  em- 
ployees or  representatives  requested  to  cut  off  the 
electrical  power  on  lines  owned  by  it  where  cross- 
ings were  made  by  the  Lewis  Construction  Com- 
pany ? 

29.  If  so,  who  made  these  requests'? 

30.  What  action  was  taken  in  respect  to  the  re- 
quest ? 

Dated  January  27,  1955. 

THOMAS  PAYNE, 

GLENN  A.  COUGHLAN, 

/s/  THOMAS  PAYNE, 

/s/  GLENN  A.  COUGHLAN, 

Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  January  29,  1955. 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  INTERROGATORIES  TO  THE 
WASHINGTON  WATER  POWER  COM- 
PANY AND  J.  E.  ROYER,  VICE-PRESI- 
DENT 

Interrogatory  No.  1. 
Yes. 

InteiTogatory  No.  2. 

Yes.  Copy  is  attached. 
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Interrogatory  No.  3. 

The  Washington  Water  Power  Company. 

Interrogatory  No.  4. 

Yes. 

Interrogatory  No.  5. 
Yes. 

Interrogatory  No.  6. 

The  Company  employs  a  safety  supervisor 
but  no  safety  engineers  as  such. 

Interrogatory  No.  7. 

The  work  was  being  done  by  an  independent 
contractor  who  was  completely  responsible  for 
methods  of  operation.  The  company  made  no 
safety  inspections  in  connection  with  the  work. 
Under  our  contract  mth  the  Lewis  Construc- 
tion Company,  we  had  no  control  over  their 
method  of  operation  and  no  supervision  over 
the  contractor's  personnel. 

Interrogatory  No.  8. 

The  question  is  inapplicable  to  the  situation. 

Interrogatory  No.  9. 

When  w^ork  is  being  done  under  contracts 
such  as  this,  the  Company  makes  no  recom- 
mendations as  to  safety  precautions  and  pro- 
cedures. When  constructing  lines  on  our  own 
behalf,  we  employ  adequate  safeguards  and 
structures  to  insure  the  safety  of  our  personnel. 

Interrogatory  No.  10. 

The  Company  had  an  inspector  on  the  job 
whose  duties  were  to  inspect  the  work  as  it  was 
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completed  to  insure  that  it  met  the  specifications 
of  the  contract. 

Interrogatory  No.  11. 

Sam  J.  Hammar,  1718  West  Kiernan  Avenue, 
Spokane,  Wash.  Position:  Associate  electrical 
engineer. 

Glenn  R.  George,  South  2822  Lincoln  St., 
Spokane,  Wash.  Position:  Construction  en- 
gineer. 

Interrogatory  No.  12. 

One  of  the  Company's  employees,  Louis 
Clary,  went  to  the  neighborhood  of  the  accident 
after  the  accident  occurred  and  cleared  the  cir- 
cuits and  put  them  back  in  operation,  but  none 
was  present  at  the  time  of  the  accident. 

Interrogatory  No.  13. 
Yes. 

Interrogatory  No.  14. 

Associate  electrical  engineer. 

Interrogatory  No.  15. 

He  was  the  inspector  on  the  job  who  in- 
spected the  work  as  it  was  being  completed  to 
determine  that  it  met  the  specifications  called 
for  in  the  contract. 

Interrogatory  No.  16. 

(a)  Yes. 

(b)  District  Manager,  Coeur  d'Alene  Min- 
ing District,  at  Wallace,  Idaho. 

Interrogatory  No.  17. 
Yes. 
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Interrogatory  No.  18. 
Yes. 

Interrogatory  No.  19. 

Thirteen  thousand  (13,000)  volts. 

Interrogatory  No.  20. 

(a)  It  was  automatically  cut  off  when  there 
was  a  short  circuit  on  the  line. 

(b)  It  was  automatically  cut  off.  No  one 
cut  it  off. 

(c)  Automatic  switch. 

(d)  Approximately  one  (1)  hour  and  five 
(5)  minutes. 

Interrogatory  No.  21. 

Yes. 

Interrogatory  No.  22. 

At  one  crossing  between  Wallace  and  Gem 
on  the  Wallace-Burke  section.  The  power  was 
actually  cut  off  twice  on  two  different  occa- 
sions at  this  particular  crossing. 

Interrogatory  No.  23. 

A  representative  of  the  Company  was  in- 
formed of  this  fact  on  July  12,  1954. 

Interrogatory  No.  24. 

Ed  F.  Raunig,  Great  Falls,  Montana;  Dr. 
H.  E.  Bonebrake,  Wallace,  Idaho;  Glenn  R. 
George,  S.  2822  Lincoln  St.,  Spokane,  Wash.; 
Virgil  Thompson,  Silverton,  Idaho;  Sam  J. 
Hammar,  West  1718  Kiernan  Ave.,  Spokane, 
Wash.,  and  Lewis  Gardner,  Sheriff,  Wallace, 
Idaho. 
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Tnterrogatoiy  No.  25. 

Copy  of  report  attached. 

Interrogatory  No.  26. 
Yes. 

Interrogatory  No.  27. 

It  indicated  that  he  was  in  contact  \Yith  a 
truck  which  became  energized  when  the  trans- 
mission line  that  was  being  sagged  by  The 
Lewis  Construction  Company  came  in  contact 
with  a  13,000-Yolt  feeder  line  o^^Tled  by  The 
Washington  Water  Power  Company. 

InteiTogatory  No.  28. 

No;  no  specific  requests  were  made.  It  was 
understood  when  the  job  began  that  all  cross- 
ings were  to  be  made  hot.  Later  on,  discussion 
was  had  of  the  possibility  of  de-energizing  some 
lines.  We  are  not  certain  whether  The  Wash- 
ington Water  Power  Company  or  The  Lewis 
Construction  Company  initiated  the  discussion. 
As  a  result  of  a  conference,  it  was  agreed  that 
certain  lines  would  be  de-energized.  We  don't 
have  any  record  of  any  specific  bequest  having 
been  made. 

Interrogatory  No.  29. 

No  requests  made. 

Interrogatory  No.  30. 

No  requests  made. 

/s/  J.  E.  ROYER. 

Pulv  verified. 
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(Copy) 

Report  of  Public  Accident 
Washington  Water  Power  Company 

Date  of  accident :  July  11,  1954 — 1 :15  p.m. 

City  or  Town :  Wallace,  Idaho. 

Name  and  address  of  i)erson  injured  or  owner  of 
property  damaged :  George  Beedy,  Gem,  Idaho ; 
Jack  Inman,  Spokane,  Washington ;  Don  Carey, 
Great  Falls,  Montana. 

Explain  in  detail  nature  of  accident:  The  line  crew 
of  the  Lewis  Construction  Company  of  Great 
Falls,  Montana,  was  at  work  reconductoring 
Coeur  d'Alene  No.  3  High  Line  between  Silver- 
ton,  Idaho,  and  Nine  Mile  Canyon.  One  con- 
ductor slacked  in  to  the  13  kv  Nine  Mile  Feeder 
killing  George  Beedy,  and  burning  Jack  Inman 
on  the  hand  and  shoulder,  who  were  leaning 
against  the  truck  pulling  the  conductor.  Don 
Carey  was  burned  on  the  fingers  while  working 
on  a  pole  structure. 

Name  and  address  of  all  witnesses:  Employees  of 
the  Lewis  Construction  Company. 

Extent  of  injury  or  damage  to — Person:  George 
Beedy,  killed.  Jack  Inman,  burned  on  the  hand 
and  shoulder.  Don  Carey,  burned  on  the  fingers. 

Date  Reported:  July  14,  1954. 

Reported  by:  /s/  Stanley  Gibson,  for  District  Man- 
ager. 
[Endorsed] :    Filed  February  14,  1955. 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  FEB.  15,  1955 

This  cause  came  on  regularly  in  open  court  for 
hearing  on  defendant's  Motion  to  Dismiss,  Motion 
for  More  Definite  Statement  and  Motion  to  Strike, 
Glenn  Coughlan  appearing  for  plaintiffs  and  Alan 
P.  O 'Kelly  appearing  for  the  defendant. 

The  motion  for  More  Definite  Statement  was  over- 
ruled and  counsel  ordered  to  get  the  information 
desired  under  the  rules  of  discovery.  The  Motion 
to  Strike  was  overruled  without  prejudice  to  re- 
newal at  the  time  of  trial  of  the  case  on  its  merits. 
The  Motion  to  Dismiss  was  taken  under  advisement. 
Plaintiff  having  filed  brief,  the  defendant  was  given 
7  days  to  file  a  reply  brief  and  plaintiff  5  days  to 
reply  to  reply  brief. 


[Title  of  District  Court  and  Cause.] 

ORDER 

This  matter  is  before  the  Court  at  this  time  on 
Defendant's  Motion  to  Dismiss.  Oial  argument  has 
been  presented,  counsel  have  submitted  written 
briefs,  and  the  Court,  has  fully  considered  the  same. 

It  is  agreed  in  this  case  that  it  would  be  proper 
to  grant  this  motion  if  the  defendant,  Washington 
AYater  Power,  was  an  employer  of  the  plaintiffs' 
decedent  within  the  Workmen's  Compensation 
Act.  I.e.  72-1010,  which  would  bar  a  suit  against 
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the  employer.  Moon  vs.  Erwin,  64  Idaho,  464,  states 
that:  "The  essential  element  of  the  relationship  of 
'employer  and  employee'  is  the  right  of  control. 
Also, 

''Under  the  provisions  of  the  statute  quoted, 
the  true  test  is.  Did  the  work  being  done  per- 
tain to  the  business,  trade,  or  occupation  of  the 
defendant,  carried  on  by  it  for  pecuniary  gain  ? 
If  so,  the  fact  that  it  was  bfeing  done  through 
the  medium  of  an  independent  contractor  would 
not  relieve  the  defendant  from  liability."  Gif- 
ford  vs.  Nottingham,  68  Idaho,  320,  193  Pac. 
2d  831,  citing  O 'Boyle  vs.  Parkei-  Young  Co., 
95  Vt.,  58,  112  A.  385. 

It  appears  to  the  Court  at  this  time  that  there 
is  no  evidence  in  the  record  to  determine  these  tests, 
and  that  these  can  only  be  determined  on  presenta- 
tion of  the  case  on  its  merits. 

For  these  reasons.  It  Is  Ordered  that  the  Motion 
to  Dismiss  be,  and  the  same  is,  hereby  Denied  with- 
out prejudice  to  raising  these  same  objections  and 
questions  at  the  time  of  the  trial  of  this  case  on  the 
merits. 

And  it  is  so  Ordered. 

Dated  this  6th  day  of  April,  1955. 

/s/  CHASE  A.  CLARK, 

Chief  Judge,  United  States  District  Court,  District 
of  Idaho. 

[Endorsed] :    Filed  April  6,  1955. 
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[TitJe  of  District  Court  and  Cause.] 

Defendant,  in  ansvvt^r  to  })iaintiff's  Complaint, 
admits,  denies  and  alleires  as  follows: 

First  Defense 

I. 

Admits  tliat  defendant  is  a  corjtoration  incor- 
porated under  tlie  laws  of  the  State  of  Washintrron 
and  is  authorized,  licensed  and  qualified  to  do  busi- 
ness in  the  State  of  Idaho,  and  that  the  matter  in 
controversy  herein  exceeds,  exclusive  of  interest  and 
costs,  the  sum  of  Tliree  Thousand  Dollars  ($3,000\ 
and  demies  that  it  has  aiiv  knowledsre  or  information 
sufficient  to  form  a  In'lief  a?  to  the  remaininir  alle- 
srations  in  Para^rraphs  1  and  IT  (»f  ]>laintilfs'  Com- 
plaint. 

n. 

Admits  the  allejcrations  ^et  forth  in  PiirnirraDhs 
ill,  IT  and  T  of  ]>laintiffs'  Com]>lainT 

m. 

Denies  each  and  ererv  aiituranoi;,  nmnt'i-  aiu: 
thine:  set  forth  in  Pararraphs  TI,  \  il  and  Till 
(>f  T/tMititiffs'  Com])laint,  and  s]»ecificivllT  denies  that 
]'  "s  are  daiuiiired  in  the  sum  of  Two  Hundred 

Thousand    Dollars     ($2(K),(KI0)    or    in    any    other 
imiount. 

Setnmd  Defense 

For  further,  sej»arate  and  affirmative  defense  to  j 
the  Complaint  herein,  defendant  alleires: 
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T. 

Tiint  'a\  tlio  time  tlio  snid  doccascMl,  (Hcoi'j^c  I). 
]>(MHly,  was  olcctronitod  as  alli^fjjcMl  in  ])laiiitiffs' 
Complaint,  ho  was  omployod  l)y  tli(^  Ijowis  Constrnc- 
tioTi  Company,  an  in(le])endent  conlracloi-  actint;  Cor 
and  on  b(>]ialf  of  defendant,  wliicli  woi'k  IxMiiji-  doiu* 
])y  said  indo])ond('n1  contractor  ix'riaincd  Id  llic  busi- 
ness, tradi^  or  o('cii])ation  of  llio  dclVndanI,  carried 
on  by  it  for  pecuniary  gain;  and,  under  llie  teiins 
of  Idalio  Code,  §72-1010,  defeiidant  was  the  em- 
ployer of  the  said  George^  D.  Beedy  foi-  the  pury)oses 
of  the  Idaho  Woi-kmeirs  Com])ensn1i()n  Acl  ;  and, 
under  §  72-203  of  the  Idaho  Code,  the  rights  and 
remedic^s  of  ])]aintiffs  under  the  Tdalio  Workmen's 
Compensation  Law  are  exclusive,  and  plaintiffs  have 
claimed  and  received  com])ensation  under  the  Idaho 
AVorknien's  Compensation  Law. 

Third  Defense 

For  further,  separate  and  affirmative  defense  to 
the  Com])laint  herein,  defendant  alle^-es: 

I. 

That  any  injuries  sustained  or  suffered  by  the 
said  George  J).  Beedy  resulting  in  his  death  at  the 
time  and  place  and  occasion  mentioned  in  the  Com- 
plaint were  caused  in  whole  or  in  part  or  were 
contributed  to  b}^  the  negligence  or  fault  or  want 
of  care  of  the  said  George  D.  Beedy  and  not  by  any 
fault,  negligence  or  want  of  care  on  the  part  of  this 
defendant. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Defendant,  in  answer  to  plaintiff's  Complaint, 
admits,  denies  and  alleges  as  follows: 

First  Defense 

I. 

Admits  that  defendant  is  a  corporation  incor- 
porated under  the  laws  of  the  State  of  Washington 
and  is  authorized,  licensed  and  qualified  to  do  busi- 
ness in  the  State  of  Idaho,  and  that  the  matter  in 
controversy  herein  exceeds,  exclusive  of  interest  and 
costs,  the  sum  of  Three  Thousand  Dollars  ($3,000\ 
and  denies  that  it  has  any  know^ledge  or  information 
sufficient  to  form  a  belief  as  to  the  remaining  alle- 
gations in  Paragraphs  T  and  IT  of  plaintiffs'  Com- 
plaint. 

II. 

Admits  the  allegations  set  forth  in  Paragraphs 
III,  IV  and  V  of  plaintiffs'  Complaint. 

III. 

Denies  each  and  every  allegation,  matter  and 
thing  set  forth  in  Paragraphs  VI,  VII  and  VIII 
of  plaintiffs'  Complaint,  and  specifically  denies  that 
plaintiffs  are  damaged  in  the  sum  of  Two  Hundred 
Thousand  Dollars  ($200,000)  or  in  any  other 
amount. 

Second  Defense 

For  further,  separate  and  affirmative  defense  to 
the  Complaint  herein,  defendant  alleges: 
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I. 

That  at  the  time  the  said  deceased,  George  D. 
Beedy,  was  electrocuted  as  alleged  in  plaintiffs' 
Complaint,  he  was  employed  by  the  Lewis  Construc- 
tion Company,  an  indei)endent  contractor  acting  for 
and  on  behalf  of  defendant,  which  work  being  done 
by  said  independent  contractor  pertained  to  tlie  busi- 
ness, trade  or  occupation  of  the  defendant,  carried 
on  by  it  for  pecuniary  gain;  and,  under  the  terms 
of  Idaho  Code,  §  72-1010,  defendant  was  the  em- 
ployer of  the  said  George  I).  Beedy  for  the  purposes 
of  the  Idaho  Workmen's  Compensation  Act;  and, 
under  §  72-203  of  the  Idaho  Code,  the  rights  and 
remedies  of  plaintiffs  under  the  Idaho  Workmen's 
Compensation  Law  are  exclusive,  and  plaintiffs  have 
claimed  and  received  compensation  under  the  Idaho 
Workmen's  Compensation  Law. 

Third  Defense 

For  further,  separate  and  affirmative  defense  to 
the  Complaint  herein,  defendant  alleges: 

I. 

That  any  injuries  sustained  or  suffered  by  the 
said  George  D.  Beedy  resulting  in  his  death  at  the 
time  and  place  and  occasion  mentioned  in  the  Com- 
plaint were  caused  in  whole  or  in  part  or  were 
contributed  to  by  the  negligence  or  fault  or  want 
of  care  of  the  said  George  D.  Beedy  and  not  by  any 
fault,  negligence  or  want  of  care  on  the  part  of  this 
defendant. 
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Fourth  Defense 

For  further,  separate  and  affirmative  defense  to 
the  Complaint  herein,  defendant  alleges: 

I. 

That  the  employment  of  plaintiffs'  decedent  had 
certain  risks  incident  thereto  which  were  ob^dons 
and  well  known  to  plaintiffs'  decedent  at  all  the 
times  of  his  employment,  and  also  when  he  first 
entered  thereon,  and  those  risks  were  assumed  by 
him  and  whatever  injuries  plaintiffs'  decedent  re- 
ceived, which  resulted  in  his  death,  arose  from  and 
were  caused  by  those  risks  thus  assumed  by  him. 

Wherefore,  having  fully  answered,  defendant 
prays  that  plaintiffs'  Complaint  be  dismissed  with 
prejudice,  and  that  defendant  may  have  and  recover 
its  costs  and  disbursements  from  plaintiffs. 

McNAUGHTON  &  SANDERSON, 
PAINE,  LOWE,  COFFIN, 
ENNIS  &  HERMAN, 

/s/  ALAN  S.  PAINE, 

/s/  ALAN  P.  O 'KELLY, 

Attorneys  for  Defendant. 

[Endorsed]:     Filed  April  15,  1955. 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  MAY  16,  1955 

The  Court  being  fully  advised  in  this  matter,  and 
good  cause  appearing,  it  was  ordered  that  the  set- 
ting of  this  matter  be  vacated  to  a  later  date. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SUMMARY  JUDGMENT 

The  defendant,  The  Washington  Water  Power 
Company,  by  McNaughton  &  Sanderson,  and  Paine, 
Lowe,  Coffin,  Ennis  &  Herman,  its  attorneys,  hereby 
moves  the  Court  to  enter  a  summary  judgment  for 
the  defendant  in  accordance  with  the  provisions  of 
Rule  56  (b)  and  (c)  of  the  Rules  of  Civil  Pro- 
cedure on  the  ground  that  the  pleadings,  affidavits 
of  B.  J.  Lindsay,  Lester  R.  Gamble,  J.  Fletcher 
Emery,  Thomas  A.  Purton,  R.  E.  Forman  and 
Virgil  Thompson  thereto  attached,  and  the  deposi- 
tions of  Ed  F.  Raunig,  Ruben  Liddell  Brown  and 
Jack  P.  Tnman  on  file  herein,  show  that  defendant 
is  entitled  to  judgment  as  a  matter  of  law. 

Dated  this  1st  day  of  July,  1955. 

McNAUGHTON  &  SANDERSON, 
PAINE,  LOWE,  COFFIN, 
ENNIS  &  HERMAN, 

/s/  ALAN  P.  O 'KELLY, 

Attorneys  for  the  Defendant. 
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To:  Thomas  B.  Payne  and  Glenn  A.  Coughlan,  At- 
torneys for  Plaintiff: 

Please  Take  Notice  that  defendant  will  brino-  on 
for  hearing  the  above  Motion  for  Summary  Judg- 
ment on  the  15th  day  of  July,  1955,  or  as  soon  there- 
after as  the  above  matter  can  be  heard. 

Dated  this  1st  day  of  July,  1955. 

McNAUGHTON  &  SANDERSON, 
PAINE,  LOWE,  COFFIN, 
ENNIS  &  HERMAN, 

/s/  ALAN  P.  O 'KELLY, 

Attorneys  for  the  Defendant. 


AFFIDAVIT  OF  B.  J.  LINDSAY  IN  SUPPORT 
OF  MOTION  FOR  SUMMARY  JUDGMENT 

State  of  Washington, 
County  of  Spokane — ss. 

B.  J.  Lindsay,  being  first  dnly  sworn,  deposes 
and  says:  That  I  am  Secretary  of  The  Washington 
Water  Power  Company  and  am  the  official  custo- 
dian of  the  business  records  of  The  Washington 
Water  Power  Company. 

This  Affidavit  is  submitted  in  support  of  defend- 
ant's Motion  for  Sunnnary  Judgment  herein  for 
the  purpose  of  showing  that  there  is  in  this  action 
no  genuine  issue  as  to  any  material  fact  and  tliat 
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defendant  is  entitled  to  judgment  as  a  matter  of 
law. 

That  attached  hereto,  marked  Exhibit  ''A"  and 
made  a  part  hereof,  is  a  true  and  correct  copy  of 
a  Contract  entered  into  the  27th  day  of  April,  1954, 
by  and  between  Lewis  Construction  Company  and 
The  Washington  Water  Power  Company  as  it  ap- 
pears in  the  original  records  of  The  Washington 
Water  Power  Company;  that  attached  hereto, 
marked  Exhibit  "B"  and  made  a  part  hereof,  is  a 
true  and  correct  copy  of  Standard  General  Condi- 
tions for  Engineering  Construction,  copyright  1925, 
by  the  Joint  Conference  on  Standard  Construction 
Contracts,  which  is  referred  to  and  made  a  part  of 
said  Agreement  of  April  27,  1954,  by  reference  in 
Article  VII  of  said  Agreement. 

That  the  records  of  the  Company  show  that 
George  Beedy  and  the  crew  with  which  he  was  work- 
ing at  the  time  of  tlie  injury  resulting  in  his  death, 
were  performing  their  work  on  a  private  right-of- 
way  easement  owned  by  The  Washington  Water 
Power  Company. 

/s/  B.  J.  LINDSAY. 

Subscribed  and  Sworn  to  before  me  this  30t]i  dny 
of  June,  1955. 

[Seal]        /s/  ALAN  P.  O 'KELLY, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Spokane. 
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EXHIBIT  A 

AGREEMP]NT 

This  AgTeemont,  made  ihv  27th  day  of  April,  in 
the  year  Nineteen  Hundred  and  Fifty-four  by  and 
between  Lewis  Construction  Company,  hereinafter 
called  the  Contractor,  and  The  Washington  Water 
Power  Company,  hereinaftei*  calked  the  Owner, 

Witnesseth,  that  the  Contractor  and  the  Owner 
for  the  considerations  hereinafter  named  agree  as 
follows : 

Article  I.     Scope  of  Work 

The  Contractor  shall  furnish  all  of  the  equipment 
and  perform  all  of  the  work  shown  on  the  drawings 
and  described  in  the  specifications,  entitled: 

Coeur  d'Alene  No.  3  Transmission  Line — 
Replace  conductors  from  the  Washington 
Water  Power  Company  substation  at  Govern- 
ment Gulch  to  the  substation  at  Burke,  all  in 
the  state  of  Idaho,  a  distance  of  about  22.33 
miles. 

This  work  shall  include : 

1.  Replace  present  arms  that  are  in  poor  con- 
dition. 

2.  Remove  overhead  ground  wires  on  those  por- 
tions of  the  line  where  they  now  exist. 

3.  Replace  all  Hewlett  type  insulators  with  ball 
and  socket  type  insulators. 
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4.  Replace  present  7  strand  #8  and  7  strand 
#7  copper  conductors  with  :397,r)00  cm.  A.C.S.R. 
conductors. 

5.  Replace  guys  or  anchors  or  both  wlierc  these 
have  deteriorated  to  the  extent  that  they  can  no 
longer  withstand  the  loads  imposed  on  them. 

The  Owner  will  supply  the  line  materials  and 
these  will  be  stockpiled  at  Wallace,  Idaho. 

After  the  Contractor  has  taken  the  materials 
from  the  warehouse,  he  shall  be  responsible  for  their 
condition,  loss  and  breakage.  The  Contractor  shall 
do  everything  required  by  this  Agreement,  the  Gen- 
eral Conditions  of  the  Contract,  the  Specifications 
and  the  Drawings. 

Article  II.     Time  of  Completion 

The  work  to  be  performed  under  this  contract 
shall  be  commenced  not  later  than  May  3,  1954,  and 
shall  be  completed,  ready  for  service,  not  later  than 
July  15,  1954.  Cleanup  work  with  the  line  ener- 
gized may  extend  to  August  13,  1954. 

Article  III.     The  Contract  Sum 

The  Owner  shall  pay  the  Contractor  for  the  per- 
formance of  the  contract  subject  to  the  additions 
and  deductions  therein,  in  current  funds  as  follows: 
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Approx. 
Item  No.       Unit  Price       Price 

1.  Install  new  poles  2  $      75.00     $      150.00 

2.  In.stall    single    9    or    11    ft. 

arms  10  20.00  200.00 

3.  Install  single  22  ft.  arms 100  30.00  3,000.00 

4.  Install  double  22  ft.  arms 90  40.00  3,600.00 

5.  Install  anchors  50  20.00  1,000.00 

6.  Install  down  guys  100  12.00  1,200.00 

7.  Install  new  string  insulators  480  7.00  3,360.00 

8.  Install  new  clamp  to  present 
insulators   and    insulators   to 

new  arms 400  3.00         1,200.00 

9.  String    new    conductor    with 

armor  rods— miles  22.33       1,000.00       22,330.00 

Total  Installation  Cost $36,040.00 

10.  Remove  poles 2  25.00  50.00 

11.  Remove  9  or  11  ft.  arms 10  5.00  50.00 

12.  Remove  22  ft.  single  arms 100  10.00  1,000.00 

13.  Remove  22  ft.  double  arms  ....     90  15.00  1,350.00 

14.  Remove  down  guys  100  8.00  800.00 

15.  Remove  string  insulators 480  5.00  2,400.00 

16.  Remove  present  conductors — 

miles  22.33         500.00       11,165.00 

17.  Remove  overhead  grnd  wire — 

miles  8.00         200.00        1,600.00 

Total  Removal  Cost  $18,415.00 

Total  Cost $54,455.00 

In  the  event  that  the  number  of  any  item  is  in- 
creased or  decreased,  the  unit  prices  shall  apply  and 
the  total  contract  bid  will  be  adjusted  accordingly. 

Ally  additional  items  of  work  not  s})ecified  above 
but  designated  by  the  Company  representative  shall 
be  paid  on  the  basis  of  actual  payroll  labor  for  the 
work  plus  38  per  cent  for  overheads  and  equipment, 
plus  10  per  cent  of  the  total  for  profit. 
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On  structures,  such  as  the  lYpe  "O"  where  22 
foot  arms  must  be  cut  to  a  shorter  length,  the  unit 
price  for  22  foot  arms  will  be  usckI. 

Where  the  quantities  originally  contemplated  are 
so  changed  that  application  of  the  agreed  unit  price 
to  the  quantity  of  work  performed  is  shown  to  create 
a  hardship  to  the  Ow^ner  or  the  Contractor,  there 
shall  be  an  equitable  adjustment  of  the  contract  to 
prevent  such  hardship. 

Article  IV.     Progress  Payments 

The  Owner  shall  make  payments  on  account  of 
the  contract  as  provided  therein,  as  follows : 

On  or  about  the  seventh  (7th)  day  of  each 
month  ninety  (90)  per  cent  of  the  value,  based 
on  the  unit  prices  shown  in  the  contract  for 
labor  and  materials  incorporated  in  the  work 
and  of  materials  suitably  stored  at  the  site 
thereof  up  to  the  first  day  of  that  month,  as 
estimated  by  the  Engineer,  less  the  aggregate 
of  previous  pajments. 

Article  V.     Acceptance  and  Final  Payment 

Upon  receipt  of  written  notice  that  the  work  is 
ready  for  final  inspection  and  acceptance,  the  En- 
gineer shall  promptly  make  such  inspection  and 
w^hen  he  finds  the  work  acceptable  under  the  con- 
tract and  the  contract  fully  performed,  he  shall 
promptly  issue  a  certificate,  over  his  own  signa- 
ture, stating  that  the  w^ork  provided  for  in  this 
contract  has  been  completed  and  is  accepted  by  him 
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under  the  terms  and  conditions  thereof,  and  the  en- 
tire balance  found  to  be  due  to  the  Contractor,  in- 
cluding the  retained  percentage,  shall  be  paid  to 
the  Contractor  at  the  office  of  the  Owner  within 
seven  (7)  days  after  the  date  of  said  final  certificate. 

Before  issuance  of  final  certificate,  the  Contractor 
shall  submit  evidence  satisfactory  to  the  Engineer 
that  all  ])ayrolls,  material  bills,  and  other  indebted- 
ness connected  with  the  work  have  been  paid. 

The  making  and  acceptance  of  the  final  ])ayment 
shall  constitute  a  waiver  of  all  claims  by  the  Owner, 
other  than  those  arising  from  unsettled  liens,  from 
faulty  work  appearing  after  the  final  payment  or 
from  requirement  of  the  Specifications  and  of  all 
claims  hy  the  Contractor,  except  those  previously 
made  and  still  unsettled. 

If  after  the  work  has  been  substantially  com- 
pleted, full  completion  thereof  is  materiall}^  delayed 
through  no  fault  of  the  Contractor,  and  the  Engi- 
neer so  certifies,  the  Owner  shall,  upon  certificate 
of  the  Engineer,  and  without  terminating  the  con- 
tract, make  payment  of  the  balance  due  for  the 
portion  of  the  work  fully  completed  and  accepted. 
Such  payment  shall  be  made  under  the  terms  and 
conditions  governing  final  payment,  except  that  it 
shall  not  constitute  a  waiver  of  claims. 

Article  VI. 

Insurance  and  Guaranty  Bond  Requirements 

The  Contractor  shall  provide  insurance  and  guar- 
any  bond  as  stated  in  Articles  27,  28,  29  and  30  of 
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the  General  Conditions  for  not  less  than  the  follow- 
ing amounts : 

Public  Liability   $100,000-$200,000 

Property  Damage 50,000-  100,000 

Automobile  Property  Damage       5,000 
Automobile  Public  Liability.  .     50,000-  100,000 
Guaranty  Bond — One  Hundred  Per  Cent 
(1007o)  of  Total  Contract  Bid. 

Article  VIL     The  Contract  Documents 

Standard  General  Conditions  for  Engineering 
Construction,  Copyright,  1925,  by  the  Joint  Confer- 
ence on  Standard  Construction  Contract,  the  Speci- 
fications and  the  Drawings,  together  with  this 
Agreement,  form  the  Contract,  and  they  are  as  fully 
a  pai't  of  the  contract  as  if  hereto  attached  or  herein 
repeated. 

Under  Article  20  of  the  General  Conditions,  the 
time  for  giving  notice  of  suspension  shall  be  ten  (10) 
days  and  the  time  within  whicli  notice  of  resumption 
must  be  given  shall  be  thirty  (30)  days. 

The  following  is  an  enumeration  of  the  Specifica- 
tions and  Drawings: 

Couer  d'Alene  No,  3  Transmission  Line — Re- 
place conductors — Specifications. 

Plan  and  Profile  Maps  of  the  Line,  Dw\gs. 
E-1682,  E-1683,  E-1684  and  E-2530  to  E-2538. 

Structure    Drawings    B-610,    C-703,    G-1665, 
G-1895,  to  G-1898,  G-3650  and  G-3656. 
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In  Witness  Whereof  the  parties  hereto  have  exe- 
cuted this  Agreement,  the  day  and  year  first  above 
written. 

LEWIS  CONSTRUCTION 
COMPi^Y, 
Contractor. 

By  /s/  ED.  F.  RAUNIG, 

THE  WASHINGTON  WATER 
POWER  COMPANY, 

By  /s/  J.  E.  E.  ROYER, 

Vice  President. 


O.K. 


Attest 


(Seal). 


/s/  H.  W.  COFFIN, 

/s/  LESTER  R.  GAMBLE. 

/s/  J.  W.  WILLIS, 

Asst.  Secretary. 


EXHIBIT  B 

Standard  General  Conditions  for 

Engineering  Construction 

(Not  designed  for  use  in  Building  Construction) 

Copyright  1925  by  the  Joint  Conference  on 
Standard  Construction  Contracts 

Insofar  as  matter  contained  herein  is  copyrighted  by 
The  American  Institute  of  Architects,  the  re- 
])rint  thereof  is  by  permission  of  said  Ameri- 
can Institute  of  Architects. 
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Index  to  the  Articles  of  the  General  Conditions 

1.  Definitions. 

2.  Execution,  Correlation  and  Intent  of  Docu- 
ments. 

3.  Detail  Drawings  and  Instructions. 

4.  Copies  of  Drawings  Furnished. 

5.  Order  of  ComiDletion. 

6.  Drawings  and  Specifications  on  the  Work. 

7.  Ownership  of  Drawings. 

8.  Contractor's  Understanding. 

9.  Materials,  Appliances,  Employes. 

10.  Royalties  and  Patents. 

11.  Surveys,  Permits  and  Regulations. 

12.  Protection  of  Work  and  Property. 

13.  Inspection  of  Work. 

14.  Superintendence:  Supervision. 

15.  Changes  in  the  Work. 

16.  Claims  for  Extra  Cost. 

17.  Deductions  for  Uncorrected  Work. 

18.  Delays  and  Extension  of  Time. 

19.  Correction  of  Work  Before  Final  Payment. 

20.  Suspension  of  Work. 

21.  The  Owner's  Right  to  Do  Work. 

22.  The  Owner's  Right  to  Terminate  Contract. 

23.  Contractor's  Right  to  Stop  Work  or  Termi- 
nate Contract. 

24.  Removal  of  Equipment. 

25.  Use  of  Completed  Portions. 

26.  Payments  Withheld. 

27.  Contractor's  Liability  Insurance. 

28.  Indemnity. 

29.  Fire  Insurance. 
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30. 

Guaranty  Bonds. 

31. 

Damages. 

32. 

Liens. 

33. 

Assignment. 

34. 

Rights  of  Various  Interests 

35. 

Separate  Contracts. 

36. 

Sub-Contracts. 

37. 

Points  and  Instructions. 

38. 

Engineer's  Status. 

39. 

Engineer's  Decisions. 

40. 

Arbitration. 

41. 

Lands  for  Work. 

42. 

Cleaning  Up. 

Art.  1.     Definitions 

(a)  The  Contract  Documents  consist  of  the 
Agreement,  the  General  Conditions  of  the  Contract, 
the  Drawings  and  Specifications,  including  all  modi- 
fications thereof  incorporated  in  the  documents  be- 
fore their  execution.   These  form  the  Contract. 

(b)  The  Owner,  the  Contractor  and  the  Engi- 
neer are  those  mentioned  as  such  in  the  Agreement. 
They  are  treated  throughout  the  Contract  Docu- 
ments as  if  each  were  of  the  singular  number  and 
masculine  gender. 

(c)  Wherever  in  this  Contract  the  word  Engi- 
neer is  used  it  shall  be  understood  as  referring  to 
the  Engineer  of  the  Owner,  acting  personally  or 
through  an  assistant  duly  authorized  in  wi'iting  for 
such  act  by  the  Engineer. 
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(d)  Written  notice  shall  be  deemed  to  have  ])een 
duly  served  if  delivered  in  person  to  the  individual 
or  to  a  member  of  the  firm  or  to  an  officer  of  the  cor- 
poration for  whom  it  is  intended,  or  if  delivercnl  at 
or  sent  by  registered  mail  to  the  last  business  ad- 
dress known  to  him  who  gives  the  notice. 

(e)  The  term  Subcontractor,  as  employed  here- 
in, includes  only  those  having  a  direct  contract  with 
the  Contractor  and  it  includes  one  who  furnishes 
material  worked  to  a  special  design  according  to  the 
plans  or  specifications  of  this  work,  but  does  not  in- 
clude one  who  merely  furnishes  material  not  so 
worked. 

(f)  The  term  "work"  of  the  Contractor  or  Sub- 
contractor includes  labor  or  materials  or  both, 
equipment,  transportation,  or  other  facilities  neces- 
sary to  complete  the  Contract. 

(g)  All  time  limits  stated  in  the  Contract  Docu- 
ments are  of  the  essence  of  the  Contract. 

Art.  2.     Execution,  Correlation  and 
Intent  of  Documents 

The  Contract  Documents  shall  be  signed  in  dupli- 
cate by  the  Owner  and  the  Contractor.  In  case  the 
Ow^ner  and  the  Contractor  fail  to  sign  the  General 
Conditions,  Drawings  or  Specifications,  the  Engi- 
neer shall  identify  them. 

The  Contract  Documents  are  complementary,  and 
what  is  called  for  by  any  one  shall  be  as  binding  as 
if  called  for  by  all.   The  intention  of  the  documents 
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is  to  iiicliide  all  labor  and  materials,  equipment  and 
transportation  necessary  for  the  proper  execution  of 
the  work.  It  is  not  intended,  however,  that  materials 
or  work  not  covered  by  or  })roperly  inferable  from 
any  heading,  branch,  class  or  trade  of  the  specifica- 
tions shall  be  supplied  unless  distinct!}"  so  noted  on 
the  drawings.  Materials  or  work  described  in  words 
which  so  applied  have  a  well-known  technical  or 
trade  meaning  shall  be  held  to  refer  to  such  recog- 
nized standards. 

Art.  3.     Detail  Drawings  and  Instructions 

The  Engineer  shall  furnish  with  reasonable 
promptness,  additional  instructions,  by  means  of 
drawings  or  otherwise,  necessary  for  the  proper  exe- 
cution of  the  work.  All  such  drawings  and  instruc- 
tions shall  be  consistent  with  the  Contract  Docu- 
ments, true  developments  thereof,  and  reasonably 
inferable  therefrom. 

Art.  4.     Copies  of  Drawings  Furnished 

Unless  otherwise  pTovided  in  the  Contract  Docu- 
ments the  Engineer  will  furnish  to  the  Contractor, 
free  of  charge,  all  copies  of  drawings  and  specifica- 
tions reasonably  necessary  for  the  execution  of  the 
work. 

Art.  5.     Order  of  Completion 

The  Contractor  shall  submit  at  such  times  as  may 
be  requested  by  the  Engineer,  schedules  which  shall 
show  the  order  in  which  the  Contractoi'  proposes  to 
carrv  on  the  work  with  dates  at  which  the  Contrac- 
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tor  will  start  the  several  parts  of  the  work  and  esti- 
jnated  dates  of  completion  of  the  several  parts. 

Art.  6.     Drawings  and  Specifications  on  the  Work 

The  Contractor  shall  keep  one  copy  oC  all  draw- 
ings and  specifications  on  the  work,  in  good  order, 
available  to  the  Engineer  and  to  his  representatives. 

Art.  7.     Ownership  of  Drawings 

All  drawings,  specifications  and  copies  thereof 
fnrnished  by  the  Engineer  are  his  property.  They 
are  not  to  be  used  on  other  work  and,  with  the  ex- 
ception of  the  signed  Contract  set,  are  to  be  returned 
to  him  on  request,  at  the  completion  of  the  work. 
All  models  are  the  property  of  the  Owner. 

Art.  8.     Contractor's  Understanding 

It  is  understood  and  agreed  that  the  Contractor 
has,  by  careful  examination,  satisfied  himself  as  to 
the  nature  and  location  of  the  work,  the  conforma- 
tion of  the  ground,  the  character,  quality  and  quan- 
tity of  the  materials  to  be  encountered,  the  character 
of  equipment  and  facilities  needed  preliminary  to 
and  during  the  prosecution  of  the  work,  the  general 
and  local  conditions  and  all  other  matters  which  can 
in  any  way  affect  the  work  under  this  Contract.  No 
verbal  agreement  or  conversation  with  any  officer, 
agent  or  employe  of  the  Ow^ier,  either  before  or 
after  the  execution  of  this  contract,  shall  affect  or 
modify  any  of  the  terms  or  obligations  herein  con- 
tained. 
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Alt.  9.     Materials,  Appliances,  Employes 

Unless  otherwise  stipulated,  the  Contractor  shall 
provide  and  pay  for  all  materials,  labor,  water,  tools, 
equipment  light,  power,  transportation  and  other  fa- 
cilities necessary  for  the  execution  and  completion 
of  the  work. 

Unless  othei^wise  specified,  all  materials  shall  be 
new  and  both  workmanship  and  materials  shall  be 
of  a  good  quality.  The  Contractor  shall,  if  required, 
furnish  satisfactory  evidence  as  to  the  kind  and 
quality  of  materials. 

The  Contractor  shall  at  all  times  enforce  strict 
discipline  and  good  order  among  his  employes,  and 
shall  not  employ  on  the  work  any  unfit  person  or 
anyone  not  skilled  in  the  work  assigned  to  him. 

Art.  10.     Royalties  and  Patents 

The  Contractor  shall  pay  all  royalties  and  license 
fees.  He  shall  defend  all  suits  or  claims  for  infringe- 
ment of  any  patent  rights  and  shall  save  the  Owner 
harmless  from  loss  on  account  thereof,  except  that 
the  Owner  shall  be  responsible  for  all  such  loss 
when  a  particular  process  or  the  product  of  a  par- 
ticular manufacturer  or  manufacturers  is  specified, 
but  if  th(^  Contractor  has  information  that  the 
process  or  article^  specified  is  an  infringement  of  a 
])atent  he  shall  be  responsible  for  such  loss  unless 
he  promptly  gives  such  information  to  the  Engineer. 

Art.  11.     Surveys,  Permits  and  R(^gulations 
The  Owner  shall  furnish  all  sui'veys  unless  other- 
wise specified.   Permits  and  licenses  of  a  temporary 
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nature  necessary  for  the  prosecution  of  the  work 
shall  be  secured  and  paid  for  by  the  Contractor. 
Permits,  licenses  and  easements  for  i)ermanent 
structures  or  permanent  changes  in  existing  facili- 
ties shall  be  secured  and  paid  for  by  the  Owner,  un- 
less otherwise  specified. 

The  Contractor  shall  give  all  notices  and  comply 
with  all  laws,  ordinances,  rules  and  regulations 
bearing  on  the  conduct  of  the  work  as  drawn  and 
specified.  If  the  Contractor  observes  that  the  draw- 
ings and  specifications  are  at  variance  therewith,  he 
shall  ])romptly  notify  the  Engineer  in  writing,  and 
any  necessary  changes  shall  be  adjusted  as  provided 
in  the  Contract  for  changes  in  the  work.  If  the  Con- 
tractor performs  any  work  knowing  it  to  be  con- 
trary to  such  laws,  ordinances,  rules  and  regulations, 
and  without  such  notice  to  the  Engineer,  he  shall 
bear  all  costs  arising  therefrom. 

Art.  12.     Protection  of  Work  and  Property 

The  Contractor  shall  continuously  maintain  ade- 
quate protection  of  all  his  work  from  damage  and 
shall  protect  the  Owner's  property  from  injury  or 
loss  arising  in  connection  with  this  Contract.  He 
shall  make  good  any  such  damage,  injury  or  loss, 
except  such  as  may  be  directly  due  to  errors  in  the 
Contract  Documents  or  caused  by  agents  or  em- 
ployes of  the  Owner.  He  shall  adequately  protect 
adjacent  property  as  provided  by  law  and  the  Con- 
tract Documents.  He  shall  provide  and  maintain 
all  passageways,  guard  fences,  lights  and  other  fa- 
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cilities  for  protection  required  by  public  authority 
or  local  conditions. 

In  an  emergency  affecting  the  safety  of  life  or  of 
the  work  or  of  adjoining  property,  the  Contractor, 
without  special  instruction  or  authorization  from 
the  Engineer,  is  hereby  permitted  to  act,  at  his  dis- 
cretion, to  prevent  such  threatened  loss  or  injury, 
and  he  shall  so  act,  without  appeal,  if  so  instructed 
or  authorized.  Any  compensation,  claimed  by  the 
Contractor  on  account  of  emergency  work,  shall  be 
determined  by  agreement  or  arbitration. 

Art.  13.     Inspection  of  Work 

The  Engineer  and  his  representatives  shall  at  all 
times  have  access  to  the  work  wherever  it  is  in 
preparation  or  progTess  and  the  Contractor  shall 
provide  proper  facilities  for  such  access  and  for  in- 
spection. 

If  the  siDCcifications,  the  Engineer's  instructions, 
laws,  ordinances  or  any  public  authority  require  any 
work  to  be  specially  tested  or  approved,  the  Con- 
tractor shall  give  the  Engineer  timely  notice  of  its 
readiness  for  inspection,  and  if  the  inspection  is  by 
another  authority  than  the  Engineer,  of  the  date 
fixed  for  such  inspection.  Inspections  by  the  Engi- 
neer shall  be  promptly  made,  and  where  practicable 
at  the  source  of  supply.  If  any  work  should  be  cov- 
ered up  without  approval  or  consent  of  the  Engi- 
neer, it  must,  if  required  by  the  Engineer,  be 
uncovered  for  examination  at  the  Contractor's  ex- 
pense. 
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Re-examination  of  questioned  work  may  be  or- 
dered by  the  Engineer  and  if  so  ordered  the  work 
must  be  uncovered  by  the  Contractor.  If  such  work 
be  found  in  accordance  with  the  Contract  Documents 
the  Owner  shall  pay  the  cost  of  re-examination  and 
replacement.  If  such  work  be  found  not  in  accord- 
ance with  the  Contract  Documents  the  Contractor 
shall  pay  such  cost,  imless  he  shall  show  that  the 
defect  in  the  work  was  caused  by  another  Contrac- 
tor, and  in  that  event  the  Owner  shall  pay  such  cost. 

Art.  14.     Superintendence:  Supervision 

The  Contractor  shall  keep  on  his  work  during  its 
progress  a  competent  superintendent  and  any  nec- 
essary assistants,  all  satisfactory  to  the  Engineer. 
The  superintendent  shall  not  be  changed  except 
with  the  consent  of  the  Engineer,  unless  the  superin- 
tendent proves  to  be  unsatisfactory  to  the  Contrac- 
tor and  ceases  to  be  in  his  employ.  The  superintend- 
ent shall  represent  the  Contractor  in  his  absence 
and  all  directions  given  to  him  shall  be  as  binding  as 
if  given  to  the  Contractor.  Important  directions 
shall  be  confirmed  in  writing  to  the  Contractor. 
Other  directions  shall  be  so  confirmed  on  written  re- 
quest in  each  case.  The  Contractor  shall  give  effi- 
cient supervision  to  the  work,  using  his  best  skill 
and  attention. 

If  the  Contractor,  in  the  course  of  the  work,  finds 
any  discrepancy  between  the  drawings  and  the  phys- 
ical conditions  of  the  locality,  or  any  errors  or  omis- 
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sions  in  drawings  or  in  the  layout  as  given  by  points 
and  instructions,  it  shall  be  his  duty  to  immediately 
inform  the  Engineer,  in  writing,  and  the  Engineer 
shall  promptly  verify  the  same.  Any  work  done 
after  such  discovery,  until  authorized,  will  be  done 
at  the  Contractor's  risk. 

Neither  party  shall  employ  or  hire  any  employe 
of  the  other  party  without  his  consent. 

Art.  15.     Changes  in  the  Work 

The  Owner,  without  invalidating  the  Contract, 
may  order  extra  work  or  make  changes  by  altering, 
adding  to  or  deducting  from  the  work,  the  Contract 
Sum  being  adjusted  accordingly.  All  such  work 
shall  be  executed  under  the  conditions  of  the  original 
Contract  except  that  any  claim  for  extension  of 
time  caused  thereby  shall  be  adjusted  at  the  time 
of  ordering  such  change. 

In  giving  instructions,  the  Engineer  shall  have 
authority  to  make  minor  changes  in  the  work,  not 
involving  extra  cost,  and  not  inconsistent  with  the 
purposes  of  the  work,  but  otherwise,  except  in  an 
emergency  endangering  life  or  property,  no  extra 
work  or  change  shall  be  made  unless  in  pursuance 
of  a  written  order  by  the  Engineer,  and  no  claim 
for  an  addition  to  the  contract  sum  shall  be  valid 
unless  so  ordered. 

The  value  of  any  such  extra  work  or  change  shall 
he  determined  in  one  or  more  of  tlK^  following  ways: 
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(a)  By  estimate  and  acceptance  in  a  Imn])  sum. 

(b)  By  unit  prices  named  in  the  contract  or 
subsequently  agreed  upon. 

(c)  By  cost  and  percentage  or  by  cost  and  a 
fixed  fee. 

If  none  of  the  above  methods  is  agreed  upon,  the 
Contractor,  provided  he  receives  an  order  as  above, 
shall  proceed  with  the  work.  In  such  case  and  also 
under  case  (c),  he  shall  keep  and  present  in  such 
form  as  the  Engineer  may  direct,  a  correct  account 
of  the  net  cost  of  labor  and  materials,  together  with 
vouchers.  In  any  case,  the  Engineer  shall  certify  to 
the  amomit,  including  reasonable  allow^ance  for  over- 
head and  profit,  due  to  the  Contractor.  Pending 
final  determination  of  value,  ])ayments  on  account 
of  changes  shall  be  made  on  the  Engineer's  estimate. 

Art.  16.     Claims  for  Extra  Cost 

If  the  Contractor  claims  that  any  instructions  by 
drawings  or  otherwise  involve  extra  cost  under  this 
contract,  he  shall  give  the  Engineer  written  notice 
thereof  within  a  reasonable  time  after  the  receipt 
of  such  instructions,  and  in  any  event  before  pro- 
ceeding to  execute  the  work,  except  in  emergency 
endangering  life  or  property,  and  the  procedure 
shall  then  be  as  provided  for  changes  in  the  work. 
No  such  claim  shall  be  valid  unless  so  made. 

Art.  17.     Deductions  for  Uncorrected  Work 
If  the  Engineer  deems  it  inexpedient  to  correct 
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work  injured  or  done  not  in  accordance  with  the 
Contract,  an  equitable  deduction  from  the  contract 
price  shall  be  made  therefor. 

Art.  18.     Delays  and  Extension  of  Time 

If  the  Contractor  be  delayed  at  any  time  in  the 
progress  of  the  work  by  any  act  or  neglect  of  the 
Owner  or  of  his  employes,  or  by  any  other  Contrac- 
tor employed  by  the  Owner,  or  by  changes  ordered 
in  the  work,  or  by  strikes,  lockouts,  fire,  unusual 
delay  in  transportation,  unavoidable  casualties  or 
any  causes  beyond  the  Contractor's  control,  or  by 
delay  authorized  by  the  Engineer  pending  arbitra- 
tion, or  by  any  cause  which  the  Engineer  shall  de- 
cide to  justify  the  delay,  then  the  time  of  completion 
shall  be  extended  for  such  reasonable  time  as  the 
Engineer  may  decide. 

No  such  extension  shall  be  made  for  delay  occur- 
ring more  than  seven  days  before  claim  therefor  is 
made  in  writing  to  the  Engineer.  In  the  case  of  a 
continuing  cause  of  delay  only  one  claim  is  neces- 
sary. 

If  no  schedule  or  agreement  stating  the  dates 
upon  which  drawings  shall  be  furnished  is  made 
then  no  claim  for  delay  shall  be  allowed  on  account 
of  failure  to  furnish  drawings  until  two  weeks  after 
demand  for  such  drawings  and  not  then  unless  such 
claim  be  reasonable. 

This   article   does   not   exclude   the    recoverv   of 
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damages  for  delay  by  either  party  under  other  pro- 
visions in  the  contract  documents. 

Art.  19.     Correction  of  Work  Before 
Final  Payment 

The  Contractor  shall  promptly  remove  from  the 
premises  all  materials  condemned  by  the  Engineer 
as  failing  to  conform  to  the  Contract,  whether  in- 
corporated in  the  work  or  not,  and  the  Contractor 
shall  promptly  replace  and  re-execute  his  own  work 
in  accordance  with  the  Contract  and  without  ex- 
pense to  the  Owner  and  shall  bear  the  expense  of 
making  good  all  work  of  other  contractors  destroyed 
or  damaged  by  such  removal  or  replacement. 

If  the  Contractor  does  not  remove  such  con- 
demned w^ork  and  materials  within  a  reasonable 
time,  fixed  by  written  notice,  the  Owner  may  remove 
them  and  may  store  the  material  at  the  expense  of 
the  Contractor.  If  the  Contractor  does  not  pay  the 
expense  of  such  removal  within  ten  days '  time  there- 
after, the  Owner  may,  upon  ten  days'  written  no- 
tice, sell  such  materials  at  auction  or  at  private 
sale  and  shall  account  for  the  net  proceeds  thereof, 
after  deducting  all  the  costs  and  expenses  that 
should  have  been  borne  by  the  Contractor. 

Art.  20.     Suspension  of  Work 

The  Owner  may  at  any  time  suspend  the  work, 
or  any  part  thereof  by  giving  ....  days'  notice  to 
the  Contractor  in  writing.  The  work  shall  be  re- 
sumed by  the  Contractor  within  ten  (10)  days  after 
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the  date  fixed  in  the  written  notice  from  the  Owner 
to  the  Contractor  so  to  do.  The  Owner  shall  reim- 
burse the  Contractor  for  expense  incurred  by  the 
Contractor  in  connection  with  the  work  under  this 
Contract  as  a  result  of  such  suspension. 

But  if  the  work  or  any  part  thereof  shall  be 
stopped  by  the  notice  in  \^anting  aforesaid,  and  if 
the  Owner  does  not  give  notice  in  writing  to  the 
Contractor  to  resume  work  at  a  date  within  .... 
(days)  of  the  date  affixed  in  the  written  notice  to 
suspend,  then  the  Contractor  may  abandon  that  por- 
tion of  the  work  so  suspended  and  he  will  be  entitled 
to  the  estimates  and  payments  for  all  work  done  on 
the  portions  so  abandoned,  if  any. 

Art.  21.     The  Owner's  Right  to  Do  Work 

If  the  Contractor  should  neglect  to  prosecute  the 
work  properly  or  fail  to  perform  any  provision  of 
this  contract,  the  O^^Tler,  after  three  days'  written 
notice  to  the  Contractor  may,  without  prejudice  to 
any  other  remedy  he  may  have,  make  good  such  de- 
ficiencies and  may  deduct  the  cost  thereof  from  the 
payment  then  or  thereafter  due  the  Contractor. 

Art.  22.     The  Owner's  Right  to  Terminate  Contract 

If  the  Contractor  should  be  adjudged  a  bankrupt, 
or  he  should  make  a  general  assiginnent  for  the 
benefit  of  his  creditors,  or  if  a  receiver  should  be 
appointed  on  account  of  his  insolvency,  or  if  he 
should  persistently  or  repeatedly  refuse  or  should 
fail,  except  in  cases  for  which  extension  of  time  is 
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provided,  to  supply  enough  properly  skilled  work- 
men or  proper  materials,  or  if  he  should  fail  to 
make  prompt  payment  to  subcontractors  or  for  ma- 
terial or  labor,  or  persistently  disregard  laws,  ordi- 
nances or  the  instructions  of  tlie  Engineer,  or 
otherwise  be  guilty  of  a  substantial  violation  of  any 
provision  of  the  contract,  then  the  Owner,  upon  the 
certificate  of  the  Engineer  that  sufficient  cause  exists 
to  justify  such  action,  may,  without  prejudice  to 
any  other  right  or  remedy  and  after  giving  the  Con- 
tractor seven  days'  written  notice,  terminate  the 
employment  of  the  Contractor  and  take  possession 
of  the  premises  and  of  all  materials,  tools  and  ap- 
pliances thereon  and  finish  the  work  by  whatever 
method  he  may  deem  expedient.  In  such  case  the 
Contractor  shall  not  be  entitled  to  receive  any  fur- 
ther payment  until  the  work  is  finished.  If  the  un- 
paid balance  of  the  contract  price  shall  exceed  the 
expense  of  finishing  the  work,  including  compensa- 
tion for  additional  managerial  and  administrative 
services,  such  excess  shall  be  paid  to  the  Contractor. 
If  such  expense  shall  exceed  such  unpaid  balance, 
the  Contractor  shall  pay  the  difference  to  the 
Owner.  The  expense  incurred  by  the  Owner  as  here- 
in provided,  and  the  damage  incurred  through  the 
Contractor's  default,  shall  be  certified  by  the  En- 
gineer. 

Art.  23.     Contractor's  Right  to  Stop  Work  or 
Terminate  Contract 

If  the  work  should  be  stopped  under  an  order  of 
any  court,  or  other  public  authority,  for  a  period 
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of  three  months,  through  no  act  or  fault  of  the  Con- 
tractor or  of  anyone  employed  by  him,  or  if  the  En- 
gineer should  fail  to  issue  any  estimate  for  payment 
within  seven  days  after  it  is  due,  or  if  the  Owner 
should  fail  to  pay  the  Contractor  within  seven  days 
of  its  maturity  and  presentation,  any  sum  certified 
by  the  Engineer  or  awarded  by  arbitrators,  then  the 
Contractor  may,  upon  seven  days'  written  notice  to 
the  Owner  and  the  Engineer,  stop  work  or  termi- 
nate this  contract  and  recover  from  the  Owner  pay- 
ment for  all  work  executed  and  any  loss  sustained 
upon  any  plant  or  materials  and  reasonable  profit 
and  damages. 

Art.  24.     Eemoval  of  Equipment 

In  the  case  of  annulment  of  this  contract  before 
completion  from  any  cause  whatever,  the  Contrac- 
tor, if  notified  to  do  so  by  the  Owner,  shall  promptly 
remove  any  part  or  all  of  his  equipment  and  sup- 
plies from  the  property  of  the  Owner,  failing  which 
the  Owner  shall  have  the  right  to  remove  such  equip- 
ment and  supplies  at  the  expense  of  the  Contractor. 

Art.  25.     Use  of  Completed  Portions 

The  Owner  shall  have  the  right  to  take  possession 
of  and  use  any  completed  or  partially  completed 
portions  of  the  work,  notwithstanding  the  time  for 
completing  the  entire  work  or  such  portions  may 
not  have  expired  but  such  taking  possession  aiid  use 
shall  not  be  deemed  an  acceptance  of  any  work  not 
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completed  in  accordance  with  the  Contract  Docu- 
ments. If  such  prior  use  increases  tlie  cost  of  or  de- 
lays the  work,  the  Contractor  shall  be  entitled  to 
sucli  extra  compensation,  or  extension  of  time,  or 
])oth,  as  the  Engineer  may  determine. 

Art.  26.     Payments  Withheld 

The  Owner  may  withhold  or,  on  account  of  subse- 
quently discovered  evidence,  nullify  the  whole  or  a 
part  of  any  certificate  to  such  extent  as  may  be 
necessary  to  protect  himself  from  loss  on  account 
of: 

(a)  Defective  work  not  remedied. 

(b)  Claims  filed  or  reasonable  evidence  indicat- 
ing probable  filing  of  claims. 

(c)  Failure  of  the  Contractor  to  make  payments 
properly  to  subcontractors  or  for  material  or  labor. 

(d)  A  reasonable  doubt  that  the  contract  can  be 
completed  for  the  balance  then  unpaid. 

(e)  Damage  to  another  Contractor. 

When  the  above  grounds  are  removed  payment 
shall  be  made  for  amounts  withheld  because  of 
them. 

Art.  27.     Contractor's  Liability  Insurance 

The  Contractor  shall  maintain  such  insurance  as 
will  protect  him  from  claims  under  workmen's  com- 
pensation acts  and  from  any  other  claims  for  dam- 
ages  for  ])ersonal   injury,   including   death,   which 
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may  arise  from  operations  under  this  Contract, 
whether  such  operations  be  by  himself  or  by  any 
subcontractor  or  anyone  directly  or  indirectly  em- 
ployed by  either  of  them.  Certificates  of  such  in- 
surance shall  be  filed  with  the  Engineer,  if  he  so 
require,  and  shall  be  subject  to  liis  a])pioval  for 
adequacy  of  protection. 

Art.  28.     Indemnity 

The  Contractor  shall  indemnify  and  save  harm- 
less the  Owner  from  and  against  all  losses  and  all 
claims,  demands,  payments,  suits,  actions,  recoveries 
and  judgments  of  every  nature  and  description 
brought  or  recovered  against  him,  by  reason  of  any 
act  or  omission  of  the  said  Contractor,  his  agents 
01'  employes,  in  the  execution  of  the  work  or  in  the 
guarding  of  it. 

The  Contractor  shall,  and  is  hereby  authorized  to, 
maintain  and  pay  for  such  insurance,  issued  in  the 
name  of  the  Owner,  as  will  protect  the  Owmer  from 
his  contingent  liability  under  this  contract,  and  the 
Owner's  right  to  enforce  against  the  Contractor  any 
provision  of  this  article  shall  be  contingent  upon  the 
full  compliance  by  the  Owner  with  the  terms  of  such 
insurance  policy  or  policies,  a  copy  of  which  shall 
be  deposited  with  the  Owner. 

Art.  29.     Fire  Insurance 

The  Contractor  shall  secure,  in  the  name  of  the 
Owner,  policies  of  fire  insurance  in  amount,  form 
and  companies  satisfactory  to  the  Engineer,  upon 
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such  structures  and  material  as  sliall  ))e  si)ccified  by 
the  latter,  payable  to  the  Owner  for  the  b(>uefit  of 
the  Contractor  or  the  Owner  as  the  Engineer  shall 
find  their  interests  to  appear. 

Art.  30.     Guaranty  Bonds 

The  Owner  shall  have  the  right,  i)rior  to  the  sign- 
ing of  the  Contract,  to  require  the  Contractor  to 
furnish  bond  covering  the  faithful  performance  of 
the  Contract  and  the  payment  of  all  obligations  aris- 
ing thereunder,  in  such  form  as  the  Owner  may 
prescribe  and  with  such  sureties  as  he  may  approve. 
If  such  bond  is  required  by  instructions  given  previ- 
ous to  the  receipt  of  bids,  the  premium  shall  be  ])aid 
by  the  Contractor;  if  subsequent  thereto,  it  shall  be 
paid  by  the  Owner. 

Art.  31.  Damages 
Any  claim  for  damage  arising  under  this  Contract 
shall  be  made  in  writing  to  the  party  liable  within  a 
reasonable  time  of  the  first  observance  of  such 
damage  and  not  later  than  the  time  of  final  payment, 
except  as  expressly  stipulated  otherwise  in  the  case 
of  faulty  work  or  materials,  and  shall  be  adjusted 
by  agreement  or  arbitration. 

Art.  32.  Liens 
Neither  the  final  payment  nor  any  part  of  the  re- 
tained percentage  shall  become  due  until  the  Con- 
tractor, if  required,  shall  deliver  to  the  Owner  a 
complete  release  of  all  liens  arising  out  of  this  Con- 
tract, or  receipts  in  full  in  lieu  thereof  and,  if  re- 
quired in  either  case,  an  affidavit  that  so  far  as  he 
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has  knowledge  or  information  the  releases  and  re- 
ceijDts  include  all  the  labor  and  material  for  which 
a  lien  could  be  tiled ;  but  the  Contractor  may,  if  any 
subcontractor  refuses  to  furnish  a  release  or  receipt 
in  full,  furnish  a  bond  satisfactory  to  the  Engineer, 
to  indemnify  the  Owner  against  any  lien.  If  any 
lien  remains  unsatisfied  after  all  payments  are 
made,  the  Contractor  shall  refund  to  the  OwTier  all 
moneys  that  the  latter  may  be  compelled  to  pay  in 
discharging  such  a  lien,  including  all  costs  and  a 
reasonable  attorney's  fee. 

Art.  33.     Assignment 

Neither  party  to  the  Contract  shall  assign  the 
Contract  or  sublet  it  as  a  whole  without  the  written 
consent  of  the  other,  nor  shall  the  Contractor  assign 
any  moneys  due  or  to  become  due  to  him  hereunder, 
without  the  previous  written  consent  of  the  Engi- 
neer. 

Art.  34.     Rights  of  Various  Interests 

Wherever  work  being  done  1)}'  the  Owner's  forces 
or  by  other  contractors  is  contiguous  to  work  cov- 
ered by  this  Contract  the  respective  rights  of  the 
various  interests  involved  shall  be  established  by 
the  Engineer,  to  secure  the  completion  of  the  vari- 
ous portions  of  the  work  in  general  harmony. 

Art.  35.     Separate  Contracts 

The  Owner  reserves  the  right  to  let  other  contracts 
in  connection  with  this  work.  The  Contractor  shall 
afford  other  contractors  reasonable  opportunity  for    | 
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the  introduction  and  storage  of  their  materials  and 
the  execution  of  their  work,  and  shall  properly  con- 
nect and  co-ordinate  his  work  with  theirs. 

If  any  j^art  of  the  Contractor's  work  depends  for 
proper  execution  or  results  upon  the  work  of  any 
other  contractor,  the  Contractor  shall  inspect  and 
promptly  report  to  the  Engineer  any  defects  in  such 
work  that  render  it  unsuitable  for  such  proper  exe- 
cution and  results.  His  failure  so  to  inspect  and  re- 
port shall  constitute  an  acceptance  of  the  other 
contractor's  work  as  fit  and  proper  for  the  recep- 
tion of  his  work,  except  as  to  defects  which  may 
develop  in  the  other  contractor's  work  after  the 
execution  of  his  work. 

To  insure  the  proper  execution  of  his  subsequent 
work  the  Contractor  shall  measure  work  already  in 
place  and  shall  at  once  report  to  the  Engineer  any 
discrepancy  between  the  executed  work  and  the 
drawings. 

Art.  36.     Subcontracts 

The  Contractor  shall,  as  soon  as  practicable  after 
the  signing  of  the  Contract,  notify  the  Engineer  in 
writing  of  the  names  of  subcontractors  proposed  for 
the  work  and  shall  not  employ  any  that  the  Engi- 
neer may  within  a  reasonable  time  object  to  as  in- 
competent or  unfit. 

The  Contractor  agrees  that  he  is  as  fully  respon- 
sible to  the  Owner  for  the  acts  and  omissions  of  his 
subcontractors  and  of  persons  either  directly  or  in- 
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directly  employed  by  them,  as  lie  is  for  the  acts  and 
omissions  of  persons  directly  employed  by  him. 

Nothing  contained  in  the  Contract  Documents 
shall  create  any  contractual  relation  between  any 
subcontractor  and  the  0^^^ler. 

Art.  37.     Points  and  Instructions 

The  Contractor  shall  provide  reasonable  and  nec- 
essary opportunities  and  facilities  for  setting  points 
and  making  measurements.  He  shall  not  ])roceed 
mitil  he  has  made  timely  demand  upon  the  Engineer 
for,  and  has  received  from  him,  such  points  and  in- 
structions as  may  be  necessary  as  the  work  pro- 
gresses. The  work  shall  be  done  in  strict  conformity 
with  such  points  and  instructions. 

The  Contractor  shall  carefully  preserve  bench 
marks,  reference  points  and  stakes,  and  in  case  of 
wilful  or  careless  destruction,  he  shall  be  charged 
with  the  resulting  expense  and  shall  be  responsible 
for  any  mistakes  that  may  be  caused  by  their  unnec- 
essary loss  or  disturbance. 

Art.  38.     Engineer's  Status 

The  Engineer  shall  have  general  supervision  and 
direction  of  the  work.  He  has  authority  to  stop  the 
work  whenever  such  stoppage  may  be  necessary  to 
insure  the  proper  execution  of  the  Contract.  He 
shall  also  have  authority  to  reject  all  work  and  ma- 
terials which  do  not  conform  to  the  contract,  to  di- 
rect the  application  of  forces  to  any  portion  of  the 
work,  as  in  his  judgment  is  required,  and  to  order 
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the  force  increased  or  diminished,   and  to  decide 
questions  which  arise  in  the  execution  of  the  work. 

Art.  39.     Engineer's  Decisions 

The  Engineer  shall,  within  a  reasonable  time 
after  their  presentation  to  him,  make  decisions  in 
writing  on  all  claims  of  the  Owner  or  the  Contractor 
and  on  all  other  matters  relating  to  the  execution 
and  progress  of  the  work  or  the  interpretation  of 
the  Contract  Documents. 

All  such  decisions  of  the  Engineer  shall  be  final 
except  in  cases  where  time  and/or  financial  consid- 
erations are  involved,  which,  if  no  agreement  in 
regard  thereto  is  reached,  shall  be  subject  to  arbitra- 
tion. 

Art.  40.     Arbitration 

(a)  Demand  for  Arbitration. — Any  decision  of 
the  Engineer  which  is  subject  to  arbitration  shall 
be  submitted  to  arbitration  upon  the  demand  of 
either  party  to  the  dispute. 

The  Contractor  shall  not  cause  a  delay  of  the 
work  because  of  the  pendency  of  arbitration  pro- 
ceedings, except  with  the  written  pemiission  of  the 
Engineer,  and  then  only  until  the  arbitrators  shall 
have  an  opportunity  to  determine  whether  or  not 
the  work  shall  continue  until  they  decide  the  matters 
in  dispute. 

The  demand  for  arbitration  shall  be  delivered  in 
writing  to  the  Engineer  and  the  adverse  party, 
either  personally  or  by  registered  mail  to  the  last 
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laiown  address  of  each,  within  ten  days  of  the  re- 
ceipt of  the  Engineer's  decision,  and  in  no  case  after 
final  payment  has  been  accei)ted  except  as  otherwise 
expressly  stipulated  in  the  Contract  Documents.  If 
the  Engineer  fails  to  make  a  decision  within  a  ]'ea- 
sonable  time,  a  demand  for  arbitration  may  be 
made  as  if  his  decision  had  been  rendered  against 
the  demanding  party. 

(b) — Arbitrators. — No  one  shall  be  nominated  or 
act  as  an  arbitrator  who  is  in  any  way  financially 
interested  in  this  Contract  or  in  the  business  affairs 
of  the  owner,  or  the  Contractor  or  the  Engineer,  or 
otherwise  connected  with  any  of  them.  Each  arbi- 
trator shall  be  a  person  in  general  familiar  with  the 
work  or  the  problem  involved  in  the  dispute  sub- 
mitted to  arbitration. 

Unless  otherwise  provided  by  controlling  statutes, 
the  parties  may  agree  upon  one  arbitrator;  other- 
wise there  shall  be  three,  one  named  in  w^riting,  by 
each  party  to  this  Contract,  to  the  other  party,  and 
the  third  chosen  by  those  two  arbitrators,  or  if  they 
should  fail  to  select  a  third  within  fifteen  days,  then 
he  shall  be  appointed  by  the  presiding  office]-,  if  a 
disinterested  party,  of  the  Bar  Association  nearest 
to  the  location  of  the  work.*  Should  the  party  de- 
manding arbitration  fail  to  name  an  arbitrator 
wathin  ten  days  of  his  demand,  his  right  to  arbitra- 
tion shall  lapse.  Should  the  other  party  fail  to  name 
an  arbitrator  within  said  ten  days,  then  said*  pre- 


*To  provide  some  other  agency  for  appointing 
arbitrators  strike  out  reference  to  presiding  officer 
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siding  officer  shall  api^oint  sueli  arbitrator  within 
ten  days,  and  upon  his  failure  so  to  do  tlien  such 
arbitrator  shall  be  appointc^d  on  the  petition  of  the 
pra'ty  demanding  arbitration  by  a  judge  of  the  Fed- 
eral Court  in  the  district  where  such  arl)itratiou  is 
to  be  held. 

The  said*  presiding  officer  shall  have  the  power  to 
declare  the  position  of  any  arbitrator  vacant  by  rea- 
son of  refusal  or  inability  to  act,  sickness,  death,  res- 
ignation, absence  or  neglect.  Any  vacancy  shall  be 
filled  by  the  party  making  the  original  appointment, 
and  unless  so  tilled  within  five  days  after  the  same 
has  been  declared,  it  shall  be  filled  by  the  said*  pre- 
siding officer.  If  testimony  has  been  taken  before  a 
vacancy  has  been  filled,  the  matter  must  be  reheard 
unless  a  rehearing  is  waived  in  the  submission  or  by 
the  written  consent  of  the  parties. 

If  there  be  one  arbitrator  his  decision  shall  be 
binding;  if  three,  the  decision  of  any  two  shall  be 
binding  in  respect  to  both  the  matters  submitted  to 

of  the  Bar  Association  and  insert  desired  designa- 
tion. In  the  vicinity  of  New  York,  the  Arbitration 
Society  of  America,  Inc.,  and  the  Chamber  of  Com- 
merce of  the  State  of  New  York  have  Arbitration 
Committees  which  often  act  in  this  capacity. 


*To  provide  some  other  agency  for  appointing 
arbitrators  strike  out  reference  to  presiding  officer 
of  the  Bar  Association  and  insert  desired  designa- 
tion. In  the  vicinity  of  New  York,  the  Arbitration 
Society  of  America,  Inc.,  and  the  Chamber  of  Com- 
merce of  the  State  of  New  York  have  Arbitrntion 
Committees  which  often  act  in  this  capacitv. 
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and  tlio  procedure  followed  during  the  arbitration. 
Such  decision  shall  be  a  condition  ])recedent  to  any 
right  of  legal  action. 

(c)  Arbitration  Procedure.  —  The  arbitrators 
shall  deliver  a  written  notice  to  each  of  the  parties 
and  to  the  Engineer,  either  personally  or  by  regis- 
tered mail  to  the  last  known  address  of  each,  of  the 
time  and  place  for  the  beginning  of  the  hearing  of 
the  matters  submitted  to  them.  Each  party  may  sub- 
mit to  the  arbitrators  such  evidence  and  argument 
as  he  may  desire  and  the  arbitrators  may  consider 
pertinent.  The  arbitrators  shall,  however,  be  the 
judges  of  all  matters  of  law  and  fact  relating  to  both 
the  subject  matters  of  and  the  procedure  during  ar- 
bitration and  shall  not  be  bound  by  technical  rules 
of  law  or  procedure.  They  may  hear  evidence  in 
whatever  form  they  desire.  The  parties  may  be  rep- 
resented before  them  by  such  person  as  each  may 
select,  subject  to  the  disciplinary  power  of  the  arbi- 
trators if  such  representative  shall  interfere  with 
the  orderly  or  speed}^  conduct  of  the  proceedings. 

Each  party  and  the  Engineer  shall  supply  the  ar- 
bitrators with  such  papers  and  information  as  they 
may  demand,  or  with  any  witness  whose  movements 
are  subject  to  their  respective  control,  and  upon  re- 
fusal or  neglect  to  comply  with  such  demands  the 
arbitrators  may  render  their  decision  without  the 
evidence  which  might  have  been  elicited  therefrom 
and  the  absence  of  such  evidence  shall  afford  no 
ground  for  challenge  of  the  award  by  the  ])arty  re- 
fusing or  neglecting  to  comply  with  such  demand. 
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The  submission  to  ai'bitratioii  (tlic  statement  of 
tlie  matters  in  dispute  between  tlu^  parties  to  be 
I)assed  upon  by  the  arbiti'ators)  sliall  be  in  writing 
duly  acknowledged  before  a  notary.  Unless  waived 
in  writing  by  both  parties  to  the  arbitration,  the  ar- 
])itrators,  before  hearing  testimony,  shall  be  sworn 
by  an  officer  authorized  by  law  to  administer  an 
oath,  faithfuly  and  fairly  to  hear  and  examine  the 
matters  in  controversy  and  to  make  a  just  aw^ard 
according  to  the  best  of  their  understanding. 

The  arbitrators,  if  they  deem  the  case  demands  it, 
are  authorized  to  award  to  the  party  whose  conten- 
tion is  sustained  such  sums  as  they  shall  consider 
proper  for  the  time,  expense  and  trouble  incident  to 
the  arbitration,  and  if  the  arbitration  was  demanded 
without  reasonable  cause,  damages  for  delay  and 
other  losses.  The  arbitrators  shall  fix  their  own  com- 
pensation, unless  otherwise  provided  by  agreement, 
and  shall  assess  the  costs  and  charges  of  the  arbi- 
tration upon  either  or  both  parties. 

The  award  of  the  arbitrators  shall  be  in  writing 
and  acknowledged  like  a  deed  to  be  recorded,  and  a 
duplicate  shall  be  delivered  personally  or  by  regis- 
tered mail,  forthwith  upon  its  rendition,  to  each  of 
the  parties  to  the  controversy  and  to  the  Engineer. 
Judgment  may  be  rendered  upon  the  award  by  the 
Federal  Court  or  the  highest  State  Court  having 
jurisdiction  to  render  same. 

The  award  of  the  arbitrators  shall  not  be  oi)en  to 
objection  on  account  of  the  form  of  the  proceedin<>s 
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or  the  award,  unless  otherwise  provided  by  the  con- 
trolling statutes.  In  the  event  of  such  statutes  pro- 
viding on  any  matter  covered  by  this  Article  other- 
wise than  as  hereinbefore  sj^ecified,  the  method  of 
procedure  throughout  and  the  legal  effect  of  the 
award  shall  be  wholly  in  accord  with  said  statutes, 
it  being  the  intention  hereby  to  lay  down  a  principle 
of  action  to  be  followed,  ](>aviiig  its  local  application 
to  ])e  adapted  to  the  legal  requirements  of  the  juris- 
diction having  authority  over  the  arbitration. 

The  Engineer  shall  not  be  deemed  a  party  to  the 
dispute.  He  is  given  the  right  to  appear  before  the 
arbitrators  to  explain  the  basis  of  his  decision  and 
give  such  CAddence  as  they  may  require. 

Art.  41.     Lands  for  Work 

The  Owner  shall  provide  the  lands  u])on  which 
the  work  under  this  Contract  is  to  be  done,  except 
that  the  Contractor  shall  provide  land  required  for 
the  erection  of  temporary  construction  facilities 
and  storage  of  his  material,  together  with  right  of 
access  to  same. 

Art.  42.     Cleaning  Up 

The  Contractor  shall,  as  directed  by  the  Engineer, 
remove  from  the  Owner's  pro]:>erty  and  from  all 
l)u])lic  and  private  property,  at  his  own  expense,  all 
temporary  structures,  rubbish  and  waste  materials 
resulting  from  his  operations. 
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AFFIDAVIT  OF  LESTER  R.  GAMBLE  IN 
SUPPORT  OF  MOTION  FOR  SITMMARY 
JUDGMENT 

State  of  Washington, 
County  of  Spokane — ss. 

Lester  R.  Gamble,  being  first  duly  sworn,  de- 
poses and  says :  I  am  Chief  Engineer  of  The  Wash- 
ington Water  Power  Company,  and  have  personal 
knowledge  of  the  facts  herein  set  forth,  or  have 
taken  all  data  submitted  herewith  from  the  records 
of  The  Washington  Water  Power  Company,  which 
have  been  kept  in  the  regular  course  of  business  and 
which  are  under  my  direct  control  and  supervision. 

This  Affidavit  is  submitted  in  support  of  the  de- 
fendant's Motion  for  Summary  Judgment  herein 
for  the  purpose  of  showing  that  there  is  in  this  ac- 
tion no  genuine  issue  as  to  any  material  fact  and 
that  the  defendant  is  entitled  to  judgment  as  a  mat- 
ter of  law\ 

The  Washington  Water  Power  Company  is  a 
public  utilit}^  company  owning  and  operating  an 
electric  utility  system,  including  power  generating 
plants  and  associated  works  and  facilities,  trans- 
mission and  distribution  facilities  serving  resi- 
dential, rural,  commercial,  and  industrial  customers 
in  the  eastern  part  of  the  State  of  Washington  and 
in  the  noi'thwestern  and  west  central  parts  of  the 
State  of  Idaho. 
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Since  shortly  after  the  incorporation  of  The 
Washington  Water  Power  Company  in  1889,  The 
Washington  Water  Power  Company  has  engaged  in 
the  business  of  constructing  and  maintaining  elec- 
tric transmission  lines,  including  the  changing  of 
wires,  insulators  and  cross-arms.  The  changing  of 
wires  is  hereinafter  referred  to  as  "  reconductor- 
ing."  During  the  period  between  the  incorporation 
of  The  Washington  Water  Power  Comi)any  and  the 
present  time,  the  Company  has  done  most  of  the 
construction  and  reconductoring  of  transmission 
lines  through  the  mediiun  of  its  own  employees  di- 
rectly employed  by  the  company.  On  occasions, 
when  all  the  regular  employees  of  the  company  ni*e 
occupied  and  it  is  necessary  to  build  additional 
transmission  lines,  which  the  company  cannot  take 
care  of  with  its  own  crews,  the  company  has  con- 
tracted out  the  building  of  transmission  lines  to  con- 
tractors. Prior  to  1942  such  occasions  were  com- 
paratively rare.  During  the  1940 's  this  practice  in- 
creased considerably  due  to  the  shortage  of  man- 
power brought  about  by  World  War  II,  and  to  the 
tremendously  accelerated  construction  program  dur- 
ing and  immediately  following  World  War  11.  At 
the  present  time  the  amount  of  contract  work  on 
lines  energized  at  13,000  volts  and  over  is  shown 
by  the  chart  attached  hereto  and  labeled  as  Exhibit 
"A,"  w^hich  chart  shows  the  amount  of  construction 
done  by  company  employees  versus  that  done  by  con- 
tractors and  the  amount  of  reconductoring  done  by 
the  company  versus  the  amount  done  by  contractors 
over  the  last  five-year  period.    This  chart  was  ]^re- 
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pared  by  me  or  under  my  direct  supervision  from 
the  original  records  of  the  Company  which  are  kept 
in  the  normal  course  of  business. 

During  the  past  fiv(^-year  ])eriod,  tlu^  company  has 
constructed  approximately  half  of  its  own  major 
lines  and  has  had  the  other  half  constructed  by  con- 
tract. The  reconductoring  of  lines  that  are  already 
established  is  generally  a  fairly  small  item  in  the 
construction  budget.  During  the  past  five  years,  the 
company  has  employed  contractors  to  reconductor 
lines  only  during  one  year,  the  year  1954,  when  the 
company  found  it  necessary  to  do  an  unusual 
amomit  of  reconductoring.  The  company  generally 
maintains  construction  crews  sufficient  to  take  care 
of  ordinary  construction  programs,  which  crews  can 
be  kept  occupied  on  a  year  around  basis.  To  the  ex- 
tent that  the  company  cannot  construct  its  own 
lines  with  its  own  crew^s,  it  contracts  out  the  con- 
struction on  a  bid  basis. 

In  the  public  utility  industry  generally,  the  con- 
struction and  reconductoring  of  transmission  lines 
is  considered  part  of  the  business  of  the  utility. 

In  the  electric  utility  industry  it  is  not  considered 
l)articular]y  dangerous  to  construct  or  reconductor 
transmission  lines  over  transmission  or  other  lines 
carrying  electric  current.  Experienced  workmen 
can  make  such  crossings  in  relative  safety  if  they 
follow  recognized  procedures.  The  Lewis  Construc- 
tion Company  was  experienced  in  working  with 
electric  transmission  lines  and  represented  itself  to 
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he  competent  to  make  crossings  over  lines  carrying 
electric  ciiiTents. 

/s/  LESTER  R.  GAMBLE. 

Subscribed  and  Swora  to  before  me  this  30tb  day 
of  June,  1955. 

[Seal]  s/  ALAN  P.  O 'KELLY. 

Xotaiy  Public  in  and  for  the  State  of  Washington, 
Residing  at  Spokane  Therein. 


EXHIBIT  1 

The  Washington  Water  Power  Company 

Major  Line  Construction.  13.000  volts  and  over — 
1950  to  1954  Inclusive 

Constructed  by  WWPCo.  Crews  and  by  Contractor 

Total  Construction  Cost 

Type  of  WW?  Crew  I'ontraetor 

Year    Construction  Miles  Cost       Miles         Cost 

1950    New  line 23.5      $   183,225    39         r298,51f 

1950  Reconductor  5.85  12.000 

1951  New  line  52J>5         177,956     20.2  SS.114 

1951  Reconductor 

1952  New  line  50.7  154,615     14.7         154,788 

1952  Reconductor  2.0  8,000 

1953  Xew  line  5lJ>  289,640    39.5        256.783 

1953  Reconductor 1.5  6.000 

19.54    Xew  line --  48.3  314.668    52.5        343.793 

1954  Reconductor  . 5.6  13,500    21.33       127.953 
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AFFIDAVIT  OF  J.  FLETCHER  EMERY 

State  of  Idaho, 
County  of  Ada — ss. 

J.  Fletcher  Emery,  being  first  duly  sworn,  deposes 
and  says :  I  am  Superintendent  of  Electrical  Opera- 
tions and  Construction  of  the  Idalio  Power  Com- 
pany and  have  personal  knowledge  of  the  facts 
herein  set  forth,  or  have  taken  all  data  submitted 
herewith  from  the  records  of  Idaho  Power  Com- 
jiany,  which  records  have  been  kept  in  the  regular 
course  of  business  and  are  maintained  under  my 
direct  control  and  supervision. 

The  Idaho  Power  Company  is  a  public  utility 
company  o^vning  and  operating  an  electrical  utility 
system,  including  iDOwer  generating  plants  and  as- 
sociated w^orks  and  facilities,  transmission  and  dis- 
tribution facilities,  serving  residential,  rural, 
commercial  and  industrial  customers  in  the  southern 
part  of  the  State  of  Idaho  and  in  eastern  Oregon 
and  northern  Nevada. 

The  Idaho  Power  Company  in  the  course  of  its 
business  as  a  public  utility  engages  in  the  construc- 
tion and  maintenance  of  electric  transmission  and 
distribution  lines,  including  the  changing  of  wires, 
insulators  and  crossarms.  The  changing  of  wires  is 
hereinafter  referred  to  as  ''reconductoring." 

The  construction  and  reconductoring  of  lines  has 
generally  been  performed  by  employes  of  the  Com- 
pany with  the  company  training  and  maintaining  a 
group  of  employes  to  perform  these  tasks.   In  some 
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instances,  because  of  traveling  problems  or  conflict- 
ing- duties,  the  Company  engages  independent  con- 
tractors to  perform  the  necessaiy  construction  and 
reconductoring.  However,  in  recent  years  the  amount 
of  contract  work  has  been  materially  reduced  and, 
in  fact,  for  the  years  1952,  1953  and  1954,  all  con- 
struction and  reconductoring  was  performed  by  the* 
Company  employes. 

For  the  purpose  of  illustrating  the  amount  of  line 
construction  and  reconductoring  by  the  Idaho 
Power  Company  over  the  past  five  j^ears,  and  the 
proportion  of  said  work  performed  by  contractors, 
there  is  attached  hereto  a  chart  denominated  as  Ex- 
hibit "A."  This  chart  was  prepared  under  my  di- 
rect supervision  from  the  original  records  of  the 
Company  which  are  kept  in  the  normal  business  of 
the  Company  and  is  a  true  representation  of  the 
facts  stated  therein. 

Dated  at  Boise,  Idaho,  this  13th  day  of  June, 
1955. 

/s/  T.  FLETCHER  EMERY. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  June,  1955. 

[Seal]         /s/  MARGARET  A.  WILLIAMS, 

Notary  Public  Residing  at 
Boise,  Idaho. 

3Iy  Commission  exj^ires  April  21,  1959. 
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EXHIBIT  "A" 

Idaho  Power  Company 

Major  Line  Construction,  13,000  volts  and  over — 

1950  to  1954  Inclusive 

Constructed  by  IPCo  Crews  and  V^arious  Contractors 

Total  Construction  Cost 

Type  of  IPCo  Crew  Contractor 

Year     Construction  Miles  Cost        Miles  Cost 

1950     New  line  216.53     $3,748,845     44.11     $293,724 

1950  Reconductor  

1951  New  line  181.63       1,307,374      5.91        23,327 

1951  Reconductor  

1952  New  line  117.12       1,149,259 

1952  Reconductor  

1953  New  line  174.39       2,108,799 

1953  Reconductor  16.60  24,757 

1954  New  line  124.68       1,347,586 

1954    Reconductor  3.2  30,000 

DEH  dm 
6-9-55 

AFFIDAVIT  OF  THOMAS  A.  PURTON 

State  of  Utah, 

County  of  Salt  Lake — ss. 

Thomas  A.  Purton,  being  first  duly  sworn,  de- 
poses and  says: 

That  I  am  Chief  Engmeer  of  the  Utah  Power  & 
Light  Company,  an  electric  public  utility  duly  au- 
thorized and  doing  business  in  the  States  of  Utah, 
Idaho  and  Wyoming,  with  extensive  generation, 
transmission  and  distribution  systems  located  ]:»rin- 
cipally  in  the  States  of  Utah  and  Idaho ;  that  I  am 
also    Chief    Engineer    of    The    Western    Colorado 
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Power  Company,  an  electric  utility  generating, 
transmitting  and  distributing  electric  energy  on  the 
western  slope  in  the  vicinity  of  Montrose,  Durango, 
and  surrounding  areas,  Colorado. 

That  I  have  been  continuously  engaged  in  electric 
l^ublic  utility  work  in  excess  of  thirty-five  years  and 
hold  degrees  from  the  I^niversity  of  Kansas  as  a 
Bachelor  of  Science,  Mechanical  Engineer  and  Elec- 
trical Engineer;  that  I  am  duly  licensed  as  a  Pro- 
fessional Engineer  in  the  State  of  Idaho,  my 
Certificate  Number  in  said  State  being  255;  duly 
licensed  as  a  Professional  Engineer  in  the  State  of 
Utah,  my  Number  in  said  State  being  1008;  and 
duly  licensed  as  a  professional  Engineer  in  the 
State  of  Colorado,  my  license  Number  in  said  State 
being  852. 

That  as  Chief  Engineer  of  said  Companies,  I  have 
access  to  the  records  having  to  do  with  the  construc- 
tion, reconstruction,  replacement,  relocation,  main- 
tenance, repair,  reconductoring,  and  other  matters 
relating  to  transmission  and  distribution  lines  and 
pertinent  facilities. 

That  I  know  of  my  own  knowledge  that  the  Utah 
Power  &  Light  Company  and  its  subsidiary  The 
AVestern  Colorado  Power  Company  have  maintained 
and  do  maintain  as  a  part  of  their  general  business 
activity  as  electrical  corporations,  a  substantial 
number  of  crews  whose  primary  duty  is  the  con- 
struction, reconstruction,  replacement,  relocation, 
maintenance,  i-epair,  reconductoring,  etc.,  of  trans- 
mission and  distribution  lines  and  equipment. 
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That  in  the  past,  during  slack  periods,  all  of  the 
construction,  reconstruction,  replacement,  reloca- 
tion, maintenance,  repair,  and  reeonductoring  at 
times  has  been  done  solely  by  employes  of  the  re- 
spective Companies.  In  recent  years  and  during 
certain  times  in  the  past,  due  to  accelerated  ex- 
pansion programs,  it  has  been  impractical  for 
these  Companies  to  maintain  sufficient  forces  on 
their  own  payrolls  and  equipment  to  handle  all  of 
the  construction,  reconstruction,  replacement,  relo- 
cation, maintenance,  repair,  reeonductoring  and 
pertinent  activities  in  connection  with  its  transmis- 
sion and  distribution  systems  and,  under  these  cir- 
cumstances and  as  a  part  of  the  general  business 
activity  of  these  Companies,  it  has  been  necessary  to 
enter  into  contracts  with  independent  contractors 
for  the  construction,  reconstruction,  replacement,  re- 
location, maintenance,  repair,  reeonductoring,  etc., 
of  a  part  of  the  transmission  and  distribution  fa- 
cilities of  said  Companies. 

The  attached  Exhibit  ''A,"  which  by  this  refer- 
ence is  incorporated  as  a  part  of  this  Affidavit,  in- 
dicates in  dollars  the  amount  of  work  on  transmis- 
sion and  distribution  facilities  which  Utah  Power  & 
Light  Company  has  performed  by  its  own  line 
crews  and  similar  work  which  has  been  done  by 
Contractors  for  the  years  1953  and  1954. 

I  further  state  of  my  own  knowledge  that  it  is  a 
general  practice  among  electric  utilities  to  follow 
the  procedures  above  outlined  with  reference  to  per- 
forming a  part  of  the  construction,  reconstruction, 
replacement,  relocation,  maintenance,  repair,  recon- 
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ductoring,  etc.,  of  the  facilities  mentioned  with  their 
own  forces  and  under  certain  circumstances  to  con- 
tract with  independent  contractors  for  construction, 
reconstruction,  replacement,  relocation,  mainte- 
nance, repair,  reconductoring,  etc.,  of  some  trans- 
mission and  distribution  facilities. 

I  also  state  of  my  own  knowledge  that  the  con- 
struction, reconstruction,  replacement,  relocation, 
maintenance,  repair,  reconductoring  and  othei*  mat- 
ters pertaining  to  transmission  and  distri])ution 
lines  of  electric  utilities  are  definitely  considered  a 
})art  of  the  electric  utility  business. 

/s/  THOMAS  A.  PURTON. 

Subscribed  and  sworn  to  before  mc  this  6tb  day 
of  June,  1955. 

[Seal]         /s/  OHAS.  L.  OVARD, 

Notary  Public. 
My  Commission  expires:  Aug.  26,  1956. 

EXHIBIT  ''A" 

Utah  Power  &  Li^ht  Company 

Transmission  and  Distribution  Lines  constructed  or  rebuilt  by 
Utah  Power  &  Lif?ht  Company  and  contractors  for  Utah  Power 
&  Light  Company  system  during  1953  and  1954. 

Work  done  by 

Type  of                     UP&LCo.  Work  done  by 

Year     Construction                Line  Crews  Contractors       Total 

1953     Transmission  $    168,601  $    478,159     $    646,760 

1953  Distribution 1.192,966  525,393       1,718.359 

1954  Transmission 514,143  530,202       1.044,345 

1954     Distribution 1,203,193  249,457       1,452,650 
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AFFIDAVIT  OF  R.  E.  FORMAN 

State  of  Oregon, 

County  of  Multnomah — ss. 

R.  E.  Forman,  being  first  duly  sworn,  deposes 
and  says: 

I  am  an  electrical  engineer  of  Pacific  Power  & 
Light  Company,  and  having  had  supervision  of  line 
construction  for  the  years  of  1950  to  1953,  inclusive, 
have  personal  know^ledge  of  facts  herein  set  forth, 
or  have  taken  all  data  submitted  herein  from  the 
records  of  the  Pacific  Power  &  Light  Company 
which  have  been  kept  in  the  regular  course  of  busi- 
ness and  which  were  derived  from  records  and 
reports  which  w^ere  under  my  supervision  for  the 
period  stated  above. 

Pacific  Power  &  Light  Company  is  a  public  com- 
pany ow^ning  and  operating  an  electric  utility  sys- 
tem, including  power  generating  plants  and  asso- 
ciated works  and  facilities,  transmission  and  dis- 
tribution facilities  serving  residential,  rural,  com- 
mercial and  industrial  customers  in  the  states  of 
Oregon,  Washington,  Northern  Idaho,  Western 
Montana,  and  Wyoming. 

Since  the  incorporation  of  Pacific  Power  &  Light 
Company  in  1910,  Pacific  Power  &  Light  Company 
has  engaged  in  constructing  and  maintaining  elec- 
tric transmission  lines,  including  the  changing  of 
wires,  insulators  and  crossarms.  The  changing  of 
wares  is  hereinafter  referred  to  as   "  reconductor- 
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ing."  Throughout  the  period  of  time  from  1910 
to  the  present  time,  the  Company  has  in  general 
done  most  of  the  construction  and  reconductoring 
of  transmission  and  distriJDution  lines  through  the 
medium  of  its  own  employees  directly  employed  by 
the  Company.  On  occasions,  however,  when  it  is 
necessary  to  build  or  reconductor  lines,  and  the 
Company  cannot  take  care  of  the  work  with  its  own 
crews,  the  Company  has  contracted  out  the  building 
or  reconductoring  of  lines  to  contractors.  The 
amount  of  such  work  done  by  the  Company's  own 
crews  and  that  done  by  contractors  varies  from  time 
to  time,  depending  upon  availability  of  manpower 
and  the  relative  amount  of  construction  undertaken 
at  any  one  time.  However,  the  Company  has  under- 
taken the  majority  of  new  construction  work  and  of 
reconductoring  with  its  own  employees. 

There  is  submitted  herewith  as  Exhibit  I,  which 
by  this  reference  is  incorporated  herein  as  though 
fully  set  forth  herein,  a  chart  showing  the  amount 
of  construction  and  reconductoring  undertaken  re- 
spectively by  Company  employees  and  by  Company 
contractors  during  the  last  five-year  period.  This 
chart  applies  to  all  lines  constructed  or  reconduc- 
tored  by  the  Company  of  a  capacity  of  24,000  volts 
or  higher.  This  chart  was  prepared  by  me  or  undei' 
my  direct  supervision  from  the  original  records  of 
the  Company  which  are  kept  in  the  normal  course  of 
business. 

Certain  lines  of  a  capacity  below  24,000  volts  are 
in  service  on  the  Company's  system,  but  records  of 


The  Washingtoyi  Water  Poiver  Co.  77 

construction  and  recondiictoring  work  on  sueli  lines 
are  maintained  in  a  different  niainier  than  records 
on  lines  of  24,000  volts  or  higher,  and  as  a  conse- 
quence records  of  the  actual  mileage  of  such  lines 
constructed  or  reconductored  are  not  readily  avail- 
able. However,  such  work  is  normally  undertaken 
by  line  crews  of  the  district  offices  of  the  Company, 
and  work  by  independent  contractors  will  in  general 
be  considerably  less  in  proportion  to  total  work 
than  is  true  with  reference  to  work  on  lines  of  24,000 
volts  or  higher. 

During  the  past  five-year  period,  the  Company 
has  undertaken  thirty-three  separate  construction 
or  reconductoring  projects,  of  which  only  six  were 
contract.  In  terms  of  line  miles,  the  Company  has 
performed  67%  of  its  new  construction  and  recon- 
struction work  on  transmission  lines  with  its  own 
crews,  the  remaining  33%  being  done  by  contractors. 

It  is  my  understanding  and  belief  that  the  prac- 
tices followed  by  Pacific  Power  &  Light  Company 
as  described  herein  are  substantially  the  same  as 
those  normalh^  pursued  by  other  companies  engaged 
in  the  public  utility  business. 

/s/  R.  E.  GORMAN. 

Subscribed  and  sw^orn  to  before  me  this  27th  day 
of  June,  1955. 

[Seal]         /s/  JOS.  W.  QUICK, 

Notary  Public  for  Oregon, 
^ly  Commission  expires  June  20,  1957. 
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EXHIBIT  I 

Pacific  Power  &  Ijight  Company 

Transmission  Line  Construction,  Including  Reconductoring, 

1950-1954 

24  KV  and  Higher 

(Approximate  *) 

Company  Crews  Contract 

Year  Miles  Cost  Miles  Cost 

1950   2.64        $    169,478  4.06        $    108,159 

1951    2.20  41,567  63.42  942,783 

1952   25.20  670,990 

1953    68.39  924,226 

1954   40.14  583,950 


Total 138.57        $2,390,211        67.48        $1,050,942 

*(  Source  of  figures,  records  of  Accounting  Department  show- 
ing year  cost  of  construction  taken  into  rate  base,  adjusted  to 
show,  approximately,  progress  of  construction  by  year.) 


AFFIDAVIT  OF  VIRGIL  THOMPSON  IN 
SUPPORT  OF  MOTION  FOR  SUMMARY' 
JUDGMENT 

State  of  Idaho, 

County  of  Shoshone — ss. 

Virgil  Thompson,  being  first  duly  sworn  on  oath, 
deposes  and  says:  That  I  am  District  Manager  for 
The  Washington  Water  Power  Company,  with 
offices  located  at  Wallace,  Idaho,  and  have  pei^onal 
knowledge  of  the  facts  herein  set  forth  or  have 
takcMi  all  data  sulmiitted  heremth  from  the  books 
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of  The  Washington  Water  Power  Company  which 
liave  been  kept  in  the  regular  course  of  Imsiness 
and  which  are  under  my  direct  control  and  su]ier- 
vision. 

This  Affidavit  is  submitted  in  support  of  the  de- 
fendant's Motion  for  Summary  Judgment  herein 
for  the  purpose  of  showing  that  there  is  in  this 
action  no  genuine  issue  as  to  any  material  fact  and 
that  defendant  is  entitled  to  jud.gment  as  a  matter 
of  law. 

That  on  July  11,  1954,  T  was  District  Manager 
for  The  Washington  Water  Power  Company,  with 
offices  located  at  Wallace,  Idaho,  and  that  a  13,000 
volt  distribution  line  in  Nine  Mile  Canyon  was 
under  my  direct  control  and  supervision,  which  line 
])assed  under  a  110,000  volt  line  which  Lewis  Con- 
struction Company  w^as  reconductoring  on  behalf  of 
The  Washington  Water  Power  Company  and  which 
110,000  volt  transmission  line  dropped  into  the  said 
13,000  volt  line  on  or  about  July  11,  1954,  resulting 
in  the  death  of  George  Beedy, 

That  said  13,000  volt  feeder  line  involved  in  the 
accident  on  July  11,  1954,  supplied  approximately 
190  residential  and  commercial  customers,  the  Day 
Rock  Mine,  the  Sunset  Lease  Mine,  the  Jack  Waite 
Mine,  the  Bear  Top  Mine,  the  Rex  Mill,  the  Wallace 
Meat  Packing  Plant  and  the  Burns  Yack  Lumber 
Company,  and  there  was  no  alternative  source  of 
electric  power  to  supply  these  customers. 

That  long  prior  to  July  11,  1954,  the  Lewis  Con- 
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stniction  Company  was  advised  hy  me  tliat  The 
WashinjGTton  AVater  Power  Company  could  not  and 
would  not  de-energize  the  13,000  volt  line  while 
Lewis  Construction  Company  was  reconductorincj 
the  110,000  volt  line  which  passed  over  the  13,000 
volt  line,  and  the  Lewis  Construction  Company  at 
all  times  durin.s:  the  process  of  its  work  anticipated 
and  expected  to  reconductor  the  110,000  volt  line 
without  the  power  ever  being  cut  off  on  the  13,000 
A'olt  Nine  Mile  feeder  line. 

That  the  decision  that  the  power  could  not  l)e 
cut  on  the  Nine  Mile  feeder  line  was  made  by  me  in 
the  exercise  of  my  discretion  and  in  the  light  of 
my  knowledge  of  the  conditions  on  the  Nine  Mile 
feeder  line.  Cutting  the  power  on  line  serving 
mines  results  not  only  in  work  stoppages,  but  also 
in  the  flooding  of  mines  which  have  water  problems 
and  results  in  serious  problems  to  mine  owners  who 
are  using  forced  ventilation  to  ventilate  their  mines ; 
it  creates  spoilage  problems  for  meat  packing 
plants,  causes  shutdowns  and  economic  loss  to  saw- 
mills and  results  in  serious  inconvenience  to  resi- 
dential and  commercial  customers.  All  of  these  con- 
ditions existed  on  this  line.  The  shutdown  on  a 
line  of  this  sort  is  made  only  when  absolutely  essen- 
tial and  then  only  for  the  shortest  possible  time. 
Th(^  construction  of  a  new  line  or  the  reconductor- 
ing  of  an  old  line  which  crosses  over  an  energized 
line  is  not  considered  such  an  emergency  as  to 
justify  the  economic  loss  and  inconvenience  result- 
ing from  shutting  down  a  line  with  the  mim])er  and 
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type  of  customers  that  are  located  on  this  line. 
The  Lewis  Construction  Company  was  experienced 
in  working  with  electric  transmission  lines  and 
represented  that  it  was  competent  to  work  over  and 
around  energized  electric  circuits. 

/s/  VIRGIL  N.  THOMPSON. 

Subscribed  and  Sworn  to  before  me  this  13th  day 
of  June,  1955. 

[Seal]        /s/  B.  J.  OENNING, 
Notary  Public  in  and  for  the  State  of  Idaho,  Resid- 
ing at  Mullan. 

Commission  expires  Sept.  1,  1956. 
[Endorsed]:     Filed  July  5,  1955. 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  JULY  7,  1955 

Upon  application  of  Glen  Coughlan,  one  of  the 
Counsel  for  the  plaintiff,  the  Court  being  advised 
and  good  cause  appearing,  it  is  ordered  that  the 
time  for  filing  affidavits  in  opposition  to  a  Sum- 
mary Judgment  be,  and  the  same  is  hereby  enlarged, 
up  to  and  including  July  22,  1955. 
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[Title  of  District  Court  and  Cause.] 

CROSS-MOTION  FOR  SUMMARY 
JUDGMENT 

The  plaintiffs,  Guenith  Opal  Beedy  and  Cynthia 
Guen  Beedy,  by  his  next  friend,  Guenith  Opal 
Beedy,  by  Thomas  B.  Payne  and  Glenn  A.  Cou^h- 
lan,  their  attorneys,  hereby  make  Cross-Motion  to 
the  Court  to  enter  a  summary  jud^^ment  for  the 
plaintiffs  in  accordance  with  the  provisions  of  Rule 
56  (b)  and  (c)  of  the  Rules  of  Civil  Procedure  on 
the  ground  that  the  pleadings,  affidavits  of  Jack  P. 
Inman,  Thomas  Payne  and  Glenn  A.  Coughlan 
thereto  attached,  and  the  depositions  of  Ed  Raunig, 
Jack  P.  Inman  and  Sam  Hammar  on  file  herein, 
show  that  plaintiffs  are  entitled  to  judgment  as  a 
matter  of  law. 

Dated  this  21st  day  of  July,  1955. 

/s/  THOMAS  B.  PAYNE, 

/s/  GLENN  A.  COUGHLAN, 

Attorneys  for  the  Plaintiffs. 

To:  McNaughton  &  Sanderson  and  Paine,  Lowe, 
Coffin,  Ennis  &  Herman,  Attorneys  for  Defend- 
ant: 

Please  Take  Notice  that  plaintiffs  will  bring  on 
for  hearing  the  above  Cross-Motion  for  Summary 
Judgment  on  the  date  set  for  hearing  of  defendant's 
Motion  for  Summarv  Judgment. 
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Dated  this  21st  day  of  July,  1955. 

/s/  THOMAS  B.  PAYNE, 

/s/  GLENN  A.  COUGHLAN, 

Attorneys  fo]'  the  Plaintiffs. 


AFFIDAVIT  OF  GLENN  A.  COUGHLAN  IN 
SUPPORT  OF  CROSS-MOTION  FOR  SUM- 
MARY JUDGMENT  BY  PLAINTIFFS 

State  of  Idaho, 
County  of  Ada — ss. 

Glenn  A.  Coughlan,  being'  first  duly  sworn,  de- 
poses and  says: 

That  I  am  one  of  the  attorneys  for  the  plaintiffs 
in  the  above-entitled  action. 

This  Affidavit  is  submitted  in  support  of  plain- 
tiffs' Cross-Motion  for  summary  judgment  herein 
for  the  purpose  of  showing  that  in  this  action  there 
is  no  genuine  issue  as  to  any  material  fact  and  that 
plaintiffs  are  entitled  to  judgment  as  a  matter  of 

\SiW. 

That  examination  of  the  affidavits  submitted  by 
the  defendant  in  this  action,  together  with  the 
depositions  of  Edward  Raunig  and  Jack  P.  Inman, 
reveal  that  the  defendant  was  not  engaged  in  the 
business  of  building  power  lines  for  profit,  but  that 
they  had  engaged  the  Lewis  Construction  Company 
as  an  independent  contractor  as  is  expressly  shown 
by  the  Exhibit,  being  a  copy  of  the  contract,  at- 
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tached  to  the  deposition  of  Ed  Raunis:,  and  that  as 
such  tlicy  had  no  control  over  the  independent  eon- 
tractor,  Lewis  Construction  Company. 

That  the  defendant,  The  Washington  Water 
Power,  is  not  in  the  business  of  constructing  power 
lines  or  reconductoring  the  same  for  pecuniary 
gain;  that  the  work  of  this  type  which  they  do  is 
merely  incidental  to  their  business  of  generating 
and  selling  electrical  power. 

That  the  depositions  of  Ed  Raunig  and  Sam 
Hammar  reveal  that  cut-offs  were  made  on  the  job 
subsequent  to  the  fatal  accident. 

That  the  affidavit  of  Virgil  Thompson,  local  Man- 
ager of  the  Power  Company,  states  definitely  that 
the  power  company  absolutely  refused  to  cut  off  the 
power:  as  a  result  of  this  refusal,  George  Beedy 
met  his  death,  and  Jack  P.  Inman  Avas  seriously 
injured. 

That  this  absolute  refusal  leaves  no  material 
fact  in  issue  as  to  the  defendant's  negligence  and 
cause  of  the  accident  in  this  case  since  the  defend- 
ant had  actual  notice  of  the  dangerous  condition 
on  this  line  and  further  notice  of  similar  occurrences 
on  the  same  job  when  other  people  were  injured, 
and  that  their  inspectors  were  present  on  the  line 
during  all  these  times,  as  appears  by  the  deposition 
of  Sam  Hammar  and  affidavit  of  Jack  P.  Inman, 
and  that  in  spite  of  notice  refused  to  de-enorgize 
the  line  when  so  requested  by  Ed  Raunig,  Su])erin- 
tendent   of   Lewis   Construction   Company,   on   the 
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particular   crossing   where   the    fatal    accident    oc- 
curred, as  appears  by  his  de])osition  on  file  herein. 

That  the  contract  attached  to  the  deposition  of 
Ed  Raunig  shows  that  the  Lewis  Construction 
Company  was  an  independent  contractor  of  the 
defendant;  that  the  affidavit  of  B.  J.  Lindsay  at- 
tached to  defendant's  Motion  for  Summary  Judg- 
ment shows  that  the  woi'k  was  being  performed  on 
defendant's  premises;  that  the  defendant  under 
such  circumstances  owes  the  employees  of  their 
independent  contractor  a  safe  place  to  work;  that 
the  defendant  deliberately  breached  this  duty  by 
their  arbitrary  refusal  to  cut  off  the  powder  at  the 
place  of  the  fatal  accident  of  George  Beedy,  as 
shown  by  the  affidavit  of  Virgil  Thompson,  with 
knowledge  of  the  extremely  dangerous  conditions 
existing  and  the  knowledge  of  prior  similar  occur- 
rences, as  shown  by  the  affidavit  of  Jack  P.  Inman 
attached  to  plaintiffs'  Cross-Motion  for  Summmary 
Judgment,  and  the  deposition  of  Sam  Hammar  filed 
in  this  cause. 

That  the  plaintiffs  are  entitled  under  the  record 
to  a  summary  judgment  leaving  only  the  question 
of  amount  of  damages  for  submission  to  the  jury. 

/s/  GLENN  A.  COUGHLAN. 

Subscribed  and  Sworn  to  before  me  this  21st  day 
of  July,  1955. 

[Seal]        /s/  JOSEPH  M.  INHOFF,  JR., 

Notary  Public  for  Idaho, 
Residing  at  Boise,  Idaho. 
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AFFIDAVIT  OF  THOMAS  PAYNE  IN  SUP- 
PORT OF  CROSS-MOTION  FOR  SUMMARY 
JUDGMENT  BY  PLAINTIFFS 

State  of  Idaho, 

County  of  Shoshone — ss. 

Thomas  Payne,  being  first  duly  sworn,  deposes 
and  says: 

That  I  reside  at  Wallace,  Idaho,  and  am  familiar 
\Yith  the  site  and  power  line  between  Government 
Guleh  and  Burke  Sub-station  and  the  line  running 
up  Nine-Mile  Canyon  where  the  fatal  accident  of 
George  Beedy  occurred. 

That  the  area  served  by  the  Nine-Mile  area  line 
is  very  sparsely  populated. 

That  the  packing  plant  mentioned  by  Virgil 
Thompson  in  his  Affidavit  was  not  operating;  that 
the  mines  operating  in  the  area  and  served  by  The 
Washington  Water  Power  were  operating  on  a  very 
limited  basis  with  small  working  crews. 

That  the  date  on  which  the  accident  occurred 
killing  George  Beedy  and  injuring  Jack  Inman  was 
Sunday  and  that  the  line  could  have  been  de- 
energized  with  a  minimum  of  inconvenience  to  the 
users  of  power  in  that  area. 

That  the  defendant  by  virtue  of  its  experience  in 
handling  the  extremely  dangerous  commodity  of 
high  voltage  electricty  and  having  its  inspectors 
upon  the  premises  where  the  accident  occurred,  and 
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having  knowledge  of  similar  accidents  immediately 
prior  to  the  killing  of  George  Beedy,  and  having 
actual  knowledge  of  the  dangerous  condition  exist- 
ing, was  grossly  negligent  in  failing  to  comply  with 
the  request  to  de-energize  the  line  which  would  have 
saved  the  life  of  George  Beedy. 

That  the  defendant  is  not  engaged  in  the  business 
of  construction  or  reconductoring  of  power  lines  for 
pecuniary  gain;  that  power  line  Work  done  by  the 
defendant  is  only  incident  to  their  function  for 
pecuniary  gain  of  generating  and  selling  electrical 
powder;  defendant  does  not  engage  competitively 
with  companies  whose  business  is  that  of  power  line 
construction. 

/s/  THOMAS  PAYNE. 

Subscribed  and  Sworn  to  before  me  this  16th  day 
of  July,  1955. 

[Seal]        /s/  F.  C.  KEANE, 
Notary  Public  in  and  for  the  State  of  Idaho,  Re- 
siding at  Wallace,  Idaho. 
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AFFIDAVIT  OF  JACK  P.  INMAN  IN  SUP- 
PORT OF  CROSS-MOTION  FOR  SUM- 
MARY JUDGMENT  BY  PLAINTIFFS 

State  of  Washington, 
County  of  Spokane — ss. 

Jack  P.  Inman,  being  first  duly  sworn,  deposes 
and  says : 

That  he  is  an  equipment  operator  on  transmission 
line  construction  for  electric  power  companies  and 
that  he  was  so  engaged  in  his  occupation  for  the 
Lewis  Construction  Company  of  Great  Falls,  Mon- 
tana, from  May  12th  to  July  11,  1954,  on  a  contract 
with  the  Washington  Water  Power  for  work  be- 
tween Government  Gulch  Sub-station  to  Burke  Sub- 
station in  Idaho. 

This  Affidavit  is  submitted  in  support  of  plain- 
tiffs' Cross-Motion  for  Summary  Judgment  herein 
for  the  purpose  of  showing  there  is  no  genuine  issue 
as  to  any  material  fact  and  that  the  plaintiffs  are 
entitled  to  judgment  as  a  matter  of  law. 

That  ])etween  the  20th  day  of  May,  1954,  and  the 
11th  day  of  July,  1954,  four  previous  accidents 
similiar  in  character  to  the  one  of  July  11,  1954, 
occurred  wherein  the  line  being  strung  fell  into  a 
thirteen  thousand  volt  line;  that  on  at  least  three 
additional  occasions  accidents  occurred  wherein  the 
line  being  strung  fell  either  into  trees,  upon  the 
ground  and  into  energized  wires;  that  on  an  occasion 
where  the  line  being  strung  fell  into  a  thirte(>n  thou- 
sand-volt line  on  or  about  the  15th  day  of  June,  1954, 
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east  of  tlie  Kellogg  cemetery  three  men  were  burned 
with  electrical  energ.y;  that  in  each  of  the  instances 
the  Washington  Water  Power  Company  had  actual 
notice  at  the  time  by  their  inspectors  and  officials 
being  present  or  obtained  knowledge  of  the  occur- 
rences subsequent  thereto  and  prior  to  the  11th  day 
of  July,  1954 ;  that  the  defendant  by  reason  of  such 
knowledge  knew  of  the  dangerous  condition  of  the 
operation,  including  the  operation  at  the  place 
where  the  fatal  accident  occurred. 

That  the  fatal  accident  occurred  on  Sunday  and 
under  conditions  and  circumstances  wherein  the 
power  could  have  been  cut  off  for  a  sufficient  period 
of  time  to  have  permitted  the  crossing  to  have  been 
made  in  safety  with  a  minimum  of  inconvenience  to 
everyone  concerned  and  the  saving  of  the  life  of 
George  Beedy  and  the  prevention  of  injury  to  my- 
self. 

That  prior  to  the  fatal  accident  during  the  string- 
ing operations  the  power  was  cut  off  on  other 
crossings. 

That  the  defendant  had  all  during  the  period  of 
the  job  up  to  the  fatal  accident  inspectors  upon  the 
line  daily  and  they  knew  the  conditions  leading  up 
to  the  fatal  accident,  the  extremely  dangerous  opera- 
tion and  the  numerous  accidents  which  occurred; 
that  under  the  conditions  existing,  the  refusal  of 
the  defendant  to  de-energize  the  13,000  volt  line  at 
the  place  of  the  fatal  accident  showed  absolute  dis- 
regard for  safety  of  the  men  working  on  the  job. 

/s/  JACK  P.  INMAN. 
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Subscribed  and  Sworn  to  before  me  this  14th  day 
of  July,  1955. 

[Seal].        /s/  TOM  B.  PAYNE, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing   at: 

[Endorsed]  :     Filed  July  22,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION   TO   STRIKE  AFFIDAVITS  ON 
MOTION  FOR  SUMMARY  JUDGMENT 

Comes  Now  the  defendant.  The  Washington 
Water  Power  Company,  and  moves  that  the  affidavits 
of  Glenn  A.  Coughlan,  Thomas  Payne  and  Jack  P. 
Inman  in  support  of  plaintiffs'  Cross-Motion  for 
Summary  Judgment,  and  each  and  every  part 
thereof,  be  stricken,  on  the  ground  and  for  the  rea- 
son that  the  affidavits  are  not  made  on  personal 
knowledge  and  do  not  set  forth  such  facts  as  would 
be  admissible  in  evidence  or  do  not  show  that  the 
affiant  is  competent  to  testify  as  to  the  matters 
therein ;  that  the  statements  in  said  affidavits  are 
matters  as  to  opinion,  belief  or  conclusions  of  law. 

Dated  this  4th  day  of  August,  1955. 

McNAUGHTON  &  SANDERSON, 
PAINE,  LOWE,  COFFIN, 
ENNIS  &  HERMAN, 

By  /s/  ALAN  P.  O 'KELLY, 

Attorneys  for  Defendant. 

[Endorsed] :    Filed  August  4,  1955. 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  AUGUST  5,  1955 

This  cause  came  on  regularly  this  date  in  open 
court  for  hearing  on  plaintiffs'  motion  for  summaiy 
judgment  and  defendant's  cross-motion  for  sum- 
mary judgment,  Glenn  A.  Coughlan  appearing  for 
the  plaintiff's  and  Alan  P.  O 'Kelly  appearing  as 
counsel  for  the  defendant. 

After  a  discussion  by  counsel  of  the  respective 
})arties,  it  was  ordered  that  the  depositions  of  Jack 
P.  Inman,  Ed.  F.  Rainy,  Ruben  Liddell  Brown  and 
Sam  Hammar  be  published  and  it  was  further 
ordered  by  the  Court  that  this  matter  be  taken 
under  advisement. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  DECISION 

Healy,  Acting  District  Judge. 

Plaintiffs  and  defendant  have  each  moved  for 
summary  judgment.  The  motions  have  been  briefed 
and  orally  argued  and  submitted  for  decision.  The 
court  agrees  with  counsel  that  no  material  issue  of 
fact  remains  to  be  determined  and  that  the  case  is 
ripe  for  decision  on  the  motions. 

The  motions  of  defendant,  Washington  Water 
Power  Co.,  is  granted,  and  judgment  in  its  favor 
is  directed  to  be  entered  accordingly. 

[Endorsed]:     Filed  August  15,  1955. 
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In  the  District  Court  of  the  United  States,  in  and 

for  the  District  of  Idaho,  Northern  Division 

No.  1999 

GUENITH  OPAL  BEEDY  and  CYNTHIA 
GUEN  BEEDY,  by  His  Next  Friend,  GUEN- 
ITH OPAL  BEEDY, 

Plaintiffs, 

vs. 

THE  WASHINGTON  WATER  POWER  CO., 
a  Corporation, 

Defendant. 

SUMMARY  JUDGMENT 

The  motion  of  the  defendant  for  summary  judg- 
ment and  the  cross-motion  of  the  plaintiffs  for  sum- 
mary judgment,  pursuant  to  Rule  56  of  the  Rules  of 
Civil  Procedure  having  been  presented,  and  the 
Court  being  fully  advised: 

The  Court  finds  that  the  defendant  is  entitled  to 
a  summary  judgment  as  a  matter  of  law. 

It  Is,  Therefore,  Ordered  and  Decreed  that  de- 
fendant's motion  for  summary  judgment  be  and  the 
same  is  hereby  gi^anted;  that  the  i^laintiffs  have  and 
recover  nothing  by  their  suit;  that  the  defendant, 
The  Washington  Wat(»r  Power  Company,  recover 
its  costs  and  charges  in  its  behalf  expended. 

Dated  this  24th  day  of  August,  1955. 

/s/  WILLIAM  HEALY, 

Acting  District  Judge. 

[Endorsed]  :     Filed  August  26,  1955. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Guenith  Opal  Beedy 
and  Cynthia  Guen  Beedy,  by  his  next  friend,  Guen- 
ith Opal  Beedy,  plaintiffs  above  named,  hereby 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  Summary  Judgment 
entered  in  this  action  on  August  26,  1955. 

Dated  this  7th  day  of  September,  1955. 

/s/  THOMAS  B.  PAYNE, 

/s/  GLENN  A.  COUGHLAN, 

Attorneys  for  Appellants. 

[Endorsed] :     Filed  September  8,  1955. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

File  No.  1999 

GUENITH  OPAL  BEEDY  and  CYNTHIA  GUEN 
BEEDY,  by  His  Next  Friend,  GUENITH 
OPAL  BEEDY, 

Appellants, 

vs. 

THE  WASHINGTON  WATER  POWER  CO., 
a  Corporation, 

Respondent. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANTS INTEND  TO  RELY  ON 
APPEAL 

Comes  Now  the  Appellants  and  make  the  follow- 
ing statement  of  points  upon  which  they  intend  to 
rely  upon  the  appeal  taken  by  them  to  the  Court 
of  appeals  for  the  Ninth  Circuit  in  the  above-en- 
titled cause: 

I. 

That  the  Court  erred  m  finding  that  the  defendant 
was  entitled  to  a  Summary  Judgment  as  a  matter 
of  law. 

II. 

That  the  Court  erred  in  entering  Judgment  that 
l)laintiffs  have  and  recover  nothing  by  their  suit, 
and  that  the  defendant,  The  Washington  Water 
Power  Company,  recover  its  costs  and  charges  in 
its  behalf  expended. 
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III. 

That  the  defendant  was  not  the  employer  of  the 
deceased  under  the  Idaho  Workmen's  Compensa- 
tion Law  so  as  to  preclude  a  common  law  action  by 
the  wife  and  child  of  deceased. 

IV. 

That  the  Cross-Motion  of  the  Plaintiffs  for  sum- 
mary Judgment  should  have  been  granted. 

V. 

That  the  records  show  notice  to  the  defendant  of 
prior  similiar  occurrences  to  the  one  by  which 
George  Beedy  met  his  death;  that  the  defendant  had 
been  requested  to  cut  off  the  power  which  would 
have  prevented  the  accident  and  that  in  spite  of  the 
notice  and  request  above  referred  to,  defendant 
refused  to  cut  off  the  power  as  a  result  of  which 
deceased  was  killed. 

VI. 

That  the  Court  erred  in  denying  the  plaintiffs 
right  to  trial  by  jury  of  the  issues  of  fact  set  up  in 
the  complaint;  and  the  issues  of  fact  improperly 
raised  by  the  defendant  in  its  Motion  and  Affidavit, 
that  is,  to  the  effect  that  it  was  in  business  of 
repairing  and  constructing  power  lines. 

/s/  GLENN  A.  COUGHLAN, 

/s/  THOMAS  B.  PAYNE, 

Attorneys  for  Appellants. 

[Endorsed]:     Filed  September  8,  1955. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  MAILING 

State  of  Idaho, 
County  of  Ada — ss. 

Aurrel  Ooughlan,  being  first  duly  sworn,  deposes 
and  says : 

That  she  is  over  the  age  of  twenty-one  and  resides 
in  Boise,  Idaho,  and  is  employed  as  secretary  in  the 
office  of  Glenn  A.  Coughlan,  Attorney  at  law;  that 
there  is  a  United  States  Post  Office  located  in  the 
respective  towns  mentioned  hereafter;  that  there  is 
a  daily  mail  service  between  Boise,  Idaho,  and  said 
places. 

That  the  affiant  on  the  8th  day  of  September, 
1955,  served  copies  of  the  attached  Notice  of  Aj^peal, 
Designation  of  Contents  of  Record  on  x\p]^eal  and 
Statement  of  Points  on  Which  Appellants  Intend 
to  Rely  on  Appeal  by  enclosing  copies  of  said 
Notice  of  Appeal,  Designation  of  Contents  of  Rec- 
ord on  Appeal  and  Statement  of  Points  on  Which 
Appellants  Intend  to  Rely  on  Appeal  in  an  en- 
velope properly  addressed  to: 

McNaughton  &  Sanderson,  Attorneys  at  Law, 
Wigget  Building,  Coeur  d'Alene,  Idaho; 

Paine,  Tjowe,  Coffin,  Ennis  and  Herman,  at- 
torneys at  law,  602  Spokane  &  Eastern  Bldg., 
Spokane  5,  Washington, 

with  the  proper  postage  thereon,  and  deposited  the 
same  in  the  United  States  Post  Office  in  Boise, 
Idaho. 

/s/  AURREL  COUGHLAN. 
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Subscribed  and  Sworn  to  before  me  this  8th  day 
of  September,  1955. 

[Seal]        /s/  GLENN  A.  COUGHLAN, 

U.  S.  Commissioner  for  Idaho, 
Residing  at  Boise,  Idaho. 

[Endorsed] :     Piled  September  8,  1955. 


[Title  of  District  Court  and  Cause.] 
File  No.  1999 

DEPOSITION  OP  ED  P.  RAUNIG 

Be  it  remembered,  that  the  Deposition  of  Ed  P. 
Raunig,  the  witness  above  named,  came  on  regularly 
for  hearing  before  me,  R.  L.  Roberston,  a  Notary 
Public  for  the  State  of  Montana,  in  my  office  on  the 
third  floor  of  the  Cascade  County  Court  House  in 
the  City  of  Great  Palls,  Montana,  on  the  8th  day  of 
January,  1955,  at  the  hour  of  2 :00  p.m.  of  said  day, 
imrsuant  to  the  Notice  to  Take  Deposition  Upon 
Oral  Examination  on  file  in  said  cause,  a  copy  of 
which  said  Notice  is  hereto  annexed.  The  Plaintiffs 
were  represented  by  their  counsel,  Thomas  Payne, 
Esq.,  attorney-at-law  of  Wallace,  Idaho,  and  Glenn 
A.  Coughlan,  Esq.,  attorney-at-law  of  Boise,  Idaho, 
and  the  defendant  was  represented  by  its  counsel, 
Alan  P.  O 'Kelly,  Esq.,  attorney-at-law  of  the  firm  of 
Paine,  Lowe,  Coffin,  Ennis  &  Herman  of  Spokane, 
Washington,  and  the  following  proceedings  were 
had,  to  wit : 
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(Deposition  of  Ed.  F.  Kaunig.) 

Mr.  Coughlaii:  Mr.  O 'Kelly,  I  presume  that  it 
may  be  stipulated  that  this  Deposition  that  we  are 
about  to  take  may  be  used  in  either  or  both  of  the 
cases,  Beedy  a's.  Washington  Water  Power,  File 
1999,  and  Inman  vs.  Washington  Water  Power, 
File  No.  2000,  and  that  the  deposition  may  be  used 
at  the  trial  as  i:)rovided  for  in  the  Federal  Rules, 
and  in  particular  Rule  26? 

Mr.  O 'Kelly:     It  is  so  stipulated. 

MR.  ED  F.  RAUNIG 

being  called  as  a  witness  in  behalf  of  the  Plaintiffs, 
and  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Coughlan: 

Q.  Will  you  please  state  your  name,  sir? 

A.  Ed  Raunig. 

Q.  Where  do  you  reside?  A.     Great  Falls. 

Q.  Montana?  A.     Great  Falls,  Montana. 

Q.  And  what  is  your  position  of  employment, 
Mr.  Raunig? 

A.  Superintendent  of  the  Lewis  Construction 
Company. 

Q.  How  long  have  you  been  so  employed? 

A.  About  ten  years. 

Q.  Were  you  so  employed  on  July  11,  1954? 

A.  Yes,  sir.  [2*] 

Q.  And  are  still  so  employed  ?  A.     Yes,  sir. 

*Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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(Deposition  of  Ed.  F.  Raunig.) 

Q.  Will  you  just  briefly  describe  tlie  nature  of 
3^our  employment,  Mr.  Raunig?  What  do  you  do  for 
the  company? 

A.  I  supervise  all  our  crews,  our  lines  crews.  I 
have  a  foreman  under  me,  but  I  supervise. 

Q.     And  what  is  the  general  nature  of  your  w^ork  ? 

A.     Power  line  maintenance  and  construction. 

Q.  Now,  what  was  the  Lewis  Construction  Com- 
pan}'  employment  on  the  11th  of  July,  1954? 

A.     The  11th  of  July? 

Q.     Yes. 

A.     Was  that  the  day  of  the  accident? 

Q.  Yes,  but  what  I  had  in  mind  is  your  general 
job  at  that  time. 

A.  Well,  we  had  one  job  in  Idaho  for  the  Wash- 
ington Water  Power  Company. 

Q.    And  what  was  the  nature  of  that  job? 

A.  We  were  replacing  crossarm  insulators  and 
replacing  conductors  on  a  line  from  Government 
Gulch,  Idaho,  to  Burke,  Idaho. 

Q.  Was  there  a  written  contract  with  Washing- 
ton  Water  Power,  Mr.  Raunig? 

A.     Yes,  there  was. 

Mr.  Coughlan:  I  wonder,  Mr.  O 'Kelly,  if  we 
might  have  this  marked  and  introduced  and  sub- 
stitute a  copy  of  it? 

Mr.  O  'Kelly :     That  is  satisfactory  with  me. 

Q.  Mr.  Raunig,  handing  you  Plaintiffs'  Exhibit 
No.  1  for  [3]  identification,  will  you  just  generally 
state  what  that  is? 
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(Deposition  of  Ed.  F.  Raunig.) 

A.  That  is  the  contract  between  The  AVashington 
Water  Power  Company  and  the  Lewis  Construction 
Company. 

Q.     And  is  it  signed  by  you? 

A.    Yes,  it  is  signed  by  me. 

Q.  And  it  is  signed  by  some  representative  in  be- 
half of  Washington  Water  Power? 

A.     Yes,  it  is. 

Mr.  Coughlan:  We  would  now  offer  Plaintiffs' 
Exhibit  1  for  identification  in  evidence,  and  I  under- 
stand a  copy  may  be  indentified  and  substituted  in 
its  place? 

Mr.  O 'Kelly:  There  is  no  objection  to  substitut- 
ing a  copy,  subject  to  a  check  against  the  original. 

Q.  Then,  handing  you  the  copy  marked  Plain- 
tiffs' Exhibit  1,  Mr.  Raunig,  is  that  a  copy  of  the 
original  contract,  of  the  original  agreement  between 
your  company  and  Washington  Water  Power? 

A.    Yes,  it  is. 

Mr.  Coughlan:  And  we  now  offer  a  copy  of 
Plaintiffs'  Exhibit  1  in  evidence. 

Mr.  O 'Kelly:     No  objection. 

Q.  Mr.  Raunig,  where  were  you  working  on  the 
11th  of  July,  1954? 

A.     Is  that  the  day  of  the  accident? 

Q.    Yes. 

A.  We  were — well,  I  had  crews  scattered  all 
over,  but  the  crews  involved  in  this  accident  was 
working  approximately  two  miles  Northwest  of 
Wallace.  [4] 

Q.     And  who  was  present  in  this  particular  crew? 
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(Deposition  of  Ed.  F.  Raimig.) 

A.  Well,  I  really  don't  know  all  the  names  any- 
more because  we  had  so  many  strange  men  there  all 
the  time. 

Q.  To  refresh  your  memory,  was  Mr.  George 
Beed}^  a  member  of  that  crew  ?  A.     Yes,  sir. 

Q.     And  Mr.  Jack  Inman,  was  he  present  also? 

A.     Yes,  he  was. 

Q.     And  Mr.  Reuben  Brown,  was  he  also  there? 

A.    Yes,  sir. 

Q.     Mr.  Bill  Eliopolous?  A.     Yes. 

Q.  And  Cliff  Laughry,  was  he  also  there,  Mr. 
Raunig?  A.     Yes,  I  believe  he  was. 

Q.     And  you  were  also  present  ?  A.     No,  sir. 

Q.     Where  were  you  at  that  time  ? 

A.  I  was  approximately  three  miles  away  on  a 
line,  but  about  eight  miles  away  by  road. 

Q.  Had  you  been  there  at  any  time  during  that 
day?  A.     Yes,  I  was. 

Q.     Approximately  when  was  that? 

A.  I  was  there  about  two  hours  previous  to  the 
accident. 

Q.  And  what  type  of  work  was  being  done  at 
that  time?  A.     They  were  sagging  wire. 

Q.     Between  what  points? 

A.     Betw^een  Station  104  and  Station  116. 

Q.  Now,  could  you  just  generally  describe  the 
nature  of  the  terrain  there  at  that  place,  Mr. 
Raunig  ? 

A.  Well,  it  was  a  pretty  steep  slope  from  104  to 
116,   and   pretty   brushy.    [5] 

Q.     And  were  you  stringing  wire  on  power  ]3oles 
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between  these  two  stations  ?  Is  that  what  you  were 

doing  ? 

A.  The  wire  was  already  strung.  We  were  sag- 
ging it,  or  tightening  it. 

Q.  That  is  preliminary  to  putting  it  in  in  final 
place,    is    that    correct?  A.     Yes. 

Q.  Now,  what  was  the  manner  in  which  this 
sagging  was  being  done  ? 

A.  Well,  you  take  a  winch  truck  and  you  run 
your  winch  up  the  pole  and  through  a  pulley,  or 
what  we  call  a  "snatch  block,"  and  then  it  is  fas- 
tened onto  the  conductor  with  what  we  call  a 
"grip,"  and  the  lineman  reaches  out  from  the  pole 
and  gets  it  out  for  approximately  three  feet. 

Q.  Then,  if  I  understand  you  correctly,  you  had 
a  winch  on  a  truck  there  ?  A.     Yes,  sir. 

Q.  And  the  winch  is  located  in  the  back  of  the 
truck,  is  that  right? 

A.  Yes,  sir,  back  of  the  cab.  The  winch  itself  is 
mounted  right  back  of  the  cab. 

Q.  And  the  line  is  hooked  onto  the  winch  after 
it  runs  through  this  pulley,  is  that  correct? 

A.  Well,  the  line  is  wrapped  around  the  winch 
drum  then,  and  we  send  up  the  pole  through  a 
snatch  block  onto  a  grip  and  the  grip  fastens  onto 
the  wire. 

Q.  Now,  the  lines  then  were  being  tightened  and 
released  by  means  of  this  winch,  is  that  correct? 

A.     Pulled  up.  [6] 

Q.     Pulled  up  by  means  of  the  winch? 

A.     By  means  of  the  winch. 
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Q.  Now,  the  line  there  at  that  place  wliich  you 
were  sagging  runs — your  tnick  with  the  wineli  on 
it  was  sitting  on  the  top  of  the  liill,  was  it  nof? 

A.     Yes. 

Q.  And  the  line  ran  down  into  the  valley,  is  that 
correct,  the  transmission  line  which  you  were  sag- 
ging? A.     Both  ways  from  this  ridge. 

Q.     It  ran  both  ways  ?  A.     Yes. 

Q.  And  was  it  attached  then  on  the  other  side 
of  the  valley?  The  line,  I  mean? 

A.     Which  end  do  you  refer  to? 

Q.  Then  end  of  the  line  which  crossed  another 
power  line. 

A,     It  was  already  attached  to  a  pole,  yes. 

Q.  And  was  there  a  power  line  which  ran  be- 
neath the  line  which  you  were  sagging? 

A.     Yes,  sir. 

Q.  And  which  direction,  generally,  if  you  know, 
did  that  line  run? 

A.  Well,  I  can't  tell  directions  there.  I  mean, 
I  wouldn't  know  directions,  but  it  went  just  a 
square  crossing  underneath. 

Q.    At  right  angles?  A.     At  right  angles. 

Q.  And  was  that  at  the  bottom  of  the  valley,  ap- 
proximately ? 

A.  It  was  not  exactly  in  the  bottom.  There  was 
another  station  below  it.  [7] 

Q.  Now,  the  line  that  was  running  at  right  angles 
to  the  line  which  you  were  sagging,  is  that  a  line 
which  runs  up  a  gulch  known  as  Nine-Mile  Gulch? 

A.     Yes. 
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Q.     And  do  you  know  who  owns  that  line? 

A.  Well,  I  believe  The  Washington  Water  Power 
Company  owns  it. 

Q.  And  do  you  know^  what  the  voltage  of  that 
line  is? 

A.     I  was  informed  it  was  13,000  volts. 

Q.  And  was  it  energized  at  the  time  you  were 
doing  this  work?  A.     Yes,  sir. 

Q.  Now,  prior  to  the  making  of  the  crossing 
where  ]\Ir.  Beedy  was  killed,  had  you  contacted  any- 
one with  respect  to  de-energizing  this  line  running 
up  Nine-Mile  Gulch? 

A.  Yes,  I  did.  Just  in  a  matter  of  form  I  asked 
them  if  there  was  any  chance. 

Q.  And  who  did  you  contact  with  reference  to 
that? 

A.  I  talked  to  Mr.  Hammar  and  also  Mr.  Thomp- 
son. Just  as  a  matter  of  form  I  asked  him. 

Mr.  O 'Kelly:  Could  we  place  the  time  and  place 
of  the  accident  better? 

Q.  AVhen  did  you  make  this  request,  or  these  re- 
quests, to  the  best  of  your  recollection  ? 

A.  Well,  I  imagine  a  couple  da.ys  before  we  got  to 
this  point. 

Q.  Now,  where  did  you  talk  to  these  gentlemen 
al)out  this? 

A.  Well,  if  I  recall  right,  I  talked  to  Mr.  Ham- 
mar  out  [8]  on  the  job  somewhere,  and  then  I  met 
^Ir.  Thompson  on  the  street,  but  I  had  been  in- 
formed before  that  it  could  not  l)e  killed,  but  as  a 
matter  of  form  I  always  ask  if  there  would  be  any 
changes. 


The  Washington  Watei'  Power  Co.  105 

(Deposition  of  Ed.  F.  Raimig.) 

Q.  Now,  will  you  identify  Mr.  Hammar.  Who  is 
he? 

A.  He  was  the  inspector  for  The  Washington 
Water  Power. 

Q.  Do  yon  know  his  first  name?  Is  it  Sam 
Hammar?  A.     Yes,  it  is. 

Q.  And  will  you  identify  Mr.  Thompson?  Who 
is  he? 

A.  He  is  the  manager  of  The  Washington  Water 
Power  in  Wallace. 

Q.  Now,  had  you  made  other  requests  along  that 
line,  for  them  to  kill  the  lines,  prior  to  this  time  ? 

A.  A¥ell,  we  talked  about  it  and  there  was  some 
lines  that  only  involved  one  customer,  or  where  they 
had  a  loop  feed — in  other  words,  where  they  could 
kill  a  section  of  the  line  and  still  feed  the  customer. 
Then  we  killed  the  line. 

Q.  Would  you  say,  then,  that  there  had  been 
several  requests  prior  to  this  occurrence  on  July  11, 
1954? 

Mr.  O  'Kelly :  I  think  you  are  kind  of  leading  the 
witness.  I  think  you  can  ask  him  how  many  requests 
or  something  like  that. 

Mr.  Coughlan :     Well,  I  will  withdraw  it. 

Q.  How  many  requests  did  you  make  prior  to 
July  11,  1954,  that  lines  be  killed,  Mr.  Raunig? 

A.  Well,  I  wouldn't  know,  because  just  in  the 
process  of  the  work  we  would  talk  about  if  there 
was  any  chance  of  killing  it,  and  Washington  Water 
Power  Company  would  try  to  get  a  kill  if  they 


106  Guenith  Opal  Beedy,  et  al.,  vs. 

(Deposition  of  Ed.  F.  Raunig.) 

could.  In  [9]  fact,  they  made  me  out  a  slip  and  wrote 

dowTi  whatever  crossings  they  could  kill  and  what 

crossings  we  would  have  to  guard  and  protect  their 

lines. 

Q.  Now,  did  you  make  any  additional,  special  ef- 
fort to  have  the  line  killed  where  the  crossing  was 
to  be  made  when  the  accident  occurred? 

A.     No,  we  didn't  make  no  special  effort. 

Q.  Did  you  go  with  anyone  to  discuss  the  matter 
with  any  other  persons  ? 

A.     Not  on  that  crossing. 

Q.     On  prior  crossings  had  you?  A.     No. 

Q.  Did  you  go  to  any  of  the  mine  owners  at  any 
time  ?  A.     Not  prior,  but  after. 

Q.  Afterwards  you  did.  Did  you  offer  to  do  this 
work  in  any  particular  way,  Mr.  Raunig,  in  con- 
sideration of  having  the  lines  killed?  A.     No. 

Q.  Did  you  ever  state  to  the  Power  Company 
officials  that  you  would  work  at  night  or  early  in 
the  morning  if  they  would  make  a  kill  on  the  line? 

Mr.  O 'Kelly:     It  is  a  leading  question. 

A.    No. 

Q.  Mr.  Raunig,  were  there  any  employees  or 
officials  of  The  Washington  Water  Power  present 
and  inspecting  the  work  on  this  job  as  you  went 
along? 

A.  They  had  Mr.  Hammar  there  for  inspector 
and  he  was  inspecting  so  he  would  do  it  accord- 
ing to  spec,  not  the  way  you  done  it. 

Q.  And  he  was  then  on  the  job  all  the  time,  is 
that  correct?  [10] 
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A.  A¥ell,  he  was  somewhere  up  and  down  the 
line  all  the  time.  We  had  fom*  or  five  crews  along 
the  line  and  he  couldn't  be  with  every  crew  at  all 
times. 

Q.  Was  there  anyone  else  there  from  the  Power 
Company  besides  Mr.  Hammar? 

A.     Not  on  the  job  all  the  time. 

Q.  Now,  what  occurred  there  on  the  11th  of 
July,  1954,  by  way  of  an  accident? 

A.  What  do  you  mean?  You  mean  what  caused 
the  accident? 

Q.     Well,  3^es,  what  happened? 

A.  I  wouldn't  know.  I  wasn't  there.  All  mine 
was  hearsay. 

Q.  Did  you  subsequently  come  back  to  the  loca- 
tion ?  A.     Yes. 

Q.  And  what  did  you  observe  when  you  got  back 
there,  Mr.  Raunig? 

A.  Well,  when  I  got  up  to  the  hill,  why,  this 
one  man  was — they  was  still  working  on  him. 

Q.     Which   man   was   that? 

A.  Beedy.  The,v  were  still  working  on  him.  The 
lire  de]:»artment  and  the  police  department  was  up 
there,  and  the  sheriff,  and  our  men  were  working 
on  him  also,  and  Inman  had  already  been  taken  to 
the  hospital. 

Q.  Was  Mr.  Beedy  dead  at  that  time,  when  you 
got  back? 

A.  Well,  I  wouldn't  know.  They  were  still 
working  on  him  and  they  worked  on  him,  I  would 
sav,  an  hour  after  I  was  there.  After  the  doctor 
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and  the  firemen  gave  up,  our  boys  still  wouldn't  give 

up. 

Q.  You  don't  know  then  whether  Mr.  Beedy 
died  or  not?  [11] 

A.  Yes,  I  know.  That  is,  I  know  he  died,  but 
I  wouldn't  know  if  he  was  dead  when  I  got  there. 

Q.  He  died  shortly  after,  then,  at  any  rate,  is 
that  correct? 

A.  Well,  all  I  know  is  finally  the  sheriff  said — 
and  the  coroner  was  there — that  there  was  no  use 
working  on  him  any  more,  that  he  was  dead. 

Q.  Now  subsequent  to  the  occurrence  on  July 
11,  1954,  did  you  make  other  crossings  over  Wash- 
ington Water  Power  lines'? 

A.     Yes,  we  did. 

Q.     And  were  there  kills  made  on  those? 

A.     On  some,  and  some  not. 

Q.  Mr.  Raunig,  do  you  recall  making  a  state- 
ment with  regard  to  this  occurrence  ? 

Mr.  O 'Kelly:  I  object  to  the  form  of  that  ques- 
tion. It  is  leading.  It  is  cross-examination  of  your 
own  witness. 

Q.  Well,  this  is  for  purposes  of  refreshing  your 
memory,  Mr.  Raunig.  Did  you  make  and  sign  a 
statement  concerning  this  matter  to  me  ? 

A.     Yes. 

Q.  Mr.  Raunig,  I  hand  you  a  statement  written 
here.  Is  that  signed  by  you ;  is  that  your  signature  ? 

A.     Yes,  it  is. 

Q.  Now,  referring  to  the  second  page  of  that, 
concerning 
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Mr.  O 'Kelly:  I  am  going  to  object  to  this  form 
of  questioning.  I  don't  know  what  is  on  there  or 
what  you  are  leading  up  to,  l)ut  he  is  your  witness 
and  I  think  he  should  be  asked  definite  questions 
and  [12]  not  cross-examined  at  this  time. 

Q.  Well,  Mr.  Raunig,  did  you  ever  make  the 
statement  that  you  talked  with  mine  owners  and 
Power  Company  officials  to  get  clearance  to  shut 
down;  that  you  did  that  on  all  crossings?  "We 
asked  if  we  could  do  it  in  the  early  morning  or  late 
at  night."  Do  you  recall  that  statement  1 

Mr.  O'Kelly:  I  still  don't  see  the  purpose  of 
that.  I  don't  feel  it  is  proper  questioning. 

Mr.  Coughlan:  You  may  answer.  That  will  be 
taken  care  of  later. 

Mr.  O'Kelly:  If  you  want  to,  go  ahead  and  an- 
swer it.  That  is  all  right. 

A.     We  talked  to  some,  yes. 

Q.  And  you  made  the  request  if  you  could  do  it 
early  in  the  morning  or  late  at  night  ? 

A.  It  didn  't  seem  to  make  any  difference  to  those 
mines.  The  water  problem,  that  was  their  big  prob- 
lem, so  you  didn't  do  any  good,  whether  you  wanted 
to  do  it  in  the  morning  or  any  other  time. 

Q.  Yes,  but  what  I  am  getting  at  is  you  made 
the  request?  A.     Yes. 

Q.  Now,  along  that  line,  did  you  otfer  to  make 
any  other  arrangements  for  making  these  crossings 
if  they  would  shut  down,  such  as  to  time  and  pay  of 
your  men?  A.     I  don't  remember. 

Q.     Did  you  ever  tell  them  that,  or  ask  them,  that 
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if  they  would  close  at  three  in  the  morning  you 

would  pay  your  men  double? 

Mr.  O'Kelly:  Object  to  that  question.  It  is  [13] 
leading  and  it  is  cross-examination. 

Q.  Well,  I  will  ask  you  then,  Mr.  Raunig,  if 
that  statement  appears  in  the  statement  that  yon 
have   made? 

Mr.  O'Kelly:  I  object  to  that,  too.  I  don't  tliink 
that  is  proper  questioning.  It  is  still  cross-examina- 
tion of  your  witness.  If  he  wants  to  read  the  state- 
ment and  then  testify,  I  have  no  objection  to  using 
it  to  refresh  his  recollection,  but  I  don't  think  he 
should  be  cross-examined  about  a  statement  secured 
by  you,  and  on  direct  examination. 

Q.  Well,  let  me  rephrase  that  question.  Did  you 
offer  to  make  any  special  arrangements  of  any  kind 
in  consideration  of  their  shutting  off  their  power 
on  these  lines  you  were  crossing? 

A.  I  believe  we  did  on  some.  Imt  not  on  this 
one  involved  here. 

Q.  What  special  arrangements  were  those  that 
you  offered  to  make  ? 

A.  We  just  talked  whether  we  could  do  it  in  the 
morning,  and  it  didn't  make  and  difference  to  the 
mines  or  any  of  the  customers  whether  it  was  in  the 
morning,  and  it  didn't  make  any  difference  to  the 
power  off. 

Q.  But  did  you  offer  any  other  thing  besides 
what  you  have  said,  mth  respect  to  the  pay  of  your 
men? 
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A.  Well,  if  we  would  work  nights,  naturally  we 
would  have  to  pay  double  time. 

Q.  I  presume  your  answer,  then,  is  that  that 
was  your  offer  ? 

Mr.  O 'Kelly:  Well,  I  think  he  answered  the 
question.  [14] 

A.     Not  on  this  crossing. 

Q.     On  other  crossings? 

A.  Not  prior  to  this.  We  did  make  some  after 
that,  on  double  time. 

Mr.  Coughlan :     That  is  all.  You  may  examine. 

Cross-Examination 
By  Mr.  O 'Kelly: 

Q.  Mr.  Raunig,  prior  to  bidding  this  job,  did 
you  have  any  discussion  with  Washington  Water 
Power  Company  officials  relative  to  whether  these 
crossings  were  to  be  worked  hot  or  be  "killed,"  as 
you  term  it? 

A.  The  first  time  that  I  ever  met  Mr.  George  and 
Mr.  Gamble,  that  was  the  first  day  I  went  over  to 
look  at  the  job,  and  they  took  me  over  the  job  and 
took  me  to  all  these  crossings,  and  they  told  me  that 
every  one  of  these  crossings  would  have  to  be  made 
hot.  I  mean,  I  was  informed  at  that  time  that  every 
crossing  would  have  to  be  considered  hot,  that  we 
would  have  to  make  them  hot  and  we  should  figure 
the  job  accordingly,  and  they  also  definitely  took 
me  up  to  this  one  crossing,  because  it  was  right  on 
a  nice  road.  In  fact,  they  took  me  to  most  of  them, 
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but  I  was  informed  that  all  the  crossings  would  have 

to  be  made  hot  the  first  time  I  ever  looked  at  the 

job. 

Q.     And  your  bid  was  made  on  that  basis,  was  it  ? 

A.     Yes,  sir. 

Q.  Was  any  discussion  ever  had  prior  to  start- 
ing the  job  as  to  de-energizing  any  of  the  crossings? 

A.     What  was  that? 

Q.  Prior  to  starting  the  job  did  you  have  any 
discussion  [15]  relating  to  killing  the  line,  or  de- 
energizing  it?  A.     No. 

Q.  When  was  the  first  discussion  had  relative  to 
killing  any  crossings? 

A.  Well,  after  we  had  started  the  job,  as  we  went 
along  I  was  informed  that  vdth  the  progress  of  the 
job,  which  was  very  slow,  if  there  was  any  that  they 
could  possibly  kill  they  would  kill  them  to  help  us 
that  much. 

Q.  About  that  time  did  you  have  a  discussion 
with  several  representatives  of  The  AVashington 
Water  Power  Company  as  to  which  lines  could  or 
could  not  be  killed? 

A.     Yes,  and  they  made 

Q.  AVho  was  present  at  that  discussion,  do  you 
remember? 

A.     Mr.  Hammar  and  Mr.  Thompson. 

Q.     Was  Mr.  George  there? 

A.     And  ^Ir.  George. 

Q.     Any  others  that  you  remember? 

A.  I  wouldn't  know  for  sure  if  Mr.  Gamble  was 
there  or  not. 
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Q.     Was  a  Mr.  Berquist  there,  by  any  chance*? 

A.     Yes,  he  was. 

Q.  And  at  that  time  did  you  go  through  all  the 
crossings  that  you  had  left  to  dof 

A.  Yes.  We  have  what  we  call  a  "work  sheet." 
Every  station  is  numbered  and  on  this  work  sheet 
it  would  tell  what  crossing  is  a  13,000  volt  crossing 
or  a  2,300  volt  crossing  or  a  7,200  volt  crossing,  and 
at  that  time  we  wrote  down  "guard."  That  meant  to 
guard  it,  that  you  couldn't  kill  it,  and  on  the  next 
one  [16]  they  would  write  "kill,"  and  all  the  way 
down  on  this  work  sheet. 

Q.  And  what  did  this  work  sheet  show  as  to  this 
Nine-Mile  crossing  involved  in  this  accident  ? 

Mr.  Coughlan:  Well,  now,  just  a  moment.  We  ob- 
ject to  the  witness  testifying  about  some  document 
that  is  not  here  in  evidence,  and  as  to  what  it  con- 
tains, on  the  basis  that  his  testimony  would  not  be 
the  best  evidence.  The  document  would  be  the  best 
evidence. 

Q.     Do  you  have  that  document,  Mr.  Raunig? 

A.     No,  I  don't. 

Q.  Is  that  document  still  in  existence,  do  you 
know?  A.     I  wouldn't  know  for  sure. 

Q.     Do  you  know  where  it  is? 

A.  Well,  I  believe  I  either  destroyed  it  or  I  know 
yet  where  it  is.  It  is  either  destroyed  or  it  would  be 
in  some  of  my  files. 

Q.  At  the  discussion  you  had  at  that  time,  was  it 
stated  whether  or  not  this  Nine-Mile  crossing  was 
to  be  worked  hot  or  was  to  be  killed? 
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Mr.  Coughlaii:  Well,  now,  just  a  second.  Would 
you  fix  the  time  and  place  of  this  particular  dis- 
cussion ? 

Q.  Could  you  remember  about  when — the  time 
and  place  where  this  conversation  took  place  that 
we  are  discussing?  \ 

A.     Well,  I  believe  we  were  just  out  on  the  job 
somewhere,    after   we   had   worked   approximately    i 
three  weeks,  and  this  discussion  took  place  right  nut 
on  the  job.  [17] 

Q.  It  wasn't  in  Wallace  at  the  manager's  office 
at  the  Water  Power  Company,  or  do  you  remember 
for  sure?  A.     I  don't  remember  for  sure. 

Q.     But  you  know  there  was  a  conference  which  \ 
took  place  two  or  three  weeks  after  the  job  started, 
to  the  best  of  your  recollection? 

A.  Yes.  That  is  the  time  we  went  through  all 
the  crossings.  That  is,  we  went  over  all  the  cross- 
ings, the  discussion  about  all  the  crossings,  and  T 
was  told  which  definitely  could  not  be  killed  and 
which  could  be  killed  and  which  might  be  killed. 

Q.  And  what  was  the  discussion  relative  to  the 
Nine-Mile  crossing? 

A.  That  one  crossing  was  definitely  stated  it 
could  not  be  killed. 

Q.  You  speak  of  erecting  guards  at  crossings 
that  were  to  be  worked  hot.  Would  you  explain  what 
a  guard  is? 

A.  Well,  there  is  different  types  of  guard  struc- 
tures. You  can  put  up  two  poles  with  an  arm  across 
it,  or  you  can  put  up  four  poles,  two  poles  on  each 
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side  of  this  crossing  with  an  arm  across,  and  then 
again  you  can  use  a  single  pole  and  hang  blocks  up 
on  this  single  pole. 

Q.  Whenever  you  would  work  a  crossing  hot, 
you  would  put  a  guard  structure  on  it,  is  that  cor- 
rect ?  A.     Yes. 

Q.  And  if  you  worked  it  when  it  was  killed  or 
not  energized,  then  you  would  not  put  a  guard 
structure  on  it,  is  that  correct? 

A.     That's  right.  [18] 

Q.  Did  you  have  a  guard  structure  at  this  Nine- 
^iile  crossing?  A.     Yes. 

Q.  Was  that  guard  structure  in  use  at  the  time 
of  the  accident?  A.     No,  sir. 

Q.  Can  you  explain  why  the  guard  structure  was 
not  in  use  at  that  time? 

Mr.  Coughlan:  Now,  just  a  moment.  Just  for 
the  purpose  of  the  record,  we  object  to  this  line  of 
questioning  on  the  ground  that  it  is  not  proper  cross- 
examination,  not  ha^dng  been  covered  in  anywise 
on  direct. 

Mr.  O 'Kelly:  I  think  the  direct  was  broad 
enough  to  cover  it.  You  may  go  ahead  and  answer 
it,  subject  to  the  objection. 

My.  Payne:  I  object  to  that  also  on  the  ground 
that  Mr.  Raunig  was  not  even  present  at  the  time, 
as  he  testified  in  the  direct.  He  hadn't  been  present 
tliere  for  approximately  two  hours  before,  so  would 
he  actually  know  if  it  was  in  use  or  not  then,  or 
anything  else? 
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Q.  Well,  do  you  know  it  was  not  in  use,  Mr. 
Rannig?  A.     Yes,  sir. 

Q.  Was  it  away  from  the  guard  at  the  time  you 
saw  it  al^out  two  hours  before  the  accident?  Was  it 
out  of  the  guard? 

A.  Yes,  sir.  The  wire  was  already  pulled  in  and 
as  we  started  to  pull  this  wire  in,  after  w^e  had  set 
the  guard  structure,  the  wire  Avould  not  come  down 
to  [19]  this  guard  structure.  It  stayed  up  in  the  air 
around  twenty  or  twenty-five  feet  above  the  guard 
structure,  and  we  figured  that  the  big  risk  of  getting 
to  the  13,000  was  over  after  the  wire  was  pulled  in. 

Q.  You  were  in  general  charge  of  that  work,  is 
that  correct?  A.    Yes. 

Q.  And  do  you  know  of  your  own  knowledge  it 
was  not  in  the  guard  structure  at  the  time? 

A.     Yes,  sir,  I  know  it  was  not. 

Q.  Who  determined  what  type  of  guard  structure 
was  to  be  used  at  any  crossing?  A.     I  did. 

Q.  Who  determined  whether  the  guard  struc- 
ture should  be  used  or  would  be  used  in  a  particular 
manner  ? 

Mr.  Coughlan:  AVe  object  to  this  line  of  ques- 
tioning upon  the  ground  it  is  not  proper  cross-ex- 
amination, not  covered  on  direct. 

Q.     You  may  answer  the  question. 

A.     I  did. 

Q.  Y(Mi  stated  on  direct  that  you  asked  as  a 
matter  of  form  to  have  this  particular  line  de- 
energized.  Will  you  state  where  and  when  this  for- 
mal request  was  made? 
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A.     Well,  just  on  the  job. 

Q.  Or  did  you  make  a  formal  request?  Let's  i)ut 
it  that  way.  Did  you  make  a  formal  request  to  de- 
energize  that  line? 

A.  I  didn't  make  a  request  to  de-energize  it.  I 
asked  them  if — 1  said,  "I  know  I  am  supposed  to 
make  this  [20]  crossing  hot,  but  is  there  any 
changes,  any  chance  of  getting  it  killed,"  I  didn't 
actually  say  I  wanted  it. 

Q.  About  what  time  of  the  day  did  this  accident 
occur,  did  you  state,  or  do  you  remember?  Was  it 
in  the  forenoon,  around  noon,  or  the  afternoon,  if 
you  remember? 

A.     I  believe  it  was  right  after  lunch. 

Q.  You  stated  that  you  had  completed  pulling 
the  wire  through,  or  this  sagging,  at  this  time. 
Which  part  of  the  operation,  the  pulling  or  the 
sagging,  is  considered  to  be  tlio  dangerous  part  of 
the  operation? 

A.     Well,  I  would  consider  the  pulling  in. 

Q.     As  being  the  more  dangerous? 

A.     Yes. 

Q.  About  how  long  did  it  take  you  to  make  this 
crossing,  including  both  pulling  and  sagging? 

A.  To  complete  the  pulling  in  and  the  sagging 
would  take  from  twelve  to  thirteen  hours. 

Q.  Do  you  remember  whether  that  is  the  amount 
of  time  that  was  taken  on  this  one,  or  is  that  just 
a  guess  on  your  part? 

A.  No,  I  figured  it  took  us  about  seven — I  be- 
lieve about  seven  hours  to  pull  the  wire  in,  and  it 


118  Guenith  Opal  Beedy,  et  al.,  vs. 

(Deposition  of  Ed.  F.  Raunig.) 

usually  takes  us  around  four  to  five  hours  to  sag 

that  amount  of  wire. 

Q.  You  haven't  referred  to  your  records  lately 
to  know  exactly  how  much  time  was  taken  on  this 
particular  crossing?  A.     No.  [21] 

Q.  So  that  your  answer  at  this  time  is  just  your 
best  estimate  at  this  time,  is  that  correct? 

A.     Yes,  I  believe  it  is  pretty  close. 

Mr.  O 'Kelly:     That  is  all. 

Redirect  Examination 
By  Mr.  Coughlan: 

Q.     Mr.  Raunig,  do  you  know  what  caused  the  i 
accident  that  morning? 

A.     No,  I  don't.  I  don't  honestly  know. 

Q.     Do  you  liaA'e  an  opinion  about  it? 

Mr.  O'Kelly:  Well,  if  this  is  a  deposition  for 
the  introduction,  for  the  purpose  of  introduction  at 
the  trial,  I  think  you  would  have  to  build  a  founda- 
tion for  any  opinion.  I  object  to  the  form  of  the 
question. 

Q.  Well,  Mr.  Raunig,  how  many  years  have  you 
been  engaged  in  the  electrical  pole  line  construction 
work?  A.     27  years. 

Q.  And  is  that  generally  the  type  of  work  you 
were  doing  on  this  job  for  the  Washington  Water 
Power?  A.     Yes. 

Q.  And  you  have  been  a  superintendent  for  a 
number  of  those  years,  have  you?  A.     Yes. 

Q.     How  many? 
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A.     Ob,  I  would  say  about  eight. 

Q.  And  it  is  your  job  to  supervise  the  crews,  is 
it,  that  do  this  kind  of  work?  A.     Yes. 

Q.  And  they  are  generally  under  your  super- 
vision? [22]  A.     Yes. 

Q.  Now,  then,  will  you  state  whether  or  not  you 
have  an  opinion  as  to  what  caused  the  accident  on 
July  the  nth,  1954,  where  Mr.  Beedy  lost  his  life? 

Mr.  O 'Kelly:  I  still  object  on  the  ground  there 
is  no  basis  laid  or  foundation  laid  for  any  opinion. 
I  will  grant  Mr.  Raunig 's  qualifications,  but  that 
doesn't  lay  a  foundation  for  an  opinion  question. 

Q.  Mr.  Raunig,  further  enlarging,  did  you  make 
an  investigation  following  the  accident? 

A.  Yes,  we  did,  but  in  a  case  like  that  you  just 
can't  determine  exactly  what  caused  the  accident. 

Q.     You  made  such  an  investigation? 

A.     Yes. 

Q.     And  what  did  your  investigation  reveal  ? 

A.  Well,  I  could  never  tell  honestly  what  caused 
it. 

Q.  Did  you  examine  the  place  where  the  power 
line  you  were  sagging  crossed  the  line  running  up 
Nine-Mile  Gulch?  A.     Yes. 

Q.     And  what  did  you  observe  there,  Mr.  Raunig  ? 

A.     Just  observed  the  burned  spot  on  the  wire. 

Q.     On  both  wires? 

A.     On  this  one  wire,  this  new  wire. 

Q.     That  you  were  sagging',  is  that  correct? 

A.     Yes. 
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Q.  Aiid  would  that  be  at  the  place  where  it  made 
the  crossing? 

A.     Where  it  made  contact  with  the  13,000. 

Q.  Mr.  Raunig,  following  the  examination  there 
of  the  place  where  the  two  wires  crossed,  and  ob- 
serving the  [23]  burns  on  the  wire  there,  do  you 
think  that  had  any  connection  with  the  accident? 

A.     Yes. 

Q.  You  believe  that  was  the  result  of  the  acci- 
den,  the  cause  of  the  accident? 

A.     "Well,  where  it  made  contact,  yes. 

Mr.  Coughlan:     That  is  all. 

Recross-Examination 
By  Mr.   O 'Kelly: 

Q.  I  don't  know  whether  I  asked  this  or  not: 
If  the  wires  had  been  in  this  guard  structure  at 
the  time  of  the  accident,  could  the  accident  have 
happened?  A.     I   don't  believe  so. 

Mr.  O 'Kelly:     That  is  all. 

Mr.  Coughlan:  Just  for  the  purpose  of  the 
record,  I  would  like  to  move  that  the  last  answer 
be  stricken  for  the  purpose  of  objection,  and  then 
object  to  the  question  upon  the  ground  that  it  is 
impro]:)er  cross-examination,  not  having  been 
covered  in  anyAvise  on  direct.  That  is  all. 

(Witness  excused.) 

/s/  ET).   F.   RAUNIG. 
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Subscribed  and  sworn  to  before  me  this  lltli  day 
of  January,  1955. 

[Seal]        /s/  R.  L.  ROBERTSON, 
Notary  Public  for  the  State  of  Montana,  Residing 
at  Great  Falls,  Montana. 

My  commission  expires  April  4,  1955.  [24] 

State  of  Montana, 
County  of  Cascade — ss. 

I,  R.  L.  Robertson,  a  Notary  Public  for  the 
County  of  Cascade,  State  of  Montana,  do  hereby 
certify  that  Ed  F.  Raunig  was  by  me  first  duly 
sworn  to  testify  the  whole  truth,  and  that  the  above 
deposition  by  him  signed  was  recorded  stenographi- 
cally  by  me  personally  and  by  me  reduced  to  type- 
writing. 

I  Further  Certify,  That  the  said  deposition  was 
examined  and  read  over  by  said  deponent  and  was 
signed  by  said  deponent  in  my  presence  and  that 
the  said  deposition  constitutes  a  true  record  of  the 
testimony  given  by  said  witness. 

I  Further  Certify,  That  the  said  deposition  was 
taken  at  the  time  and  place  specified  in  the  an- 
nexed copy  of  Notice  of  Taking  Deposition,  and  that 
the  taking  of  the  said  deposition  conmienced  on  the 
8th  day  of  January,  1955,  at  2:00  o'clock  p.m.  and 
was  completed  at  3:00  o'clock  p.m.  on  the  afternoon 
of  said  day. 
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I  Further  Certify,  That  Thomas  Pa3me  of  Wal- 
lace, Idaho,  and  Glenn  A.  Coughlan  of  Boise,  Idaho, 
appeared  as  attorneys  for  the  plaintiffs,  and  that 
Alan  P.  O 'Kelly  of  Spokane,  Washington,  appeared 
as  attorney  for  the  defendant,  and  that  each  were 
present  during  the  entire  examination. 

I  Further  Certify,  That  I  am  not  an  attorney 
or  counsel  for  any  of  the  parties,  nor  a  relative  or 
employee  of  any  attorney  or  counsel  connected  with 
the  action,  nor  am  I  financially  interested  in  the 
same. 

Dated  this  llth  day  of  January,  1955.  | 

[Seal]        /s/  R.  L.  ROBERTSON, 
Notary  Public  for  the  State  of  Montana,  Residing    i 
at  Great  Falls,  Montana.  j 

My  commission  expires  April  4,  1955.  j 

[Endorsed]  :     Filed  January  14,  1955.  j 


[Title  of  District  Court  and  Cause.] 

DEPOSITION  OF  JACK  P.  INMAN 

Appearances : 

GLENN  A.  COUGHLAN, 

Attorney  at  Law,  and 
THOMAS  B.   PAYNE, 

Attorney  at  Law, 

Appearing  on  Behalf  of  the  Plaintiffs. 
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ALAN  P.  O 'KELLY, 
Attorney  at  Law, 

Appearing  on  Behalf  of  the  Defendant. 

(Wliereupon,  at  ten  o'clock,  a.m.,  the  above- 
entitled  matter  came  on  pursnant  to  stipulation 
of  the  parties  for  the  taking  of  the  Pretrial 
Deposition  of  Jack  P.  Imnan  before  Oren  J. 
Casey,  Certified  Shorthand  R(^])ort('r,  mid  a 
Notary  Public.) 

Mr.  O 'Kelly:  This  deposition  of  Jack  Inman — 
is  that  your  full  name? 

The  Witness:     Yes. 

Mr.  O 'Kelly:  Is  being  taken  on  stipulation  of 
the  parties  at  this  time  and  place  under  the  Rules 
of  Federal  Court  in  comiection  mth  the  case  of 
Guenith  Opal  Beedy  and  C3^nthia  Guen  Beedy,  by 
his  next  friend,  Guenith  Opal  Beedy,  versus  The 
Washington  Water  Power  Company,  a  corporation. 
It  is  stipulated  that  the  deposition  may  be  taken  at 
this  time  and  place? 

Mr.  Coughlan:     It  is  agTeeable. 

JACK  P.  INMAN 

called  as  an  adverse  witness  on  behalf  of  the  de- 
fendant, being  duly  sworn,  testified  as  follows: 

Cross-Examination 
By  Mr.  O 'Kelly: 

Q.     Will  you  state  your  name,  please? 
A.     Jack  P.   Inman. 
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Q.     And  your  address? 

A.     6905  East  6th,  Spokane,  Washington. 

Q.     What  is  your  occupation,  Mr.  Inman? 

A.     Equipment  operator,  high  lines. 

Q.  What  does  that  involve ;  what  sort  of  work  is 
that? 

A.     Well,  stringing  mre,  sagging  wire,  building  j 
roads,   digging  pole  holes  with   mechanical  equip- 
ment. [2*] 

Q.     For  whom  do  you  work?  A.     Pardon? 

Q.  And  for  whom  do  you  work — do  this  kind  of 
work?  A.     Different  contractors. 

Q.  In  other  words,  you  work  for  contractors  who 
are  in  the  business  of  building  transmission  lines 
for  electric  power  companies?  A.     Yes.  \ 

Q.  And  how  long  have  you  been  in  that  busi- 
ness? 

A.  Four  years  this  last  time,  I  think — that  is  ap- 
proximate. 

Q.     About  when  did  you  start? 

A.     About  1951  with  high  lines. 

Q.  Were  you  doing  something  different  with 
electricity  before  that — electrical  construction, 
rather  ? 

A.     No,  I  had  worked  telephone  before  that. 

Q.  Have  you  participated  in  the  construction 
of  very  many  high  lines  or  what  is  the  extent  of 
your  experience? 

A.  Well,  I  have  been  working  quite  steady  for 
the  last  four  years  up  until  last  winter. 

Q.     Have  you  worked  for  various  contractors? 

•Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Truucript  of  Record. 
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A.     Yes. 

Q.  Have  you  worked  on  lines  for  different  j)ower 
companies,  too?  A.     Yes.  [3] 

Q.     AVhich  power  companies? 

A.  Bonneville,  Washington  Water  Power,  REA. 
That  would  be  it. 

Q.  About  July  1st,  1954,  for  whom  were  you 
working?  A.     Lewis  Construction  Company. 

Q.     And  what  were  you  doing  at  that  time? 

A.  I  was  hired  out  through  the  union  hall  as  an 
operator. 

Q.     What  does  an  operator  do? 

A.  Runs  heavy  equipment  or  winch  trucks — 
boom  trucks.  As  I  stated  before — anything  that  has 
to  do  with  operating  their  equipment  that  they  have 
on  the  line. 

Q.  What  sort  of  work  was  the  Lewis  Construc- 
tion Company  doing?  A.     Line  work. 

Q.     For  whom? 

A.     For  Washington  Water  Power. 

Q.     About  when  did  this  job  start? 

A.     About  May  the  12th. 

Q.  And  you  worked  for  Lewis  Construction  Com- 
pany on  this  line  from  May  12th  until  when? 

A.     July  11th. 

Q.  On  or  about  July  1st  were  you  involved  in 
an  accident  on  the  line? 

A.  I  don't  think  it  was  the  1st;  I  think  it  was 
the  2nd  or  3rd.  It  was  about  the  3rd.  [4] 

Q.     What  day  of  the  week  was  it? 
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A.     Friday. 

Q.  Let's  see,  in  1954,  what  date  did  you  say  the 
accident  was? 

A.  The  one  on  the  1st  of  July;  is  that  the  one 
you  are  referring  to? 

Mr.  Coughlan:  I  would  like  to  straighten  that 
out. 

Mr.  O 'Kelly:     I  was  following  the  pleading. 

Mr.  Coughlan :  I  made  a  mistake.  I  hope  it  was 
a  typographical  one.  That  should  be  "July  11th" 
instead  of  "July  1." 

Mr.   O 'Kelly:     July   11th,  that  is  right. 

^ir.  Coughlan :  I  believe  it  can  be  stipulated 
that  the  correct  date  may  be  placed  in  there. 

Mr.  O 'Kelly :  Yes,  change  that  to  the  11th.  Were 
you  involved  in  an  accident  on  or  about  July  11th? 

A.     Yes. 

Q.     What  day  of  the  week  was  that? 

A.     Sunday. 

Q.  And  will  you  state  in  your  own  words  what 
happened  at  that  time? 

A.  We  were  sagging  wire  and  we  pulled  it  in 
with  the  winch  as  far  as  we  could  and  it  lacked  just 
a  little  bit  of  coming  to  sag  so  we  put  coffin  hoist  on 
the  line  and  was  pulling  it  in  with  a  coffin  hoist  and 
the  line  went  do-wTi  and  [5]  hit  the  13,000. 

Q.  Let's  define  some  of  these  terms.  What  do 
you  mean  by  "sagging  v^re"?  Will  you  explain 
that? 

A.  Pulling  it  up  in  the  air  to  the  correct  height, 
and  the  correct  strain  between  structures. 
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Q.  Were  you  trying  to  get  it  to  the  correct  strain 
in  the  direction  of  the  13,000  that  it  went  into  or 
the  other  direction?  A.     (No  response.) 

Q.  Possibly  you  could  do  better  if  you  would 
just  draw  a  picture  of  it. 

A.  This  is  our  reel  setup  back  here.  And  we  had 
strung  this  wire  through. 

Q.     Do  you  want  to  label  that  ''!"? 

A.  Strung  this  wire  through  to  our  pickups, 
No.  2. 

Q.     No.  2? 

A.  We  went  back  to  sag.  Approximately  half 
way;  it  wasn't  quite  half  way. 

Q.     That  is  position  3,  is  it? 

A.  It  is  on  top  of  the  hill,  a  3-pole,  dead-end 
structure,  and  had  the  truck  out  here  and  was  sag- 
ging this  part  of  the  line. 

Q.     That  is,  between  1  and  3? 

A.     Between  1  and  3. 

Q.     The  truck  is  No.  4?  [6] 

A.  Uh-huh.  This  13,000  runs  approximately 
north  and  south  that  we  were  crossing  over  it. 

Q.  Do  you  want  to  make  that  "5"— the  13,000? 
So  you  were  bringing  the  wire  to  jDroper  tension 
between  positions  Nos.  1  and  3,  working  with  the 
truck  at  position  No.  4,  and  in  pulling  the  line  up 
between  1  and  3  it  let  it  down  between  4  and  2? 

A.     2,  which  was  the  reel. 

Q.     Which  dropped  the  line  into  No.  5? 

A.     No.  5. 
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Q.  AVas  there  a  guard  structure  of  any  kind 
located  at — was  it  near  position  5? 

A.  There  was  a  guard  structure  there.  But  they 
did  not  have  the  wire  in  the  travelers  on  the  guard 
structure. 

Q.  Had  they  used  the  guard  structure  at  all  in 
this  operation  ?  A.     Xo. 

Q.     Did  they  use  it  in  stringing  the  wire? 

A.     No. 

Q.  They  didn't  ever  put  in  into  the  guard  struc- 
ture at  all  ? 

A.  Not  previous  to  the  time  of  the  accident  they 
didn't. 

Q.  You  mean  they  strung  that  wire  without 
even  putting  it  into  the  guard  structure? 

A.     Yes.  [7] 

Q.  What  did  they  build  a  guard  structure  there 
for?  A,     I  don't  know. 

Q.  When  did  they  do  the  stringing  on  this  work, 
do  you  remember? 

A.  I  believe  it  was  on  Wednesday  and  Thurs- 
day. 

Q.  At  the  time  you  were  working  on  this,  did 
you  know  whether  the  13,000  was  dead  or  hot  ? 

A.  Xo,  we  didn't  know.  We  presumed  that  it  was 
dead. 

Q.     Ydu  ]>resimied  that  it  was  dead 

A.     We  didn't  know. 

Q.     Wednesday  and  Thursday  and  Sunday? 

A.     We  didn't  know  whether. 
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Q.  You  didn't  know  whether  it  was  dead  or 
hot  ?  A.     No. 

Q.  When  you  went  on  the  job  was  there  any  un- 
derstanding as  to  whether  the  crossings  were  to 
be  worked  hot  or  dead? 

Mr.  Coughlan:     Now,  just  a  minute. 

Q.     (By  Mr.  O 'Kelly)  :     That  you  knew  of? 

A.     No. 

Mr.  Coughlan :  Just  a  minute  bef oi'e  you  answer. 
Let  me  get  an  objection  on  the  answer  and  then 
you  can  answer.  We  object  to  the  question  as  call- 
ing for  a  conclusion  as  to  what  this  witness'  un- 
derstanding might  have  been  and  upon  the  further 
ground  that  it  is  irrelevant,  immaterial  and  [8] 
incompetent.  Will  you  put  that  objection  in  before 
the  answer?  I  think  he  answered  it  before  I  got  a 
chance  to  object. 

Q.  (By  Mr.  O 'Kelly)  :  Were  you  told  or  in- 
structed at  any  time  as  to  whether  crossings  were 
made  hot  or  cold  or  dead? 

Mr.  Coughlan :     Just  a  minute. 

The  Witness:     Not  to  my  knowledge. 

Mr.  Coughlan:     Just  a  minute,  again. 

The  Witness:     Not  to  my  knowledge. 

Mr.  O 'Kelly:  Whether  it  is  irrelevant  is  re- 
served until  the  time  of  trial.  You  may  object  as  to 
whether  the  question  is  in  the  proper  form.  What 
was  your  answer? 

A.     Not  to  my  knowledge. 

Q.     Generally   when    you   work    for    other    con- 
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tractors,  are  j^ou  advised  when  you  are  making  a  hot 

crossing  or  when  you  are  making  a  dead  crossing? 

]\[r.  Coughlan:  Just  a  minute.  To  that  we  object 
as  being  incompetent,  irrelevant  and  immaterial. 

Q.  (By  Mr.  O 'Kelly)  :  You  can  go  ahead  and 
answer  now. 

A.     Not  to  my  knowledge. 

Q.  Do  you  ever  make  crossings  without  guard 
structures  installed  of  any  kind? 

Mr.  Coughlan:     Same  objection.  [9] 

The  Witness:     Do  you  mean,  have  we  ever? 

Q.  (By  Mr.  O 'Kelly) :  Have  you  ever  par- 
ticipated in  the  making  of  a  crossing  where  no  guard 
structure  of  any  kind  was  installed?  A.     Yes. 

Q.    Had  you  on  this  job  ?  A.     Yes. 

Q.  Did  you  know  why  there  were  guard  struc- 
tures installed  in  some  crossings  and  not  in  others? 

Mr.  Coughlan:  We  object  as  being  incompetent, 
irrelevant  and  immaterial. 

The  Witness:  Assume — assume  when  you  install 
a  guard  structure  the  line  is  hot. 

Q.  (By  Mr.  O 'Kelly) :  When  you  don't  install 
a  giuxrd  structure  the  line  is  dead? 

A.     That  is  the  general  procedure. 

Q.  That  is  the  general  procedure.  You  knew  that 
a  guard  structure  was  installed  here? 

A.     Yes. 

Q.     Did  you  assume  that  the  line  was  hot  or  dead? 

A.  T  would  assume  it  was  dead,  because  the  wire 
was  not  in  the  travelers. 
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Q.  Was  never  in  the  travelers  at  any  time,  is 
that  your  statement?  [10] 

A.  It  was  never  in  the  travelers  at  any  timc^  prior 
to  the  accident. 

Q.  It  was  not  in  the  travelers  when  they  strung- 
the  wire  or  at  any  time  prior  to  the  accident,  is  that 
coiTeet  ?  A.     No. 

Q.  Did  they  advise  you  why  they  built  a  guard 
structure  ? 

A.  They  don't  advise  the  men  working:.  They 
might  tell  the  foreman  why  they  built  a  guard 
structure. 

Q.  Who  were  the  other  workmen  working  with 
you  at  that  time? 

A.  Leo  Pinelli  w^as  foreman.  Hoot  Brown  was 
the  lineman.  George  Beedy  was  a  lineman.  Cliif 
Laughary  was  an  operator.  Bill  Eliopulos  was  an 
operator  operating  the  truck  at  the  time.  I  was  an 
operator  assigned  to  the  sagging  crew  for  that  day. 

Q.  Just  prior  to  this  accident,  do  you  remember 
whether  Mr.  Brown  said  anything  to  the  foreman 
about  the  line  being  in  the  travelers'? 

A.  I  believe  Hoot  asked  if  the  line  was  in  the 
clear. 

Q.  If  the  line  was  in  the  clear.  What  do  you 
mean  by  "in  the  clear"? 

A.  If  it  would  get  into  the  13,000;  in  other 
words,  if  it  was  clearing. 

Q.     What  did  the  foreman  say? 

A.     "Yes,  it  is  in  the  clear."  [11] 

Q.     Did  he  make  any  other  suggestions? 
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A.     Xot  to  my  knowledge. 

Q.  In  yonr  work  generally  have  you  made  many 
hot  line  crossings? 

Mr.  Coughlan:  We  object  on  that,  irrelevant  and 
immaterial.  Go  ahead  and  answer. 

The  Witness:  Well,  if  the  occasion  comes  up  we 
make  a  hot  line  crossing. 

Q.  (By  Mr.  O 'Kelly) :  You  have  made  hot  line 
crossings  for  other  people  besides  the  Washington 
Water  Power,  haven't  you?  A.     No. 

Q.     Never  have  ? 

A.  No — now,  I  will  take  that  back.  Yes;  Bonne- 
ville. 

Q.  Made  them  for  Bonneville.  What  do  you  do 
when  you  make  a  hot  line  crossing — build  a  guard 
structure  ? 

A.  Build  a  guard  structure — adequate  guard 
structure. 

Q.  With  an  adequate  guard  structure  there  is 
nothing  particularly  dangerous  about  making  that 
sort  of  a  crossing,  is  there? 

Mr.  Coughlan:  Well,  now,  let's  see;  we  object 
to  that — calling  for  a  conclusion,  improper  exami- 
nation of  this  witness.  He  is  not  qualified.  There 
is  no  proper  foundation  been  laid  for  that  ty])e  of 
question.  [12] 

Q.  (By  Mr.  O 'Kelly)  :  Do  you  want  to  answer 
it  now? 

A.  Well,  all  work — no  line  work  is  safe,  T  will 
put  it  that  way. 
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Q.  This  is  just  within  the  ordinary  course  of 
that  type  of  work,  is  that  correct? 

(No  response.) 

Q.     In  otlier  words,  all  line  work 

A.     it  is  hazardous. 

Q.     it  is  hazardous?  A.     Yes. 

Q.  And  making  a  hot  line  crossing  is  not  par- 
ticularly any  more  dangerous  than  many  other 
things  you  do,  is  that  correct?  A.    Yes,  it  is. 

Q.     It  is  more  dangerous  ?  A.     Yes. 

Q.  Of  anything  else  5^ou  do  or  most  anything 
else  you  do? 

A.     I  would  say  most  anything  else. 

Q.  Is  it  dangerous  if  you  have  an  adequate 
guard  structure? 

A.  Not  as  much  so  as  if  you  don't  use  a  guard 
structure. 

Q.  Wasn't  that  the  purpose  of  the  guard  struc- 
ture— to  make  it  safe  so  it  won't 

A.  It  is  the  purpose  of  a  guard  structure  to 
make  it  [13]  comparatively  safe,  yes. 

Q.  If  the  line  had  been  in  the  guard  structure 
on  this  particular  day,  would  the  accident  have 
happened  ? 

Mr.  Coughlan:  Just  a  moment.  We  object  to 
that  question  as  no  proper  foundation  having  been 
laid.  This  man  is  not  qualified  as  an  expert.  It  is 
leading  and  suggestive,  calls  for  a  conclusion. 

Mr.  O 'Kelly:     As  far  as  the  latter  part  of  the 
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question  is  concerned,  I  claim  the  right  to  cross- 
examine  this  witness  as  an  adverse  witness. 

Q.  Yon  know  how^  the  line  got  into  the  thirteen, 
don't  you,  Mr.  Inman;  how  the  line  yon  were  sas^- 
ging  got  into  the  13,000?  How  the  physical  act  of 
getting  into  the  13,000?  You  know  what  happened 
down  there,  don't  you? 

A.  Well,  it  wasn't  in  the  guard  structure.  It 
wasn't  in  the  traveler  and  just  dropped  down  into  it. 

Q.  If  it  had  been  in  the  travelers  it  wouldn't 
have  dropped  into  it,  would  it? 

A.  Not  unless  the  guard  structure  would  have 
broke  or  something.  To  my  knowledge,  I  don't  think 
it  would. 

Q.  So  that  the  real  cause  of  this  accident  was 
the  failure  to  put  this  in  the  guard  structure,  is  that 
connect  ? 

Mr.  Coughlan:  Object  to  the  question;  calls  for 
a  conclusion. 

Mr.  O'Kelly:    I  think  he  answered,  "Yes."  [14] 

Q.     Did  you  answer  "Yes"? 

A.  I  think  that  the  accident  wouldn't  have  hap- 
I^ened;  I  don't  think  it  would  have  happened  at  all 
if  it  had  been  in  the  guard  structure. 

Q.  Was  there  any  other  action  that  is  normally 
taken  in  connection  with  sagging  of  that  sort  that 
the  contractor  failed  to  do  at  this  time? 

A.  All  contractors  have  diiferent  methods  pos- 
sibly of  sagging  wire. 

Q.  Isn't  it  a  practice  when  you  are  sagging  wire, 
as  vou  sav,  between  1  and  3  to  have  someone  down 
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on  a  reel  taking-  it  up  down  at  position  1— rather, 

position  2  here A.     No. 

Q.     in  your  exhibit?  A.     No. 

Q.  Do  you  remember  Mr.  Brown  suggesting  tliat 
that  be  done?  A.     No,  I  don't. 

Q.  Prior  to  the  accident.  You  don't  remember 
that?  A.    No. 

Q.  When  is  the  line  most  apt  to  get  into  a  line 
it  is  crossing?  When  you  are  pulling  the  line  in  or 
when  you  are  sagging? 

A.     It  is  about  a  50-50  chance  each  way. 

Q.  You  never  operated  where  they  took  special 
safety  [15]  precautions  during  the  pulling- through 
process  and  then  droi3ped  them  on  the  sagging  such 
as  killing  a  line  or  putting  it  in A.     No. 

Q.     or  out  of  a  guard  structure  ? 

A.  When  you  kill  a  line  it  is  generally  killed 
for  sagging  and  stringing  both. 

Q.  But  at  least  you  will  concede  that  the  string- 
ing is  as  hazardous  as  the  sagging,  is  that  right  ? 

A.  A  rough  way  to  put  that.  You  have  tension 
both  ways  on  stringing.  In  other  words,  you  have 
your  brakes  on  the  reels  and  you  have  your  pickups 
at  the  other  end,  where  on  sagging  there  is  no  way 
to  pick  that  wire  up  as  the  slack  is  coming  out. 

Q.  Didn't  they  have  a  reel  down  here  at  position 
2  that  they  could  have  taken  it  up  on? 

A.     Not  connected  up. 

Q.  It  could  have  been  done,  just  the  same.  When 
you  say  it  is  not  connected  up,  they  had  a  reel  there 
to  reel  it  up,  didn't  they? 
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A.  They  could  have  put  a  winch  truck  down 
there  and  sucked  this  line  on  in. 

Q.  Have  you  worked  for  Lewis  Construction 
Company  since  July  11th  ?  A.     No.  [16] 

Q.  Do  you  know  whether  any  of  the  other  em- 
ployees knew  whether  the  line  had  ever  been  in  the 
guard  structure?  Was  there  any  discussion  about 
it  at  all? 

A.     If  it  had  been  in  the  guard  structure  ? 

Q.  Yes;  if  it  had  ever  been  in  the  guard  struc- 
ture ?  A.     No. 

Q.  Now,  did  you  hear  any  discussion  as  to  why 
it  wasn't  in  the  guard  structure?  A.    No. 

Q.  About  where  were  you  standing  at  the  time 
of  the  accident? 

A.     About  5  to  6  foot  in  back  of  the  truck. 

Q.  And  what  were  you  actually  doing  at  that 
time  ? 

A.     I  was  pulling  on  the  coffin  hoist  handle. 

Q.  You  mentioned  that  before;  what  is  a  coffin 
hoist? 

A.  It  is  a  chain  ratchet  affair  to  take  slack  out 
of  line. 

Q.  A  chain  ratchet  affair.  Will  you  describe  it 
a  little  better? 

A.  It  has  a  long,  heavy  chain  that  goes  through 
a  ratchet — sprocket — and  as  you  pull  on  the  handle, 
it  will  suck  that  chain  in.  There  is  a  hook  on  each 
end  of  this  and  you  can  hook  urips  on  one  end  aiid 
hook  the  other  end  into  a  sling. 

Q.     What  was  this  hooked  to  on  each  side?  [17] 


The  Wcisliington  Water  Po  wer  Co.  137 

(Deposition  of  Jack  P.  Inman.) 

A.  Hooked  to  a  dynamometei'.  We  had  a  short 
choker  over  the  penal  hitch  of  the  truck  with  the 
dynamometer  on  it.  The  coffin  hoist  on  one  end  was 
hooked  on  the  dynamometer  and  on  the  other  end 
was  hooked  on  a  pair  of  grips  and  the  grips  was 
up  on  the  face  that  we  were  sagging. 

Q.     ''Face,"  you  mean  the  line?  A.     Line. 

Q.  So  that  this  is  an  arrangement  for  pulling 
up  the  line  a  little  tighter  with  a  dynamometer 
which  is  a  measuring  gauge A.     Yes. 

Q.     to  measure  the  tension  on  the  line? 

A.     Yes. 

Q.  And  you  pull  that  \\\)  until  the  dynamometer 
reads  proper  tension  and  then  who  snubs  the  line 
at  that  point? 

A.  Hoot  Brown  was  up  the  pole  to  snub  the  line 
on  at  that  point. 

Q.     Where  was  Mr.  Beedy  at  that  time? 

A.  Standing  across  from  me  and  approximately 
a  foot  closer  to  the  truck. 

Q.  Was  he  working  on  this  same  thing  that  you 
were  ?  A.    Yes. 

Q.  You  were  injured  in  the  same  accident,  were 
you?  A.     Yes.  [18] 

Q.  You  commenced  an  action  against  the  Wash- 
ington Water  Power  Company  as  a  result  of  that 
accident,  did  you?  A.     Yes. 

Q.  Was  this  wdre  that  you  were  working  on 
grounded  anywhere? 

A.     No;  not  to  my  knowledge. 
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Q.  Was  it  standard  practice  to  ground  wire 
when  yon  were  working;  on  it  in  that  way? 

A.     Yes. 

Q.  Tf  it  had  been  proper!}-  grounded,  would  that 
have  avoided  the  accident? 

Mr.  Coughlan:  Object  to  that  as  calling^  for  a 
conclusion.  No  proper  foundation  been  laid. 

The  Witness:  Not  being  an  expert  or  engineer, 
but  I  would  say  that  it  would  have  helped. 

Q.  (By  Mr.  O 'Kelly)  :  Were  you  using  any 
kind  of  insulating  equipment  at  all  at  the  time  ? 

A.     No. 

Mr.  O 'Kelly:     That  is  all. 

Redirect  Examination 
By  Mr.  Coughlan: 

Q.  Mr.  Inman,  do  you  know  Mr.  Sam  Hammar'? 

A.  Do  I  know  Sam  Hammar? 

Q.  Yes.  [19]  A.    Yes. 

Q.  Do  you  know  who  he  works  for? 

A.  In  that  job  he  was  an  Inspector  for  Wash- 
ington Water  Power. 

Q,  And  do  you  know  Mr.  Glenn  George? 

A.  Yes. 

Q.  And  who  does  he  work  for? 

A.  He  is  an  Engineer  for  Washington  Water 
Pow'er. 

Q.  And  were  they  on  this  job  ?  A.     Yes. 

Q.  Had   they  been   inspecting  tlie  job  betvreen 
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Wednesday  and  Snnday  when  this  oecnrrence  oc- 
curred ? 

A.  Mr.  Hammar  had.  I  couldn't  say  about  Mr. 
George,  I  don't  know.  He  might  have  been  at  a 
different  phase  of  the  job  at  the  time. 

Mr.  Conghlan:    That  is  alL 

Mr.  O'Kelly:  Mark  this  Exhibit  ''A"  for  Iden- 
tification. 

(The  drawing  referred  to  was  marked  De- 
fendant Washington  Water  Power's  Exhibit 
"A"  for  Identiiication.) 

Recross-Examination 
By  Mr.  O'Kelly: 

Q.  You  said  that  Mr.  Sam  Hammar  was  there 
some  time  between  Wednesday  and  Sunday.  Do  you 
know  what  days  he  was  there? 

A.  To  my  knowledge,  he  was  there  every  day  on 
some  phase  [20]  of  the  job. 

Q.  Was  he  there  on  the  day  of  the  accident — 
Sunday?  A.     I  didn't  see  him. 

Q.     Did  you  see  him  on  Saturday? 

A.    We  didn't  work  on  Saturday. 

Q.     When  did  you  see  him? 

A.     Saw  him  Friday. 

Q.  Saw  him  Friday.  So  that,  actually,  all  you 
are  saying  is  that  you  saw  him  there  on  Friday; 
you  know  he  was  there  Friday? 

A.     I  know  he  was  there  Friday. 

Q.     But  that  is  all,  isn't  it? 
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A.  Well,  it  is  quite  hard  to  say  whether  a  man 
was  there  or  whether  he  wasn't. 

Q.  From  your  knowledge,  all  you  know  is  what 
you  saw,  isn  't  it  ? 

A.  I  can't  remember  back  whether  I  saw  him 
on  Wednesday  or  Thursday  or  not. 

Q.  But  you  don't  remember  seeing  him  on  Sat- 
urday or  Sunday,  do  you?  A.     No. 

Mr.  O 'Kelly:     That  is  all. 

Mr.  Coughlan:     That  is  all. 

(Whereupon,  at  10 :40  a.m.,  the  taking  of  the 
pretrial  deposition  of  Jack  P.  Inman  was  con- 
cluded.) [21] 

Changes  Requested  by  Jack  P.  Inman  Be  Made  in 
His  Foregoing  Pretrial  Deposition  Transcript 
for  Inclusion  on  This  Page : 

Changes  and  Reasons  Therefor: 

Page  4,  Line  2 — Add  Mountain  States  Power 
Company,  Sandpoint,  Idaho. 

Page  11,  Line  5 — Add  the  words:  ''It  was  not." 

Page  18,  Lines  5  and  6 — Substitute  the  word 
''phase"  for  "face"  where  it  appears  on  these  two 
lines. 

Page  19,  Line  7 — Add  the  words:  "It  is  standard 
practice." 

I  hereby  acknowledge  that  I  have  been  instructed 
to  carefully  read  the  transcript  of  my  foroooing 
pretrial   deposition  taken  on  May  9,  1955,  and  to 
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submit  any  changes,  with  the  reasons  therefor,  for 

inclusion  on  this  Change  Page;  that  I  have  done 

so   and   the   answers   set  forth,   together  with   the 

changes  on  this  page   (if  any),  are  the  answers  I 

gave. 

/s/  JACK  P.  INMAN. 

State  of  Washington, 
County  of  Spokane — ss. 

I,  the  undersigned,  do  hereby  certify  that  I  in- 
structed Jack  P.  Tnman  to  carefully  read  the  fore- 
going transcript  of  his  pretrial  deposition  and  to 
submit  any  changes  desired  for  inclusion  on  this 
page  and  thereupon  to  sign  the  same  if  it  truly  re- 
flected his  answers  to  the  interrogation;  that  Jack 
P.  Inman  asserted  he  had  read  the  foregoing  tran- 
script and  acknowledged  the  answers  contained 
therein  are  the  answers  he  gave  (together  with  the 
changes  listed  on  this  page  [if  any]),  to  the  ques- 
tion propounded,  and  signed  this  certification  to  that 
effect. 

[Seal]        /s/  OPEN  J.  CASEY, 

Notary  Public. 

Dated  May  11,  1955. 

[Endorsed] :    Filed  May  12,  1955.  [22] 
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DEPOSITION  OF  RUBEN  LTDDELL  BROWN 

The  following  deposition  of  Ruben  Liddell  Brown, 
taken  before  G.  C.  Vaughan,  a  Notarj^  Public  for 
the  State  of  Idaho,  on  May  16,  1955,  at  the  Court 
Room  of  the  United  States  District  Court  in  the 
Post  Office  Building,  Coeur  d'Alene,  Idaho. 

Appearances : 

THOMAS  PAYNE,  ESQ., 

Attorney  for  the  Plaintiffs. 

ALAN  G.  PAINE,  ESQ., 

W.  F.  McNAUGHTON,  ESQ., 

Attorneys  for  the  Defendant. 

Mr.  Paine:  This  deposition  is  being  taken  duo 
to  the  fact  that  this  case  has  been  unavoidably  de- 
layed, and  is  taken  by  agreement  of  counsel.  The 
usual  objections  may  be  made  at  the  time  of  trial 
to  any  of  the  questions,  except  as  to  the  form  of  the 
questions.  Is  that  agreeable? 

Mr.  Payne:     Yes,  that  is  agreeable. 

RUBEN  LIDDELL  BROWN 

called  as  a  witness  by  the  defendant,  after  being 
first  duly  sworn  to  tell  the  truth,  the  whole  truth 
and  nothing  but  the  truth,  testifies  as  follows: 

Examination 
By  Mr.  Paine: 

Q.     Will  you  state  your  name? 
A.     Ruben  Liddell  Brown. 


The  Washingto7i  Water  Power  Co.  143 

(Deposition  of  Ruben  Licldell  Brown.) 
Q.     Where  do  you  live,  Mr.  Brown? 
A.     I  live  in  Salt  Lake  City,  Utah. 

Q.     How  old  are  you  ?  A.     Thirty. 

Q.  How  long  have  you  lived  in  Salt  Lake  City, 
LTtah  ?  A.     For  about  ten  months. 

Q.     Will  you  give  us  the  street  address  there? 

A.     It  is  2969  South  3435  East. 

Q.  Do  you  expect  to  be  there  during  the  Sum- 
mer and  Fall? 

A.  That's  my  brother's  home.  I  stay  with  my 
brother  and  if  I  am  not  there  he  will  know  where 
I  am  at. 

Q.     What  is  your  line  of  work  or  business?  [2*] 

A.    Journeyman  power  lineman. 

Q.     Are  you  a  member  of  the  LTnion? 

A.     Yes,  sir. 

Q.  And  how  long  have  you  been  a  journeyman 
power  lineman?  A.     About  seven  years. 

Q.    For  whom  are  you  working  now? 

A.  A  firm  called  Detweiler  &  Detweiler,  out  of 
Twin  Falls,  Idaho. 

Q.  AVhat  other  companies  or  organizations  have 
you  worked  for  as  a  journeyman  lineman? 

A.  I  have  worked  for  a  lot  of  them.  The  Midland 
Constructors,  Huntington  Park,  California.  The 
Lewis  Construction  Com])any,  Great  Falls,  l\Ion- 
tana.  Howard  P.  Foley  Company  and  the  Wasatch 
Electric  Company,  Salt  Lake  City 

Q.    And  several  others?  A.     Yes. 

Q.     I  think  that  is  sufficient.  Generally,  and  in 

•Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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brief,  what  is  the  duty  of  a  Journeyman  lineman; 

tell  us  that? 

A,  I  would  say  that  it  means,  to  me,  to  carry 
through  in  that  classification;  it  is  to  be  able  to  do 
anything  they  ask  you  to  in  the  power  line. 

Q.  That  is  in  connection  with  either  the  mainte- 
nance or  the  construction  of  a  power  line  ? 

A.    Yes,  sir. 

Q.  And  you  have  been  engaged  in  constructions 
jobs,  have  you?  [3] 

A.  And  maintenance  work;  I  have  worked  for 
power  companies,  too. 

Q.  Were  you  employed  at  one  time  by  the  Lewis 
Construction  Company?  A.     Yes. 

Q.  What  i^articular  piece  of  work  were  you  en- 
gaged on  there? 

A.  Reconductoring  the  highline;  I  think  it 
started  out  up  around  Kellogg  and  ended  up  above 
Wallace. 

Q.     Who  did  the  Highline  belong  to? 

A.  Belonged  to  the  Washing-ton  Water  Power 
Company. 

Q.  When  you  say  reconductoring,  what  type  of 
work  is  that? 

A.  It  meant — well,  I  think  they  had  copper  wire 
in  there  and  they  wanted  to  increase  the  load  on 
this  line  and  so  they  were  putting  in  aluminum,  a 
larger  wire  to  carry  the  load. 

Q.     To  carry  more  electricity? 

A.     That's  right. 

Q.     And  those  wires,  in  general,  how  did  you  do 
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that?  Did  you  restring  them  or  did  you  take  the 
poles  down  or  anything  of  that  sort,  or  were  the 
poles  left  standing? 

A.  The  poles  were  left  standing,  but  a  lot  of  the 
cross-arms  on  the  highline  were  changed  and  we 
pulled  the  aluminum  in  with  the  old  copper,  as  they 
took  it  out  they  pulled  this  aluminum  wire  in  with  it. 

Q.  As  I  understand  it,  you  attach  the  new  wire 
onto  a  stretch  of  the  old  copper  wire  and  then  you 
would  go  [4]  up  the  line  a  ways  and  then  with  your 
machine  you  would  pull  this  wire  out  and  the  old 
copper  wire  would  come  and  the  new  aluminum 
attached  would  come  on  and  follow  in  place,  is  that 
right,  through  the  insulators  ?  A.     Yes. 

Q.  So  that  the  wire  was  kept  up  on  the  poles  at 
all  times'?  A.    Yes,  sir. 

Q.  Now,  in  that  construction,  did  you  have  oc- 
casion to  string  those  wires  over  several  places 
where  they  crossed  other  wires  underneath  that  had 
electric  current  in  them?  A.     Yes,  sir. 

Q.     That  is  known  as  a  hot  crossing,  is  it  ? 

A.     That's  right. 

Q.  Do  you  remember  about  how  many  of  those 
hot  crossings  you  made  on  that  stretch  of  work? 

A.  Well,  no,  sir ;  I  don't,  because  I  wasn't  string- 
ing— I  wasn't  on  the  stringing;  I  was  on  the  sag- 
ging crew. 

Q.     But  you  do  know  there  were  several  of  them  ? 

A.     Yes,  I  do. 

Q.  And  is  that  common  practice  ?  Have  you  often 
made  crossings  of  energized  lines? 
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A.     Yes,  sir. 

Q.     Tt  is  almost  a  necessity,  isn't  it? 

A.  Yes,  it  is;  you  can't  very  well  get  away 
from  it. 

Q.  With  the  country  so  covered  with  lines  as  it 
is  now?  A.     That's  right.  [5] 

Q.  Do  you  know  of  examples  where  others  such 
as  Bonneville  Power  Administration  or  Montana 
Power  Company  have  done  that? 

Mr.  Payne:  We  object  to  that  unless  he  has 
worked  for  those  companies. 

Q.  In  your  Avork  as  an  experienced  journeyman 
wireman,  I  think  you  did  testify  that  it  is  common 
practice  to  make  crossings  of  wires  that  are  hot? 

A.    Yes,  sir. 

Q.  What  is  done  to  prevent  the  wires  from 
coming  in  contact?  Is  there  several  methods  of  do- 
ing that? 

A.  Well,  yes,  sir,  there  is ;  there  are  several  ways ; 
you  can  either  set  guard  poles  or  guard  struc- 
tures or  you  can  tightline  your  wire  in  by  putting 
brakes  on  the  reels  with  the  new  wire 

Q.     so  the  wire  is  kept  under  tension  at  all 

times?  A.     Yes,  coming  in  under  tension. 

Q.  And  it  just  pulls  across  and  doesn't  sag 
down  ?  A.     Yes. 

Q.  Or  you  say  you  build  guard  structures  or 
poles  that  are  set  by  the  line  that  is  energized  and 
then  have  frames  across  so  that  if  the  wire  that 
is  above  sags  down  it  will  hit  the  frame  and  keep 
out  of  the  wire  below  ?  A.    Yes,  sir. 


I 
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Q.  And  did  the  Lewis  Construction  Company 
use  those  structures  in  this  work?  [6] 

A.  They  use  guard  poles  but  they  didn't  use 
them  as  a  structure,  they  used  them  as  a  single  pole 
and  put  a  regular  wire  traveller  on  them. 

Q.  They  had  them  on  a  single  pole  with  a  Shiv 
or  Trolley  arrangement  hanging  on  the  side  of  the 
pole  where  the  wire  would  travel  through? 

A.     Yes,  sir. 

Q.  A  good  deal  like  this  microphone  hanging 
on  here  (indicating)  ?  A.     That's  right. 

Q.  And  what  would  the  effect  of  that  be  if  the 
Avire  was  put  in  those  little  travellers  or  pulleys? 
Would  it  keep  it  from  contacting  the  hot  wire? 

A.  Well,  these  travellers  as  you  call  them,  that's 
what  most  everybody  calls  them,  they  have  a  gate  on 
the  side  of  them  and  this  gate  has  an  arrangement 
so  you  can  open  them  and  take  the  wire  out,  and  it 
is  put  on  there  with  a  nut,  a  nut  and  bolt  and  screws 
down  if  it  is  put  on  there  right. 

Q.  So  that  if  you  put  the  wire  in  the  traveller 
and  put  this  little  nut  and  bolt  on  then  it  can't  sag 
down  and  contact  the  other  wire. 

A.  That's  right,  they  can't  get  out  unless  you 
take  them  out,  or  the  traveller  breaks. 

Q.  Now,  do  you  remember  the  time  when  Mr. 
Beedy  was  killed?  A.     Yes. 

Q.     Up  on  this  Lewis  Construction  job?  [7] 

A.     Yes,  sir. 

Q.     And  Mr.  Inman  was  injured? 

A.     That's  right. 
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Q.     And  were  you  on  the  crew  that  day? 

A.     Yes,  sir. 

Q.     Whereabouts  was  the  accident? 

A.  "Well,  if  I  have  my  directions  straight,  T 
don't  know  too  much  about  that,  but  I  think  it  was 
about  three  miles  Northeast  of  Wallace. 

Q.     About  three  miles  northeast  of  Wallace? 

A.     Yes,  sir. 

Q.  Tell  us  in  your  own  words  what  you  were 
doing  that  day  in  connection  with  it,  beginning, 
maybe  a  little  while  before  the  accident? 

A.  I  don't  know  just  how  to  put  it.  I  climbed  the 
pole.  They  were  going  to  sag  this  wire  and  I  was 
going  to  climb  the  pole  and  Beedy  and  Inman  and 
there  was  another  fellow^  there  by  the  name  of  Eli- 
opoulos  and  another  groundman  there  that  I  can 
remember  the  name.  This  Eliopoulos  was  driving  a 
truck  and  I  was  going  to  climb  the  pole.  Inman  and 
this  groundman  and  Beedy  were  going  to  work  there 
on  the  ground — there  has  to  be  someone  there  to  do 
the  w^ork  on  the  ground,  and  before  I  went  up  on 
this  pole — I  had  never  been  on  this  section  of  line 
there  and  I  asked  this  man  that  we  were  working 
for,  I  said,  "I  can  see  some  houses  down  [8]  there." 
I  said  "Do  you  have  a  hot  crossing  down  there?" 
and  he  said  "Yah,"  and  I  said  "What  kind  of  a 
crossing  is  it?"  and  he  said  "A  thirteen  thousand 
crossing,"  and  I  said  "Have  you  got  a  guard  struc- 
ture in  there?"  and  he  said  "Yes,"  and  I  said  "Is  it 
a  stiTicture  or  pole?"  and  he  said  "It's  a  structure," 


The  Washington  Water  Potver  Co.  149 

(Deposition  of  Ruben  Liddell  Brown.) 
and  I  said  "OK,"  and  I  asked  liini,  I  said  "TTow 
does  it  seem  to  you?"  I  said,  "You  are  going  to  run 
a  lot  of  slack  into  that  wire  down  there.  Why  don't 
you  dead-end  the  slack  side  of  this'?"  and  he  could 
have  done  it  without  any  trouble.  He  said  "AVe  will 
waste  a  lot  of  wire."  I  said  "You  got  this  wire 
strung  all  the  w^ay  through  here  and  you  got  to 
waste  it  somewhere."  I  said  "You  got  to  waste  so 
much  to  get  it  up  to  sag,"  and  he  said  "No,  we  will 
just  let  it  go  ahead;  it's  in  the  guard  structure 
down  there  and  it  won't  bother  anything."  So  I  went 
up  the  pole  and  I  put  this  winch-line  that  they  had 
run  olf  the  back  of  the  truck;  that's  what  they  were 
going  to  use  to  sag  it  with;  pull  it  up  as  close  to 
the  sag  as  they  could  get  it,  and  I  hooked  it  on  the 
wire  and  they  pulled  it  out — the  truck  was  setting 
there.  You  couldn't  get  it  any  further  away  from  the 
structure  and  there  wasn't  enough  room  to  get  all 
of  the  slack  out  of  it.  So  when  they  pulled  it  as 
far  as  they  [9]  could  and  the  winch-line  was  all 
wound  back  in.  I  caught  it  off  in  a  hoist  and 
grip — we  had  a  steel  sling  on  the  pole  used  to  hold 
it,  and  I  don't  know  why  they  did,  and  I  never  will 
know  why,  but  they  put  on  their  grip  and  a  steel 
sling  from  the  back  of  the  truck  up  on  this  wire 
and  then  released  the  winch-line.  Well,  the  winch- 
line  had  to  come  back  up  the  pole  anyway  and  they 
couldn't  reach  up  far  enough  with  that  wire  still 
tight,  from  there,  to  do  any  good  with  it,  so  they 
sent  it  back  up  the  pole  again  and  started  to  pull 
again,  and  they  just  barely  took  enough  slack  so  my 
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hoist  came  to  where  it  released  and  when  they  did 
I  released  the  hoist  and  stepped  back  around  the 
pole  to  get  out  of  the  way  of  the  wire  and  they 
started  to  pulling  and  I  heard  this  awful  moan  and 
turned  around  and  looked  and  Beedy  was  just  peel- 
ing away  from  the  tnick  and  tip]nng  over.  He 
tipped  over  on  his  face  away  from  the  truck  and 
Tnraan  was  still  hanging  onto  it.  He  was  the  one 
that  was  moaning  and  shakins:  i^retty  bad:  it  was 
throwing  him  around.  I  hollered  to  this  guy  and  said 
''You  better  start  working  on  that  man  that's  down 
and  I  beat  it  off  the  pole  and  by  that  time  the  cir- 
cuit had  evidently  kicked  out  and  dropped  Inman 
loose  and  I  started  working  on  Inman  and  they 
started  working  on  Beedy  about  the  same  time  and 
Inman  came  out  of  it  but  Beedy  was  dead.  [10] 

Q.     They  were  never  able  to  resuscitate  Beedy? 

A.     No. 

Q.     How  far  away  from  the  crossing  was  this? 

A.  Well,  I  wouldn't  know  in  exact  feet,  but  I 
think  it  is  pretty  well  impressed  on  my  mind  after 
watching  a  man  die  like  that.  I  think  that  there 
was  about  four  or  five  spans  of  wire  from  there 
down  to  this  crossing. 

Q.     Four  or  five  poles  or  spans  ?  A.     Yes. 

Q.  And  had  the  wires  been  in  the  guard  struc- 
tures or  pole  with  this  messenger  or  carrier  on 
down  there  would  it  have  gotten  in  contact  with 
the  hot  wire?  A.     No,  sir. 

Q.     And  there  would  have  been  no  accident? 

A.     No,  not  to  my  way  of  thinking. 
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Q.  What  do  you  mean  when  you  say  you  were 
sagging  the  wire ;  will  you  explain  a  little  more  what 
you  mean  by  sagging  the  wire? 

A.  Well,  when  this  wire  is  put  ui^,  especially  this 
aluminum  wire,  it  has  to  be  pulled  in  at  a  certain 
tension  because  if  it  isn't  it  tends  to  wear  itself 
out  in  these  shoes  they  have  to  hold  it  up  after  they 
take  it  out  of  the  travellers  and  there  is  a  certain 
sag  tension  to  it  if  you  check  into  it 

Q.  Sort  of  a  standard  amount  of  sag  between  the 
poles?   [11] 

A.  That's  right,  and  if  you  check  into  it  with  any 
of  big  aluminum  producers  you  will  see  that  they 
recommend  an  inch  or  within  two  or  three  inches 
and  if  you  don't  have  it  that  way  they  won't  even 
guarantee  the  wire,  how  long  it  will  stay  up. 

Q.  So  after  you  get  this  aluminum  to  follow  the 
copper  through  then  you  have  to  go  along  and  get 
just  the  right  amount  of  sag  between  each  pole? 

A.     That's  right. 

Q.  And  you  do  that  by  wheeling  it  in  on  this 
winch  ? 

A.  Yes,  until  you  get  it  in  pretty  close  and  then 
you  can't  move  it. 

Q.  And  you  fasten  it  up  to  each  pole  as  you  go 
along  ? 

A.  You  can't  move  it  right  onto  the  side  with 
the  winch  because  you  just  can't  stop  them  in  time 
so  you  put  one  of  these  cotton  hoists  on  it  and  you 
pull  it  one  notch  at  a  time  and  in  that  way  you  can 
pull  it  right  up  to  where  it  is  supposed  to  be. 
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Q.  You  said  that  you  suggested  to  the  Foreman 
that  he  dead-end  this  wire;  what  did  you  mean  by 
that? 

A.  1  could  probably  show  you  a  lot  better  if  I 
could  draw  it  out  for  you,  but  I  can  explain  it  if  you 
want  me  to.  (Witness  makes  sketch.)  This  is  this 
line  that  came  in  that  we  were  working  on.  It  came 
up  the  hill  like  that.  This  is  the  dead-end  pole  here, 
the  one  that  we  were  going  to  dead-end  this  wire  on, 
and  then  []2]  on  over  here  there  was  an  eight  struc- 
ture, and  here  was  another  dead-end  and  this  started 
on  the  hill.  All  this  wire  came  up  like  this  and  it 
w^ent  down  through  there  and  dropped  way  down 
into  this  canyon. 

Q.     Is  this  where  the  crossing  was  ? 

A.  This  is  where  the  crossng  is  down  in  here. 
There  was  a  single  pole  down  there  on  that  crossing 
but  these  bells,  these  dead-end  bells,  they  stick  out 
like  this  when  the  wire  is  pulled  into  them  and  there 
is  a  shoe  that  fits  onto  the  end  of  them — a  clamp 
shoe,  and  you  put  it  in  that,  and  that  is  what  holds 
the  wire  up.  These  bells  were  hanging  down  on  botli 
sides  of  the  pole  that  I  was  working  on  and  I  sug- 
gested when  we  first  started,  before  we  ever  moved 
this  wire,  that  we  take  this  hoist  and  pull  these  bells 
out  straight  on  this  and  fasten  this  wire  here  and 
cut  it  and  have  the  winch-line  holding  it  back  this 
other  way  and  cut  it  and  then  this  wire  couldn't 
ever  move. 

Q.  If  they  had  pulled  it  here  then  you  wouldn't 
have  had  all  this  slack? 
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A.  That's  right.  It  wouldn't  have  run  ahead  on 
you  or  nothing;  that  was  the  suggestion  that  I  made. 

Q.  Will  you  put  an  (a)  here — that  represents  a 
dead-end  does  it?  A.     Yes. 

Q.  (a)  is  the  dead-end  pole.  Now  put  a  little — 
what  do  [13]  you  call  these,  the  bells'? 

A.     They  are  insulators. 

Q.  Now,  just  mark  a  little  line  out  there  with  the 
letter  (b)  ?  A.     Yes. 

Q.  Now,  put  a  little  arrow  there  with  the  letter 
(c).  Now  the  letter  (c)  represents  where  you  sug- 
gested that  it  be  cut?  A.     Yes. 

Q.     That  it  be  dead-ended ?  A.     That's  right. 

Q.  Had  that  been  done,  no  wire  could  have 
slacked  down  the  hill  to  the  hot  crossing? 

A.     Not  unless  it  took  this  pole  with  it. 

Q.  The  foreman  said,  ^'It  would  take  too  much 
time"? 

A.  That  he  didn't  want  to  waste  this  wire.  He 
said  ''If  we  cut  it  here  and  pull  all  that  slack  out,  we 
would  waste  that  wire."  I  said  "Look;  you've  got  it 
strung  all  the  way  through;  you  are  going  to  waste 
it  somewhere."  I  said  "When  you  get  to  the  end  of 
the  line  you've  got  to  take  that  slack  out." 

Mr.  Paine:  I  would  like  this  marked  as  Ex- 
hibit 1. 

(Exhibit  marked  by  Reporter.) 

Q.     Had  you  worked  on  the  actual  stringing  of 
the  aluminum  across  the  thirteen  thousand? 
A.     No,  sir.  [14] 
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Q.  You  had  not  been  in  the  crew  that  had  actu- 
ally pulled  it  through?  A.     No,  sir. 

Q.  Had  the  aluminum  been  put  through  that 
portion  of  it,  do  you  know'?  A.     You  mean 

Q.  Had  the  copper  been  taken  out  and  the  alu- 
minum pulled  through  down  as  far  as  the  crossing? 

A.     Yes,  it  was  already  through. 

Q.     This  was  just  the  sagging  operation? 

A.     Yes,  sir. 

Q.  How  many  crews  did  Lewis  have  working  on 
that  job?  A.     I  think  there  was  four. 

Q.  Do  you  remember  what  the  foreman's  name 
was?  A.     The  one  I  was  working  for? 

Q.    Yes.  A.     Yes,  it  was  Leo  Pedalla. 

Q.     Do  you  know  where  he  is  now? 

A.  According  to  the  information  I  have,  Ed 
Rondig,  I  was  talking  to  him,  he  was  the  superin- 
tendent, we  were  talking  and  he  told  me  that  this 
fellow  was  running  a  crew  for  him  out  of  Belt, 
Montana. 

Mr.  Paine:     I  think  that's  all. 

Cross-Examination 
By  Mr.  Payne :     [15] 

Q.  Mr.  Brown,  on  the  date  of  this  accident  you 
inferred  that  you  were  using  a  single-guard  pole 
for  the  wire? 

A.  That  is  all  that  was  in  there.  I  never  did  see 
it  until  after  the  accident. 

Q.     Was  it  in  the  travellers  after  the  accident? 
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A.     No,  sir. 

Q.     Did  you  inspect  that? 

A.  Yes,  sir;  I  went  out  there  with  the  business 
agent  from  Local  seventy-seven  of  Spokane  after 
the  accident. 

Q.  Would  you  say  that  it  had  ever  been  in  the 
guard  structure? 

A.  I  can't  tell  you;  I  don't  know  whether  it  had 
or  not.  I  do  know  that  all  three  wires  were  floating 
free  of  the  travellers  on  this  guard  pole.  There  is 
another  way  that  a  guy  could  have  stopped  all  of 
that  without  anything  more.  All  he  would  have  to 
do  is  put  a  man  down  there  with  a  telephone;  they 
had  the  wire  strung  to  use  the  telephone  and  if  he 
had  a  man  there  watching  that  wire  and  then  he 
could  have  seen  them  getting — getting  down  close 
there  and  he  could  have  called  them  on  the  truck 
and  told  them  to  hold  it. 

Mr.  Paine:     He  had  telephone  equipment? 

A.     He  had  it  there,  yes,  sir;  but  he  didn't  use  it. 

Q.  At  the  time  that  you  and  Inman  and  Beedy 
started  this  operation  that  ended  in  the  death  of 
Beedy,  did  you  [16]  request  the  foreman  to  make 
sure  that  these  wires,  or  were  you  told  by  the  fore- 
man that  these  wires  were  in  the  travellers  down 
below?  A.     Yes,  he  did. 

Q.     He  told  you  they  were  ? 

A.  Yes,  he  definitely  told  me  they  were  because 
I  asked  him  that  I  hadn't  been  over  that  section  of 
line  and  I  could  see  the  houses  down  there  and  I 
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wanted  to  know  how  it  was,  what  was  down  in  there 

and  he  said  "It  is  in  the  guard  structure." 

Q.  Were  there  ever  times  in  the  past  in  making 
these  hot  crossings  that  request  was  made  by  the 
men  for  guard  structures  that  was  turned  down? 

A.  Not  that  I  know  of;  not  on  jobs  that  I  ever 
worked  on  if  they  thought  it  was  unsafe — you  don't 
have  to  cross  it  until  the  journeymen  linemen  on  the 
crew  think  it's  safe,  or  consider  it  safe;  that  is  the 
way  I  have  always  worked  and  that  is  the  way  all 
the  people  that  I  ever  worked  for  have  worked. 

Q.  In  this  particular  job,  that  is  on  the  job  that 
Beedy  was  killed  on,  did  you  make  hot  crossings 
like  this  where  they  should  not  have  been  made? 

A.  Like  I  say,  I  never  worked  on  the  stringing 
crew. 

Q.     So  you  are  not  familiar  with  that  ? 

A.  Not  on  the  stringing  section.  I  worked 
strictly  on  the  sagging  crew.  [17] 

Q.  Have  requests  been  made,  Mr.  Brown,  to  your 
knowledge,  that  this  wire  will  be  killed? 

A.     Not  that  I  know  of. 

Q.     Not  that  you  know  of? 

A.  No,  sir.  Now,  this  is  just  a  statement  of  my 
own,  but  actually  it  didn't  need  to  be  killed.  If  it 
had  been  put  in  there  light  in  the  first  place  there 
would  be  no  need  to  kill  it,  because  on  some  of  those 
lines  that  are  energized,  you  don't  just  take  them 
out  whenever  you  want  to.  The  only  time  they  are 
out  of  service  is  when  they  fall  down. 

Mr.  Payne:     I  think  that  will  be  all. 
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Redirect  Examination 
By  Mr.  Paine. 

Q.  As  a  qualified  journeyman  lineman,  with  a 
proper  guard  structure  over  this  crossing,  would  you 
consider  it  a  perfectly  safe  operation  to  make  the 
crossing  •? 

A.     Is  that  an  opinion  of  mine  you  want? 

Q.     Yes. 

A.  No,  I  wouldn't  consider  it  safe;  not  after  I 
saw  the  guard  structure. 

Q.  No,  but  I  say  with  a  proper  guard  structure 
there,  would  you  consider  it  a  safe  operation? 

A.  Yes,  sir,  I  would;  it  could  have  been  made 
plenty  safe.  [18] 

Q.     Without  de-energizing  the  line? 

A.  Yes,  sir.  That's  right,  but  I  don't  think  it 
was — That's  just  my  opinion,  and  everybody  that 
I  have  ever  talked  to  about  it  didn't  think  it  was 
either.  They  could  have  set  one  more  pole  in  there 
and  put  one  flat  arm  across  there  and  there  would 
have  been  no  question  about  it.  That  wire  could  have 
gone  half  mile  in  the  air  and  come  back  down  and 
come  flat  down  on  the  guard  pole  and  arm  and  they 
wouldn't  have  had  to  have  anyone  there  to  watch  it 
or  anything;  just  put  one  more  pole  there  with  an 
arm  across. 

Mr.  Payne:  Were  there  any  members  of  the 
Washington  Water  Power  Company  present  at  the 
time  of  this  death? 
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A.  No,  not  that  I  know  of.  There  was  a  fellow 
came  up  there  and  cleared  up  the  line  after  it  hap- 
pened. He  was  up  the  pole  dragging  this  wire  off.  I 
went  down  to  Wallace  to  get  a  pulmotor  from  the 
Fire  Department  and  when  I  came  back  he  was  up 
the  pole  dragging  this  aluminum  off. 

Mr.  Payne:     That's  all. 

Mr.  Paine:  That's  all;  thank  you,  Mr.  [19] 
Brown. 


State  of  Idaho, 
County  of  Ada — ss. 

I,  G.  C.  Vaughan,  a  Notary  Public  in  and  for  the 
State  of  Idaho,  do  hereby  certify  that  the  witness 
named  in  the  foregoing  deposition  appeared  before 
me  and  was  by  me  duly  sworn  to  tell  the  tiiith,  the 
whole  truth  and  nothing  but  the  truth  in  said 
matter. 

I  further  certify  that  I  am  not  a  relative  nor  em- 
ployee of  any  party  connected  with  the  within 
matter  in  any  manner  and  am  not  financially  in- 
terested in  the  said  matter. 

I  further  certify  that  the  deposition  was  taken  in 
the  Court  Room  of  the  United  States  District  Court 
at  Coeur  d'Alene,  Idaho,  ou  the  16th  day  of  May, 
1955,  in  shorthand  and  thereafter  transcribed. 

In  Wituoss  Whereof,  I  have  hereunto  subscribed 
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my   name   and   affixed   my   seal   this   24th    day   of 
May,  1955. 

[Seal]        /s/  G.  C.  VAUGHAN, 

Notary  Public  for  the  State  of 
Idaho. 

My  Commission  expires  Jime  27,  1957. 
[Endorsed]  :     Filed  May  31,  1955. 


[Title  of  District  Court  and  Cause.] 

DEPOSITION  OF  SAM  HAMMAR 

Appearances : 

GLENN  A.  COUGHLAN, 
THOMAS  B.  PAYNE, 

Appearing  on  Behalf  of  the  Plaintiffs. 

ALAN  G.  PAINE, 
ALAN  P.  O 'KELLY, 

Appearing  on  Behalf  of  the  Defendant. 

(Whereupon,  at  ten  o'clock  a.m.,  the  above- 
entitled  matter  came  on  pursuant  to  written 
stipulation  of  counsel  attached  hereto  to  take 
the  Deposition  of  Sam  Hammar  before  Oren  J. 
Casey,  Certified  Shorthand  Reporter,  and  a 
Notary  Public.) 
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SAM  HAMMAR 

called  as  an  adA'orse  witness  on  behalf  of  the  plain- 
tiffs, being  first  duly  sworn,  testified  as  follows: 

Cross-Examination 
By  Mr.  Coughlan: 

Q.     Will  you  state  your  name? 

A.     Sam  Hammar. 

Q.     And  where  do  you  reside,  Mr.  Hammar? 

A.     In  Spokane,  1718  West  Kiernan  Avenue. 

Q.     Spokane  Washington?  A.     Yes. 

Q.     And  what  is  your  profession? 

A.     Electrical   Engineer. 

Q.     B}^  whom  are  you  em})loyed? 

A.     Washington  Water  Power  Company. 

Q.     How  long  have  you  been  so  employed? 

A.     22  years. 

Q.  Mr.  Hammar.  were  you  employed  on  the  job 
near  Wallace  where  there  was  a  power  line  being 
reconstructed  from  Government  Gulch  to  Silverton, 
I  believe  it  was? 

A.     It  was  to  Montana  Sub — Yes,  I  was. 

Q.     And  what  was  the  nature  of  your  job  ? 

A.  I  was  sent  up  there  as  the  Inspector  for  that 
job  l)y  the  company. 

Q.  Did  you  reside  some  place  there  while  this 
job  was  [2*]  being 

A.    Yes,  at  Wallace  most  of  the  time. 

Q.  And  could  you  just  tell  us  briefl}^  what  you 
did  there? 


•Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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A.  I  inspected  the  work  that  was  being  done 
upon  completion.  I  seen  that  materials  were  there 
for  the  contractor  and  advised  Mr.  George  as  to 
the  progress  of  the  job.  Mr.  George  being  my  super- 
visor. Advised  him  of  any  troubles  the  contractor 
was  in;  that  is,  personnel  and  so  on,  which  would 
delay  the  job  in  any  way, 

Q.  Now,  you  spoke  of  Mr.  George.  What  was  his 
position '? 

A.  Mr.  George  is  Construction  Engineer  for  the 
company. 

Q.     For  the  Washington  Water  Power? 

A.    Yes. 

Q.    And  was  he  also  there  on  the  job? 

A.  Either  once  or  twice  a  week  he  would  come 
up. 

Q.  He  would  come  up.  Now,  you  were  out  there 
on  the  job  daily,  I  presume?  A.     Yes. 

Q.  And  the  contractor  was  Lewis  Construction 
Company?  A.     That  is  right. 

Q.  Now,  this  particular  job  started  at  Govern- 
ment Gulch,  is  that  right?  A.     Yes,  it  did. 

Q.  And  do  you  recall  the  date  approximately 
when  it  did  start  ?  [3] 

A.     Started  May  5th,  1954. 

Q.  Now,  are  you  acquinted,  Mr.  Hammar,  with 
the  situation  there  near  the  Silver  King  Mine  where 
that  restringing  operation  was  carried  out? 

A.     Silver  King?  Silver  Dollar,  you  mean? 

Q.     Well,  it  is  fairly  close  to  the  start  of  the  job? 

A.     Not  the  Silver  King.  I  don't  remember  any. 
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Q.  Is  there  a  mine  there  called  the  Silver  Dol- 
lar? A.     Yes,  the  Silver  Dollar. 

Q.  Now,  approximately  the  20th  of  May  do  you 
recall  the  line  being  strung  dropping  into  a  13,000 
volt  line  there? 

A.  The  Silver  King?  I  don't  remember  any  Sil- 
ver King. 

Mr.  Pa.yne:     Off  the  record. 

(Discussion  had  outside  the  record.) 

Q.  (By  Mr.  Coughlan)  :  Go  ahead,  Mr.  Ham- 
mar. 

A.  There  was  an  accident  there.  That  is,  the  wire 
broke — the  sleeve — and  it  fell  across  a  13,0n0-vo]t 
line  at  the  Bunker  Hill  tap. 

Q.  Well,  now,  this  occasion  that  I  speak  of  oc- 
curred prior  to  the  one  that  happened  at  the  Bunker 
Hill? 

A.     No,  I  don't  remember  of  any  accident. 

Q.     You  are  not  aware  of  that  ? 

A.     No,  I  am  not. 

Q.  Then  going  on  to  the  Bunker  Hill  property, 
you  are  [4]  aware  of  an  accident  where  the  line  fell 
upon  the  13,000  at  Bunker  Hill  ?  A.     Yes,  I  am. 

Q.  And  what  happened  at  that  time  that  you  re- 
call ? 

A.  That  was  the  instance  where  the  sleeve  broke 
or  conductor  broke  and  it  slacked  back,  of  course, 
striking  the  13,000  volt  line  near  the  beginning  of 
the  pull. 
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Q.  Of  course  that  energized  the  line  it  dropped 
into,  did  it  not?  A.     Yes. 

Q.  And  what  occurred  as  far  as  transformers 
were  concerned,  were  there  any  transformers  burned 
out  or 

A.  I  understand  the  Bunker  Hill  peoyjle 
have  a  local  distribution  system  there.  I  think  it  is 
called  the  Light  House.  And  they  informed  Mr. 
Raunig  through  me — had  told  Mr.  Raunig  that  they 
had  trouble  with  the  transformer  and  they  wanted 
to  see  Mr.  Raunig.  And  I  told  him  to  see  them, 
giving  the  man's  name.  And  he  did  that.  And  I 
understand  it  was  trouble  with  the  transformers  of 
theirs. 

Q.  Were  you  aw^aie  at  this  same  instance  the  line 
also  fell  on  some  houses  at  Wardner  % 

A.     That  was  the  same  accident. 

Q.     The  same  one? 

A.  The  tip  of  the  wire  as  it  pulled  in  two  just 
struck  one  house  going  down.  It  didn't  do  any 
damage,  however.   [5] 

Q.     Was  Mr.  George  present  at  this  time? 

A.     No. 

Q.     Was  he  aware  of  this  occurrence? 

A.     Yes,  I  informed  him. 

Q.  Now,  then,  going  on,  Mr.  Hammar,  to  the 
locality  near  the  cemetery,  somewhat  east  of  the 
cemetery,  at  approximately  the  15th  of  June,  some- 
time in  that  neighborhood,  were  you  aware  of  the 
line  which  was  being  strung  falling  into  an  ener- 
gized line  there  ?  A.     Yes. 
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Q.  And  there  were  some  men  burned  at  that 
place  i  A.     Xo. 

Q.  Was  it  a  subsequent  time  that  somebody  was 
burned  there?  A.    No. 

Q.  Are  you  acquainted  with  a  man  by  the  name 
of  Swensonf 

A-    No,  I  don't  remember  that  name. 

Q.  Do  you  know  a  man  by  the  name  of  Jack 
In  man  ?  A.    Yes. 

Q.  Did  you  at  that  time  give  Mr.  Tnman  some 
ointment  to  put  on  one  of  these  men  who  were 
burned  ? 

A.  Yes,  I  remember  that  now.  He  was  on  the 
telephone.  And  I  think  he,  in  hanging  onto  the  re- 
ceiver, blistered  the  tip  of  his  fingers  is  all. 

Q.  Do  you  recall  that  there  was  a  man  there  by 
the  [6]  name  of  Frank  Reed  ?  A.     Yes,  he  was. 

Q.  Is  it  possible  that  he  was  the  man  who  was 
burned  on  the  fingers? 

A.     Well,  it  could  have  been. 

Q.  And  Mr.  Swenson  was  sitting  on  a  truck  and 
he  was  burned  on  the  .buttocks  at  that  time^  do 
you  recall  that?  A.    No,  I  don^t  recall  that. 

Q.  You  recall  then  that  there  was  only  one  man 
burned,  as  near  as  you  recall? 

A.  That  is  right,  and  he  was  jnst  blistered  on 
the  fingers  where  he  had  hold  of  the  receiver. 

Q.  Are  you  acquainted  with  a  man  by  the  name 
of  Leo  Padillo?  A.    Yes,  I  know  him. 

Q.  Were  you  aware  that  he  was  burned  in  this 
same  occurrence  that  we  are  speaking  of? 
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A.     No,  I  didn't  know  that. 

Q.     Was  there  a  fire  also  as  a  result  of  this  occur- 
rence? A.     That  is  right,  there  was. 

Q.     And  the  fire  department  was  called? 

A.     Called,  that  is  right. 

Q.  And  was  Mr.  George  present  also  at  this 
occurrence  ?  A.     No. 

Q.     But  he  was  advised,  I  presume?  [7] 

A.     He  was  advised. 

Q.  And  you  were  acquainted  with  the  situation 
there,  I  presume,  all  the  time  during  this  period? 

A.  Yes.  I  might  say  here,  that  recalling  this 
incident,  the  line  underneath  the  conductor  that 
was  being  strung  in  was  dead  but  when  that  line 
pulled  in  two,  the  heavy  line  coming  down  on  this 
already  de-energized  line  stretched  a  jumper  back  at 
the  adjacent  pole  or  adjoining  pole  and  it  made  it 
come  in  contact  with  a  live  conductor  energizing  the 
line  underneath  the  one  that  was  dead  formerly  and 
that  is  how  the  grass  fire  started.  However,  that 
line  was  de-energized  during  the  operations. 

Q.     The  powder  was  cut  off  that  line? 

A.     Yes. 

Q.     Prior  to  the  time 

A.  Prior  to  the  stringing  operations.  But  during 
the  accident,  why,  it,  like  I  say,  pulled  a  jumper. 
The  heavy  weight  pulled  the  jumper.  The  contact 
of  the  live  wire  on  that  pole  energized  the  dead 
circuit. 

Q.  I  see.  Now,  at  a  time  subsequent  to  that,  Mr. 
Hammar,  at  a  place  west  of  the  Polaris  Mine,  were 
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you  acquainted  with  the  fact  that  the  line  again  fell 
and  got  into  some  trees'?  That  would  be  approxi- 
mately the  21st  of  June. 

A.     West  of  the  Polaris  Mine  ? 

Q.    Yes.  [8] 

A.     No,  I  don't  recall  that  now. 

Q.  And  on  this  same  day  or  very  near  thereto, 
near  the  Silver  Dollar  ^line,  were  you  acquainted 
with  the  occurrence  where  the  line  sagged  down  and 
broke  a  pole  and  the  secondary  line — the  service  to 
the  mine  was  discontinued  or  torn  out  as  a  result  of 
this  falling  down? 

A.  That  was — Service  to  the  Silver  Dollar  Mine 
was  de-energized  prior  to  the  stringing  operations. 
It  was  due  to  the  fact  that  the  service  pole  that  was 
up  on  the  hillside  and  the  clearance  between  their 
service  and  the  110,000  line  wiiich  was  being  strung 
in  was  minimum  clearance  and  with  any  sagging  at 
all  it  would  have  reached  that  service  so  we  had 
the  service  cut  dead  to  the  mine.  It  probably  sagged 
into  that  but  it  was  dead  at  the  time. 

Q.  You  recall  then  something  about  the  occur- 
rence that  I  am  speaking  of  ?  A.    Yes. 

Q.  And  that  this  line  was  torn  down  or  some- 
thing ? 

A.     Yes,  it  was  dead.  It  was  de-energized. 

Q.  Then  going  along,  Mr.  Hammar,  to  a  date 
approximately  July  2nd  of  that  same  year,  '54,  at 
a  point  east  of  Osborne,  Idaho,  where  the  line  goes 
across  the  highway,  are  you  aware  of  the  incident 
where  the  line  fell  to  the  ground  there  and  it  was  on 
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the  ground  there  for  a  period  of  time,  perhaps  a 

day?  [9] 

A.  That  was  over  a  week  end  and  the  contractor 
had  the  conductor  strung  in  up  to  sag  and  tension 
and  for  some  unknown  reason  they  were  never  able 
to  get  the  cu]i3rit,  but  a  construction  firm  who  were 
doing  work  dredging  along  the  line  had  a  big  boom 
truck — derrick  truck — and  over  this  week  end — no- 
body saw  it — this  truck  or  boom  truck  apparently 
swung  their  boom  into  the  line  tearing  it  down  on  a 
Sunday. 

Q.  You  say  that  there  was  no  one  who  could 
state  what  had  happened? 

A.  No  one  who  could  state  who  had  done  it  defi- 
nitely, but  all  indications — examining  the  conductor 
after  it  was  down  on  the  ground — indicated  that 
the  wire  had  been  in  contact  with  some  metal  object. 

Q.  And  there  was  a  considerable  amount  of  wire 
on  the  ground,  wasn't  there? 

A.     That  is  right. 

Q.  As  a  matter  of  fact,  it  was  actually  in  piles, 
wasn't  it? 

A.  That  is  right,  coiled  up  naturally  due  to  the 
tension  on  the  conductor.  Two  men  came  down  to 
do  the  repairing  temporarily  to  get  it  out  of  the 
highway. 

Q.  Now,  all  of  these  instances,  I  presume,  were 
reported  by  you  to  Mr.  George?  A.     Yes. 

Q.     He  was  advised?   [10] 

A.     Yes.   I  say  "culprit."   This  contractor  who 
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was  doing  the  work  no  doubt  had  insurance  for  such 
instances  like  that  but  he  wouldn't  be  man  enough 
to  come  out  and  report  that  he  had  done  the  damage 
to  the  line.  It  was  just  an  act  of  negligence  on 
somebody's  part. 

Q.  Then,  Mr.  Hanmiar,  there  was  another  inci- 
dent of  the  same  day  this  man  was  burned  that  you 
speak  of — the  one  that  you  know  about 

Mr.  O 'Kelly:     Which  one  was  that? 

Mr.  Coughlan :     Mr. 

Mr.  O 'Kelly:  Someone  burned  his  fingers  on  the 
telephone  ? 

Mr.  Coughlan:  Mr.  Reed,  I  thought,  and  Mr. 
Hammar  thought  maybe  Swenson,  is  that  correct? 

A.  Xo,  I  thought  it  was  Reed.  I  don't  know 
Swenson. 

Q.  Were  you  aware  of  an  incident  where  the 
static  wire  rujniing  over  energized  wire  fell  into 
the  energized  wire?  This  would  be  in  the  same 
neighborhood  of  where  the  work  was  being  done 
near  the  Kellogg  Cemetery  but  may  have  not  been 
in  that  exact  area  where  the  static  wire  was  ener- 
gized that  day. 

A.  Xo,  I  don't  recall  any  static  wires  falling 
into  any  energized  line.  i 

Q,     Now,  are  you  aware  of  an  occurrence  where 
the  line  being  strung  fell  into  a  barnyard  and  on 
to  a  barn  in  the  [11]  Vicinity  of  the  packing  plant' 
northwest  of  Wallace? 

A.  Are  you  speaking  of  the  time  when  the  fatal: 
accident  occurred? 
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Q.     No ;  this  was  prior  to  that. 

A.     No,  I  don't. 

Q.  Are  there  any  other  instances  besides  those 
that  we  have  mentioned  here  that  you  are  aware  of 
where  there  was  trouble — the  line  fell  into  another 
energized  line?  A.     No. 

Mr.  Coughlan :     I  believe  that  is  all. 

The  Witness :    Outside  of  the  fatal  accident  ? 

Q.  (By  Mr.  Coughlan)  :  That  is  right.  You  are 
aware  of  the  occurrence  on  the  11th  of  July  where 
Mr.  Beedy  was  killed  ■?  A.     Yes. 

Q.  Were  you  present  that  day  at  this  place 
where  it  occurred? 

A.     No,  I  was  not. 

Q.  When  was  the  last  time  that  you  were  present 
there  at  the  place  where  the  Beedy  accident  oc- 
curred ? 

A.  They  were  stringing — the  place  where  the 
accident  occurred  was  up  on  top  of  a  mountain.  I 
don't  believe  I  had  ever  been  there  at  that  partic- 
ular place  prior  to  the  accident. 

Q.  Were  you  ever  at  the  place  where  the  line 
crossed  [12]  the  Nine  Mile  line?  A.     Yes. 

Q.  And  when  was  the  last  time  you  were  there 
prior  to  the  accident  ? 

A.     Thursday  prior  to  the  accident. 

Q.  And  wasn't  line  strung  across  there  at  that 
time  ?  A.     No. 

Q.  You  were,  of  course,  acquainted  with  those 
premises,  however,  prior  to  the  stringing? 

A.    Yes. 
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Q.  You  knew  what  they  were  and  how  they 
looked  and  so  on?  A.     Yes. 

Mr.  Coughlan:     I  believe  that  is  all. 

Mr.  O 'Kelly:  I  just  wanted  to  ask  you  a  clari- 
fying question.  You  said  that  you  were  living  up  at 
Wallace.  Did  you  stay  there  all  the  time? 

The  Witness :  No,  I  went  up  Mondays  and  came 
back  Friday  afternoons  arriving  at  Wallace  around 
one  or  two  o'clock  Monday  afternoon. 

Mr.  O 'Kelly:  And  on  the  week  end  that  the  ac- 
cident occurred  which  Mr.  Beedy  was  killed  in,  you 
left  there  Friday  and 

The  Witness:  Yes,  with  Mr.  George's  consent. 
We  had  outlined  the  work  prior  to  the  stringing 
operations.  [13] 

Mr.  O'Kelly:     I  believe  that  is  all. 

Q.  (By  Mr.  Coughlan)  :  One  further  question. 
Mr.  Hammar,  was  Mr.  George  there  with  you  at 
any  time  in  this  area  where  the  accident  happened  ? 

A.  Oh,  yes,  we  were  all  along  the  line  together 
at  one  time  or  another.  Just  when  I  don't  recall. 

Q.  I  presume  that  would  be  numerous  times, 
would  it  not?  A.     Yes,  no  doubt. 

Mr.  Coughlan:     That  is  all. 

(Whereupon,  at  10:30  a.m.,  the  taking  of  the 
deposition  of  Sam  Hammar  was  concluded.)  [141 
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Changes  in  Form  and  Substance  Requested  by  Sam 
Hammar  Be  Made  in  His  Foregoing  Deposi- 
tion Transcript: 

CHANGES  IN  FORM  AND  SUBSTANCE  AND 
REASONS  THEREFOR 

At  all  places  throughout  this  deposition  where  the 
spelling  of  "Hammer"  is  spelled  with  an  "e" 
change  the  spelling  to  "Hammar"  with  an  "a." 

Page  4,  line  17 — Answer  should  read:  "That  is, 
the  wire  broke  at  a  sleeve  and  the  wire  fell  across 
a  13,000  volt  line  at  the  Bunker  Hill  Tap. 

Page  6,  line  24— Delete  "is  all." 

Page  7,  line  2 — "Yes,  he  was  employed  by  the  con- 
tractor. ' ' 

Page  8,  line  6 — Insert  the  word  "de-energized" 
in  place  of  "dead." 

Pages  8,  9  to  11,  inch — This  line  should  read: 
"*  *  *  pole  and  the  strain  on  the  jumper  caused  it 
to  contact  the  live  conductor  re-energizing  the  con- 
ductor underneath  the  Hi-line  which  the  contractor 
was  restringing.  The  grass  tire  started  as  a  result  of 
this  mishap.  However,  *  *  *." 

I  hereby  acknowledge  that  I  have  been  instructed 
to  carefully  read  the  transcript  of  my  foregoing  dep- 
osition taken  July  14,  1955,  and  to  submit  any 
changes  in  form  and  substance  desired,  with  the 
reasons  therefor,  for  inclusion  on  this  Change  Page ; 
that  I  have  done  so  and  the  answers  set  forth,  to- 
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gether  with  the  changes  on  this  page,  if  any,  are  the 

answers  I  gave. 

/s/  SAM  HAMMAR. 


State  of  Washington, 
County  of  Spokane — ss. 

I,  the  undersigned,  do  hereby  certify  that  I  in- 
structed Sam  Hammar  to  carefully  read  the  fore- 
going transcript  of  his  deposition  and  to  submit  any 
changes  in  form  and  substance  desired  for  inclusion 
on  this  page  and  thereupon  to  sign  the  same  if  it 
truly  reflected  his  answers  to  the  interrogation; 
that  Sam  Hammar  asserted  he  had  read  the  fore- 
going transcript  and  acknowledged  the  answers  con- 
tained therein  are  the  answers  he  gave  as  supple- 
mented by  the  changes  and  reason  therefor  listed 
on  this  page,  if  any,  to  the  questions  propounded  and 
signed  this  certification  to  that  effect. 

/s/  BETH  M.  B.  CASEY, 

Notary  Public. 

Dated:  July  22,  1955. 

[Endorsed]:     Filed   September  21,  1955. 
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CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Idaho — ss. 

I,  Ed.  M.  Bryan,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Idaho,  do  hereby  cer- 
tify that  the  foregoing  papers  are  that  portion  of 
the  original  files  designated  by  the  parties  and  as 
are  necessary  to  the  appeal  under  rule  75  (RCP), 
to  wit: 

1.  Complaint. 

2.  Motion  to  Strike. 

3.  Motion  for  More  Definite  Statement. 

4.  Motion  to  Dismiss. 

5.  Minutes  of  the  Court  of  January  17,  1955. 

6.  Interrogatories  to  Yirgil  Thompson. 

7.  Interrogatories  to  Washington  Water  Power 
Company  and  J.  E.  Ro3^er,  Vice  President. 

8.  Answer  to  Interrogatories  to  Washington 
Water  Power  Company  and  J.  E.  Royer,  Vice 
President. 

9.  Answer  to  Interrogatories  to  Virgil  Thomp- 
son. 

10.  Minutes  of  the  Court  of  February  15,  1955. 

11.  Order  on  Defendant's  IMotion  to  Dismiss. 

12.  Answer. 

13.  Minutes  of  the  Court  of  May  16,  1955. 

14.  Motion  for  Summary  Judgment  with  Affi- 
davits Attached. 

15.  Minutes  of  the  Court  of  July  7,  3955. 
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16.  Cross-Motion  for  Summary  Judgment  Witli 
Affidavits  Attached. 

17.  Motion  to  Strike  Affidavits  on  Motion  for 
Summary  Judgment. 

18.  ]\linutes  of  the  Court  of  August  5,  1955. 

19.  Memorandum  Decision. 
^0.     Summary  tludgment. 

21.  Notice  of  Appeal. 

22.  Statement  of  Points  on  Which  Appellants 
Intend  to  Rely  on  Appeal. 

23.  Affidavit  of  Mailing  of  Notice  of  Appeal, 
Designation  of  Contents  of  Record  on  Appeal  and 
Statement  of  Points. 

24.  Designation  of  Contents  of  Record  on  Ap- 
peal. 

25.  Designation  of  Additional  Portions  of  the 
Record  on  Appeal. 

26.  Deposition  of  Sam  Hannnar. 

27.  Deposition  of  Ed  F.  Raunig. 

28.  Deposition  of  Ruben  Liddell  Brown. 

29.  Deposition  of  Jack  P.  Inman. 

30.  Affidavit  of  Mailing  of  Designation  of  Ad- 
ditional Portions,  etc. 

In  AA^itness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  court,  this  22nd  daj^  of 
September,  1955. 

[Seal]        /s/  El).  M.  BRYAN, 
Clerk. 
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[Endorsed] :  No.  14893.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Guenith  Opal  Beedy 
and  Cynthia  Guen  Beedy,  by  His  Next  Friend, 
Guenith  Opal  Beedy,  Appellants,  vs.  The  Wash- 
ington Water  Power  Co.,  a  Corporation,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  District  of  Idaho, 
Northern  Division. 

Filed:  October  10,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14893 

GUENITH  OPAL  BEEDY  and  CYNTHIA 
GUEN  BEEDY,  by  His  Next  Friend, 
GUENITH  OPAL  BEEDY, 

Appellants, 

vs. 

THE  WASHINGTON  WATER  POWER  CO.,  a 
Corporation, 

Respondent. 

ADOPTION  OF  STATEMENT  OF  APPEL- 
LANTS' POINTS  ON  APPEAL  AND  DES- 
IGNATION OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Pursuant  to  provision  of  Rule  17  (6)  of  the  Rules 
of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  api^ellants  hereby  adopt  the 
Statement  of  points  on  which  appellants  intend  to 
rely  on  appeal  and  the  designation  of  contents  of 
record  on  appeal  appearing  in  the  typewritten 
transcript  of  the  record  in  the  above-entitled  matter. 
Also  print  Notice  of  Appeal  and  Cost  Bond. 

Dated  this  30th  day  of  September,  1955. 

/s/  THOMAS  B.  PAYNE, 

/s/  GLENN  A.   COUGHLAN, 

Attorneys  for  Appellants. 

[Endorsed]:     Filed  October  11,  1955. 
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IN  THE 


GUENITH  OPAL  BEEDY  AND  CYNTHIA  GUEN 
BEEDY,  BY  HER  NEXT  FRIEND,  GUENITH 
OPAL  BEEDY, 

Appellants. 
VS. 
THE  WASHINGTON  WATER  POWER  CO.,  A 
CORPORATION, 

Appellee. 


BRIEF  OF  APPELLANT 


APPEAL  FROM  THE  UNITED  STATES  DIS- 
TRICT COURT  FOR  THE  DISTRICT  OF  IDA- 
HO. NORTHERN  DIVISION 


STATEMENT  OF  CASE 

Guenith  Opal  Beedy  and  Cynthia  Guen  Beedy, 
hereinafter  referred  to  as  Appellants,  surviving  wife 
and  child  respectively  of  George  D.  Beedy,  herein- 
after referred  to  as  Deceased,  bi'ought  this  action 
against  the  Appellee,  The  Washington  Water  Power 
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Company,  hereinafter  referred  to  as  The  Power  Com- 
pany, to  recover  damages  for  the  death  of  their  hus- 
band and  father,  alleging  that  he  met  his  death  as  a 
result  of  the  negligence  of  The  Power  Company, 
which  was  the  direct  proximate  cause  of  his  death 
( R  3-5 ) .  The  Power  Company  then  filed  a  Motion  to 
Strike  the  last  part  of  Paragraph  VI  of  Appellants' 
complaint  (R  6),  filed  a  Motion  for  More  Definite 
Statement  as  to  Paragraph  VI  ( R  7 )  and  in  addition, 
filed  a  Motion  to  Dismiss  (R  8).  The  Motions  were 
orally  argued  before  the  Court  and  the  Motion  to 
Strike  and  for  More  Definite  Statement  were  denied 
(R  22)  and  the  Motion  to  Dismiss  was  taken  under 
advisement  and  later  denied  by  order  of  the  Court 
after  submission  of  briefs  and  further  oral  argument 
(R  22-23). 

The  Power  Company  thereupon  filed  its  answei' 
admitting  that  it  was  a  Washington  Corporation 
authorized  to  do  business  in  the  State  of  Idaho  and 
that  the  controversy  exceeded  the  sum  of  $3,000.00 
exclusive  of  interest  and  costs;  admitted  it  was  en- 
gaged in  the  transportation,  delivery  and  sale  of 
electricity  and  that  Deceased  was  an  employee  of  the 
Lewis  Construction  Company  of  Great  Falls,  Mon- 
tana, hereinafter  referred  to  as  the  Contractor,  who 
had  contracted  to  change  the  wires,  insulators  and 
cross-arms  on  electrical  transmission  line  for  The 
Power  Company;  The  Power  Company  denied  any 
negligence  on  its  part  and  denied  that  the  Appellants 
suffered  any  damage. 

The  Power  Company  set  up  as  affirmative  defenses, 
that  it  was  the  employer  of  the  Deceased;  that  Appel- 
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lants'  suit  was  barred  under  the  Workmen's  Com- 
pensation Act  of  the  State  of  Idaho;  that  Deceased 
was  contributorily  negligent ;  and  that  Deceased  had 
assumed  the  risk  ( R  24-26 ) . 

After  the  issues  were  joined,  the  matter  was  set 
down  for  trial  and  due  to  a  death  occurring  in  one  of 
the  appellants'  attorneys'  families  the  day  before  the 
trial,  the  matter  was  continued  over  the  term  (R  27) . 
Then  on  or  about  July  1,  1955,  The  Power  Company 
filed  a  Motion  for  Summary  Judgment  supported  by 
affidavits  (R  27-81).  The  appellants  filed  Cross-Mo- 
tions for  Summary  Judgment  supported  by  affidavits 
(R  82-90)  and  after  depositions  were  published  the 
Motions  were  heard  before  Honorable  William  J. 
Healey,  acting  as  District  Judge  in  Boise,  Idaho  (R 
91). 

The  Acting  District  Court  by  Memorandum  Deci- 
sion filed  August  15,  1955,  granted  the  Power  Com- 
pany's Motion  and  directed  that  judgment  be  entered 
accordingly  (R  91).  On  August  26,  1955,  Judgment 
for  the  Power  Company  was  filed  ( R  92 ) . 

On  September  8,  1955,  Appellants  filed  Notice  of 
x\ppeal  (R  93)  and  Designation  of  Contents  of  Rec- 
ord on  Appeal  and  thereafter  within  the  required 
time  filed  cost  bond. 

JURISDICTION 

Jurisdiction  of  the  District  Court  is  based  upon 
diversity  of  citizenship,  the  Appellants  being  citizens 
of  the  State  of  Texas  and  The  Powx^r  Company  being 
a  citizen  of  the  State  of  Washington  (R  3)  and  the 
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amount  in  controversy  exceeding  exclusive  of  interest 
and  costs  the  sum  of  $3,000.00  (R  3).  Jurisdiction 
of  the  District  Court  arose  under  Title  28,  Section 
1332,  United  States  Code. 

This  Court  has  jurisdiction  to  review  the  case  on 
appeal  by  reason  of  Title  28,  Sections  1291  and  1294, 
United  States  Code,  and  Rule  73  of  the  Federal  Rules 
of  Civil  Procedure. 


STATEMENT  OF  FACTS 

This  is  an  action  for  damages  filed  by  appellants 
against  The  Power  Company  for  the  death  of  De- 
ceased (R  3-5). 

The  Contractor  and  The  Power  Company  entered 
into  a  written  contract  on  the  27th  of  April,  1954, 
whereby  the  said  Contractor  agreed  to  replace  con- 
ductors on  the  electrical  transmission  line  owned  by 
The  Power  Company  between  its  substation  at  Gov- 
ernment Gulch  to  its  substation  at  Burke,  Idaho  (R 
30-36,  99,  100).  Pursuant  to  said  contract  the  Con- 
tractor entered  upon  the  work  as  provided  for  in  the 
contract  (R  100,  125,  161).  On  July  11,  1954,  at  a 
place  on  the  above  described  transmission  line  ap- 
proximately two  miles  northeast  of  Wallace,  Idaho, 
the  Deceased  while  in  the  course  of  his  employment 
with  the  Contractor  of  sagging  a  new  line  just  in- 
stalled across  a  canyon  over  a  13,000  volt  line  owned 
by  The  Power  Company,  was  electrocuted  when  the 
transmission  line  being  sagged  came  into  contact  with 
the  13,000  volt  line  below  it  ( R  126) . 
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That  between  the  5th  day  of  May,  1954,  and  the 
nth  day  of  July,  1954,  when  the  fatal  accident  oc- 
curred, there  were  at  least  seven  occasions  when  the 
transmission  line  being  strung  by  the  Contractor  fell 
into  trees,  upon  the  ground,  or  into  energized  wires. 
Direct  knowledge  of  four  of  these  occurrences  were 
admitted  by  The  Power  Company  (R  162-169).  On 
one  of  the  occasions  men  were  burned  with  the  elec- 
trical energy  of  which  fact  The  Power  Company  had 
notice  and  knowledge  (R  164)  and  on  the  same  oc- 
casion a  fire  was  started  as  a  result  of  the  line  being 
strung  falling  into  energized  wires  (R  165).  The 
Power  Company  had  notice  of  the  occurrences  by  vir- 
tue of  the  fact  that  they  had  an  inspector  upon  the 
job  daily,  a  Mr.  Sam  Hammer,  (R  161),  and  an  en- 
gineer, a  Mr.  Glen  George,  who  was  frequently  in- 
specting the  line  with  Mr.  Hammer  and  was  advised 
of  the  occurrences  (R  167). 

Two  days  prior  to  the  11th  of  July,  1954,  Mr.  Ed 
Raunig,  Contractor's  Superintendent,  requested  The 
Power  Company  to  cut  off  the  power  on  the  13,000 
volt  line  running  up  Nine  Mile  Gulch  over  which  they 
were  to  string  the  new  line  (R  104,  109).  The  Power 
Company  refused  to  de-energize  this  line  (R  80),  as 
a  result  of  which  when  the  new  line  was  being  sagged 
over  it.  it  fell  into  the  energized  line  below,  resulting 
in  the  electrocution  of  Deceased  George  D.  Beedy  (R 
126-107). 
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SPECIFICATIONS  OF   ERROR 

I 

The  Acting  District  Court  erred  in  holding  and  in 
entering  its  Memorandum  decision  of  August  15, 
1955. 

II 

The  Acting  District  Court  erred  in  holding  that 
The  Power  Company  was  entitled  to  a  Summary 
Judgment  as  a  matter  of  law. 

Ill 

The  District  Court  erred  in  concluding  that  there 
is  no  controversial  question  of  fact  to  be  submitted  for 
trial  by  the  Court. 

IV 

The  Acting  District  Couit  erred  in  entering  Judg- 
ment for  The  Pow^r  Company. 

V 

The  District  Court  erred  in  denying  Appellants  the 
right  to  trial  by  jury  of  the  issues  of  fact  set  foi*th  in 
their  complaint. 

VI 

The  District  Court  erred  in  considering  issues  of 
fact  improperly  raised  by  The  Power  Company  in  its 
Motion  for  Summary  Judgment  and  self-serving  af- 
fidavits attempting  to  state  that  it  was  in  the  business 
of  repairing  and  constructing  power  lines. 
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VII 

The  evidence  is  wholly  insufficient  in  any  of  the 
foregoing  conclusions  to  support  the  judgment  en- 
tered herein. 

VIII 

The  Acting  District  Court  erred  in  entering  his 
Memorandum  decision  and  Judgment  thereby  over- 
ruling the  order  of  the  District  Judge  dated  April  6, 
1955,  which  had  become  the  law  of  the  case. 

IX 

The  District  Court  erred  in  holding  that  Power 
Company  was  the  employer  of  the  Deceased  under  the 
Idaho  Workmen's  Compensation  Law  so  as  to  pre- 
clude a  common  law  action  by  his  wife  and  child. 

X 

The  District  Court  erred  in  failing  to  find  that  The 
Power  Company  was  negligent  and  as  a  direct  result 
of  said  negligence  the  Deceased  was  killed. 

XI 

The  District  Court  erred  in  not  entering  Summary 
Judgment  for  the  Appellants. 


STATEMENT   OF  ISSUES 

1.  Was  The  Power  Company  a  third  party  under 
the  Idaho  Workmen's  Compensation  Law  so  as  to 
allow  a  common  law  action  for  Deceased's  wrongful 
death? 
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2.  Did  the  Acting  District  Judge  reverse  the  law  of 
the  case  as  established  by  the  District  Judge  in  his 
order  of  April  6, 1955? 

3.  Were  there  issues  of  fact  presented  which 
should  have  been  submitted  to  a  jury  for  determina- 
tion? 

4.  Were  the  Appellants  entitled  to  Summary  Judg- 
ment in  their  favor? 

5.  Do  the  pleadings  and  evidence  submitted  sup- 
port the  Judgment  of  the  Court? 


ARGUMENT 
I. 

(ErrorsI,  II,  III,  IV,  V,  VII) 

Following  the  filing  of  Appellants'  complaint  in 
this  action,  The  Power  Company  by  its  Motion  to  Dis- 
miss (R  8)  raised  the  issue,  to-wit:  Was  Deceased  an 
employee  of  The  Power  Company  under  the  Idaho 
Workmen's  Compensation  Law  so  as  to  preclude  a 
common  law  action  for  damages?  Or  stated  another 
way,  was  The  Power  Company  a  third  party  who 
could  be  sued  for  negligently  causing  the  death  of 
the  Deceased? 

The  Power  Company  contended  that  it  was  the 
employer  of  the  Deceased  under  Idaho  Code,  Section 
72-1010,  and  therefore  Workmen's  Compensation 
benefits  was  the  exclusive  remedy  of  Appellants.  Ap- 
pellants' i)osition  is  that  The  Power  Company  was  a 
third  party  against  whom  an  action  could  be  brought 
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pursuant  to  Idaho  Code,  Section  72-204.  The  matter 
was  fully  briefed  and  argued  to  the  District  Court 
who  held  by  its  Order  of  April  6,  1955,  that  the  tests 
as  to  whether  or  not  The  Power  Company  was  the 
Deceased's  employer  could  only  be  determined  on 
presentation  of  the  case  on  its  merits  (R  22-23).  The 
Power  Company  then  by  Motion  for  Summary  Judg- 
ment raised  the  identical  issue  heretofore  decided  by 
the  Disti'ict  Court.  The  Motion  was  heard  by  the  Act- 
ing District  Judge  who  by  memorandum  decision, 
without  stating  any  reasons  therefore,  granted  The 
Power  Company's  Motion.  This  action  of  the  Acting 
District  Court  was  error  since  it  reversed  the  deci- 
sion of  the  District  Judge  who  had  already  decided 
this  matter  by  order  which  became  the  law  of  the  case 
and  was  not  subject  to  change  by  the  Acting  District 
Judge. 

The  rule  is  fundamental  that  when  one  judge 
makes  an  order  in  a  case  it  thereupon  becomes  the 
law  of  the  case  and  should  not  be  disturbed  by  another 
judge  of  the  same  court  sitting  in  the  same  case.  This 
universal  rule  is  discussed  in  Commercial  Union  of 
America,  Inc.,  v.  Anglo-South  American  Bank,  Ltd., 
10  F.  (2d.)  937  CCA  (2),  a  case  directly  in  point 
where  it  was  held, 

''Where  District  Judge  denied  Motion  to  dis- 
miss complaint,  his  decision  was  the  law  of  the 
case  as  established  in  District  Court,  and  should 
have  been  so  treated  by  any  other  judge  sitting 
in  same  case  in  that  court ;  hence  latter  order  of 
different  judge  dismissing  complaint  was  im- 
proper. 
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Judges  of  co-ordinate  jurisdiction  sitting  in 
the  same  court  and  in  the  same  case,  should  not 
overrule  the  decisions  of  each  other." 


To  the  same  effect  are : 

Sutherland  Paper  Company  v.  Grant  Paper 
Box  Co.,  et  al  9  FRD  422 ; 

North  American  Phillips  Company,  Inc.,  v. 
Brownshield,  111  F.  Supp  762 ; 

United  States  v.  The  San  Leonardo  71  F.  Supp 
852; 

Engler  v.  General  Electric  Company  32  F. 
Supp.  913. 


The  District  Judge  in  his  order  of  April  6,  1955 
(R  22-23)  set  forth  the  genuine  questions  of  fact 
which  would  have  to  be  determined  on  trial  as  fol- 
lows: 

(1)  Did  the  essential  element  of  the  relationship 
of  employer  and  employee  exist,  to-wit,  the  right  of 
control?  and, 

(2)  Did  the  work  being  done  pertain  to  the  busi- 
ness, trade  or  occupation  of  The  Power  Company  car- 
ried on  by  it  for  pecuniaiy  gain? 

These  are  issues  which  would  have  to  be  submit- 
ted and  determined  upon  the  merits.  A  Summary 
Judgment  cannot  be  granted  where  thei"e  are  ques- 
tions of  fact  for  submission  to  the  jury. 
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Merely  because  both  parties  moved  for  Summary 
Judgment  did  not  change  the  rule  that  when  there  are 
questions  of  fact  they  must  be  submitted  to  the  jury. 

This  rule  is  set  forth  in  the  case  of  Alabama  Great 
Southern  Railroad  Company  v.  Louisville  and  Nash- 
ville R.R.  Co.,  127  F.  Supp  363,  where  the  Court  said, 

'^Genuine  issues  of  material  fact  are  not  to  be 
resolved  on  Motion  for  summary  judgment, 
merely  because  both  parties  have  moved  for  sum- 
mary judgment." 

The  rule  is  universal  that  where  there  is  an  issue 
of  fact  to  be  tried,  a  motion  for  summary  judgment 
cannot  be  granted. 

Federal  Practice  and  Procedure — (Barron  & 
Holtzoff)  Vol.  3,  Page  70; 

Dewey  v.  Clark 
180F(2)766; 

Bridgeport  Brass  Co.  v.  Bostwick  Lab.,  Inc., 
etallSlF.  (2)  315; 

Fredrick  Hart  and  Co.,  v.  Recordgraph  Corpo- 
ration 169  F.  (2)  580; 

Boerner  v.  United  States 
26  F.  Supp.  769. 

Summary  judgment  must  be  denied  if  the  evidence 
is  such  that  conflicting  inferences  could  be  drawn 
therefrom  or  if  reasonable  men  might  reach  different 
conclusions. 
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Federal  Practice  and  Procedure,  (Barron  & 
Holtzoff)  Vol  3,  Page  78. 

Winter  Park  Telephone  Co.  v.  Southern  Bell 
Tel.  &  Tel.  Co.  181  F  (2)  341  (CCaoth); 

National  Surety  Corp.  v.  Allen-Codeil  Co.,  et 
alSF.R.D.  3; 

Ramsouer  v.  Midland  Valley  Railroad  Co. 
135  F.  (2)  101. 

The  Power  Company  will  undoubtedly  argue  that 
they  changed  the  situation  by  filing  affidavits.  We  re- 
spectfully submit  that  the  affidavits  submitted  by  The 
Power  Company  are  patently  self  serving.  They  con- 
tain opinions,  conclusions,  hearsay,  and  self-serving 
statements  which  are  denied  by  the  Appellants  and 
are  matters  of  proof  for  submission  to  a  jury.  As  has 
been  said,  *'We  do  not  substitute  trial  by  affidavit  for 
trial  by  jury."  That  would  be  the  result  if  the  present 
holding  in  this  case  were  allowed  to  stand.  There 
was  absolutely  nothing  new  or  different  raised  by 
The  Power  Company  during  the  two  times  this  mat- 
ter was  argued  before  the  District  Judge  and  the  last 
time  it  was  presented  to  the  Acting  District  Judge. 

The  matter  has  been  passed  on  directly  by  a  Fed- 
eral Court  in  the  case  of  Tansey  v.  Transcontinental 
and  Western  Air,  Inc.,  97  F.  Supp.  458,  where  it  was 
held  in  an  action  for  personal  injuries  sustained  in 
aii^Dlane  accident,  Defendant's  motion  for  summary 
judgment  based  on  provisions  of  Missouri  Workmen's 
Compensation  Law  would  be  overruled  where  there 
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was  doubt  whether  Plaintiff  was  covered  by  the  pro- 
visions of  such  law. 

Not  only  is  there  doubt  as  to  whether  the  provisions 
of  the  Idaho  Compensation  Law  deny  relief  in  the 
case  at  bar,  but  in  addition,  we  have  the  order  of  the 
District  Judge  stating  that  facts  would  have  to  be 
submitted  at  trial  on  these  issues,  together  with  the 
Idaho  decisions  holding  that  owners  in  situations  as 
in  the  case  at  bar  are  not  employers  under  the  Work- 
men's Compensation  Law. 


II 

(ERRORS  VIII  AND  IX) 

Third  Party  actions  are  maintainable  in  Idaho  as 
established  by  Lebak  v.  Nelson,  62  Idaho  96,  107  P 
(2)  1054,  holding, 

"The  acceptance  of  Workmen's  Compensation 
for  death  of  employee  does  not  preclude  main- 
tenance of  action  for  damages  against  third 
party  whose  negligence  allegedly  caused  injury 
or  death." 

Followed  by  Lake  v.  State.  71  Idaho  107,  227 
P.  (2)  361: 

"The  liability  of  the  employer  and  surety  for 
compensation  is  a  separate  and  distinct  liability 
from  that  of  the  third  party  tort-feasor  for 
damages." 

and  Hancock  v.  Halliday,  67  Idaho  119,  171  P. 
(2)  333. 
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The  Power  Company  contends  that  it  was  the  em- 
ployer of  deceased  by  virtue  of  Idaho  Code,  Section 
72-1010: 

**  'Employer'  unless  otherwise  stated,  includes 
anybody  of  persons,  corporate  or  unincorporat- 
ed, public  or  private,  and  the  legal  representa- 
tive of  the  deceased's  employer.  Includes  the 
owner,  or  leasee  of  the  premises,  or  other  persons 
who  is  virtually  the  proprietor  or  the  operator 
of  the  busiiiess  there  carried  on,  but  who,  by 
reason  of  there  being  an  independent  contractor, 
or  for  any  other  reason,  is  not  the  direct  em- 
ployer of  the  workman  there  employed.  If  the 
employer  is  secured,  it  includes  his  surety  so  far 
as  equitable." 

We  have  italicized  a  portion  of  the  statute  for 
emphasis  in  order  to  point  up  the  fact  that  The  Power 
Company  was  not  the  employer  of  the  deceased  since 
it  was  not  the  proprietor  of  operator  of  the  business 
there  carried  on.  This  position  is  borne  out  by  the 
case  of  Moon  v.  Ervin,  64  Idaho  464,  133  P.  (2)  933 
where  an  owner  had  contracted  with  a  contractor  to 
build  a  house.  An  employee  of  the  contractor  was  in- 
jured on  the  job.  The  owner  was  sued  for  compensa- 
tion benefits  by  the  injured  employee  of  the  contractor 
upon  the  theory  the  owner  was  liable  under  Idaho 
Code,  Section  72-1010,  as  an  employer.  The  court 
held  that  although  he  was  the  ownei'  of  the  premises, 
he  was  not  the  employer  of  the  injured  claimant 
for  two  reasons.  First  the  essential  element  of  the 
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relationship  of  employer  and  employee,  to-wit:  the 
right  of  control,  was  not  present,  and  second,  that 
the  owner  was  not  the  proprietor  or  operator  of  the 
business  there  being  carried  on,  i.e.,  the  construction 
of  a  building.  In  support  of  this  holding  the  court  cited 
Palmer  v.  J.  A.  Terteling  &  Sons,  52  Idaho  170,  16  P. 
(2)  221 ;  Jones  v.  Packer  John  Mines  Corp.  et  al,  60 
Idaho  653,  95  P.  (2)  572;  In  Re  Fisk,  40  Idaho  304, 
232  P.  569. 

The  case  at  bar  comes  within  the  Moon  v.  Ervin 
rule,  supra,  because  the  Contractor,  the  employer  of 
the  Deceased,  was  an  independent  contractor,  as 
shown  conclusively  by  the  written  contract  (R  30- 
36) .  Accordingly,  then,  as  in  the  Moon  v.  Ervin  case, 
the  element  of  control  is  not  present.  The  Power  Com- 
pany had  no  right  of  control  over  George  Beedy,  the 
employee  of  the  Contractor,  and,  secondly,  as  in  the 
Moon  V.  Ervin  case.  The  Power  Company  was  the 
owner  of  the  premises  but  was  not  the  proprietor 
or  operator  of  the  business  there  being  carried  on,  i.e., 
the  rewiring  of  the  power  lines.  The  proprietor  and 
operator  of  this  business  was  the  independent  con- 
tractor. Contractor,  a  company  specifically  engaging 
in  this  type  of  work  competitively,  as  distinguished 
from  The  Powder  Company  whose  business  was  that 
of  manufacturing  and  selling  electrical  power.  There- 
fore, we  urge  that  the  issue  has  been  decided  hereto- 
fore in  accordance  with  the  contention  of  the  Appel- 
lants that  The  Power  Company  is  not  an  employer 
under  the  Workmen's  Compensation  Law  and  the 
Appellants  are  entitled  to  have  their  claim  presented 
to  a  jury. 
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The  Power  Company's  contention  that  is  was  De- 
ceased's employer  is  refuted  by  the  Idaho  Supreme 
Court  in  Gifford  v.  Nottingham,  68  Idaho  330,  193  P. 
(2)  831,  where  the  City  of  Pocatello  had  contracted 
for  sewer  construction  with  a  general  contractor, 
Nottingham,  and  Gifford,  an  employee  of  a  subcon- 
tractor of  Nottingham  was  killed.  Gifford's  heirs  in- 
stituted suit  for  damages.  The  plaintiff's  contended 
in  this  case  that  the  City  (which  has  the  same  position 
as  The  Power  Company  here)  was  the  employer.  In 
answer  to  this  the  Court  said : 

''While  respondents  argue  that  the  City  of 
Pocatello  was  the  actual  proprietor  and  there- 
fore the  employer  as  defined  in  Section  43-1806, 
I.C.A.,  (now  Sec.  72-1010,  Idaho  Code),  and 
that  by  reason  thereof  Nottingham  is  not  in- 
cluded within  the  statutory  definition  of  an  em- 
ployer, such  a  contention  is  directly  in  conflict 
with  Moon  v.  Ervin,  64  Idaho  464,  133  P.  (2) 
933,  wherein  this  court  held  that  the  owner 
of  residence  property,  who  let  a  contract  to  a 
contractor  for  the  construction  of  a  residence 
thereon,  was  not  the  employer  of  the  workmen 
of  the  Contractor,  within  the  meaning  of  the 
statute,  and  that  further  such  owner  was  not  the 
proprietor  or  operator  of  the  business  there  be- 
ing carried  on,  to-wit,  the  construction  of  the 
dwelling." 

Appellants  respectfully  submit  that  the  above  lang- 
uage of  the  court  destroys  completely  The  Power 
Company's  argument  that  it  was  the  employer  under 
the  facts  existing  in  this  case. 


The  Washington  Water  Poivei-  Co.  17 

The  next  case  bearing  on  the  question  coming  down 
from  the  Idaho  court  is  Laub  v.  Meyer,  Inc.,  70  Idaho 
224,  214  P.  (2)  884,  which  cites  both  the  Moon  v. 
Ervin  and  the  Gifford  v.  Nottingham  cases,  supra. 
The  general  rule  for  determining  whether  the  status 
of  employee  exists  is  set  forth  on  page  227  of  the 
Idaho  opinion  as  follows: 

"The  general  test  is  the  right  to  control  and 
direct  the  activities  of  the  employee,  or  the  power 
to  control  the  details  of  the  work  to  be  performed 
and  to  determine  how  it  shall  be  done,  and 
whether  it  shall  stop  or  continue,  that  gives  rise 
to  the  relationship  of  employer  and  employee, 
and  where  the  employee  comes  under  the  direc- 
tion and  control  of  the  person  to  whom  his  serv- 
ices have  been  furnished,  the  latter  becomes  his 
temporary  employer,  and  liable  for  compensa- 
tion." 

The  preceding  rule  follows  the  first  proposition  of 
Moon  V.  Ervin,  that  the  right  to  control  must  be  pres- 
ent to  establish  the  employer-employee  relation. 

It  is  definitely  established  by  The  Power  Com- 
pany's Manager,  Virgil  Thompson,  in  answer  to  Ap- 
pellant's Interrogatory  No.  7  that  the  Contractor  was 
an  independent  contractor  and  that  The  Power  Com- 
pany exercised  no  control  over  Contractor's  person- 
nel, as  follows : 

'The  work  was  being  done  by  an  independent 
contractor  who  was  completely  responsible  for 
methods  of  operation.  The  Company  made  no 
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safety  inspections  in  connection  with  the  work. 
Under  our  contract  with  the  Lewis  Construction 
Company  we  had  no  conti'ol  over  their  method  of 
operation  and  no  supervision  over  the  contrac- 
tor's personnel."  (R17). 

The  Moon  v.  Ervin  case,  supra,  is  then  followed  by 
McGee  v.  Koontz,  70  Idaho  507,  223  P.  (2)  686,  hold- 
ing that  a  mill  owner  who  sold  mill  on  conditional 
sales  contract  was  not  employer  of  the  purchaser's 
employees,  stating: 

'In  order  to  hold  one  as  an  employer  under 
the  Workmen's  Compensation  Act,  the  owner  of 
the  premises,  who  is  not  the  direct  employer  of 
the  workmen  employed  on  such  premises,  must 
be  shown  to  be  the  proprietor  or  operator  of  a 
business  carried  on  on  such  premises." 

This  ruling  points  up  the  distinction  which  the 
Acting  District  Judge  did  not  recognize.  The  owner 
to  be  an  employer  must  be  shown  to  be  the  proprietor 
or  operator  of  the  business  carried  on  on  such  prem- 
ises. 

For  emphasis  we  reiterate.  The  Power  Company 
was  not  the  proprietor  or  operator  of  the  electrical 
reconductoring  business  being  carried  on  on  such 
premises.  The  Contractor  was  such  proprietor  and 
operator  and  this  is  established  by  the  contract  be- 
tween The  Powder  Company  and  Contractor  (R  30- 
36),  and  the  admission  of  The  Power  Company  that 
there  was  no  control  or  supervision  by  it  and  that  it 
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had  nothing  to  do  with  the  business  there  being  car- 
ried on  (R17). 

All  through  the  decision  runs  the  premise  that  the 
law  shall  be  interpreted  liberally  as  to  injured  work- 
men. It  is  even  contained  in  the  statutory  law,  Idaho 
Code,  Section  73-102,  providing: 

"The  rule  of  the  common  law  that  statutes  in 
derogation  thereof  are  to  be  strictly  construed, 
has  no  application  to  these  compiled  laws.  The 
compiled  laws  establish  the  law  of  this  state  re- 
specting the  subjects  to  which  they  relate,  and 
their  provisions  and  all  proceedings  under  them 
are  to  be  liberally  construed,  with  a  view  to  ef- 
fect their  objects  and  to  promote  justice." 

The  injured  man  is  entitled  to  both  remedies  of 
compensation  and  common  law  recovery  in  cases  of 
third  party  tort-feasors. 

Idaho  Code,  Section  72-204 ; 

Department  of  Finance  v.  U.P.  R.R.  Co.,  61 
Idaho  484, 104  P.  (2)  1110; 

Lebak  v.  Nelson,  62  Idaho  96,  107  P.  (2) 
1054; 

Lake  v.  State,  71  Idaho  107,  227  P.  (2)  361. 

The  Idaho  court  in  Hancock  v.  Halliday,  Supra, 
page  129,  holding  contract  physicians  liable  for  neg- 
ligent injuring  of  a  worker  as  third  persons  had  this 
to  say : 

"Contract  physicians  are  third  persons  as  con- 
templated by  Section  43-1004,  LC.A.  (now  Idaho 
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Code,  Section  72-204)  ;  to  hold  otherwise  would 
be  contrary  to  the  plain  wording  of  that  section, 
and  to  this  Court's  fixed  policy  of  liberal  con- 
struction of  the  act  in  favor  of  the  employee 
(Moon  V.  Ervin,  et  al,  64  Idaho  464,  133  P.  (2d) 
933;  Stover  v.  Washington  County,  63  Idaho 
145,  118  P.  (2d)  63)  Olson  v.  U.P.R.R.  Co.  62 
Idaho  423,  112  P.  (2d)  1005)  and  deprive  appel- 
lant of  property  without  due  process  of  law,  in 
violation  of  Art.  1,  Sec.  13  of  our  Idaho  Consti- 
tution." 

To  deny  Guenith  Beedy  and  the  minor  child,  Cyn- 
thia Beedy,  right  to  recover  from  The  Power  Com- 
pany for  its  negligent  killing  of  their  husband  and 
father  would  be  in  derogation  of  the  liberal  construc- 
tion of  the  law  in  favor  of  injured  workers  and  a 
deprivation  of  appellants'  property  as  the  court  stated 
above.  Surely  it  is  recognized  that  death  benefits 
under  the  compensation  law  are  grossly  inadequate  to 
compensate  for  the  Appellants  loss.  Lebak  v.  Nelson, 
Supra,  page  113. 

The  decisions  in  Idaho  adequately  sustain  Appel- 
lants' position  and  it  is  not  necessary  to  go  outside 
the  state  for  authority.  However,  we  find  a  recent 
California  case  which  is  directly  in  point  that  should 
be  cited.  McDonald  v.  Shell  Oil  Co.,  275  P.  (2d)  922, 
holds : 

"That  employee  of  independent  contractor  had 
obtained  a  Workmen's  Compensation  award  for 
injuries  sustained  on  job  did  not  preclude  em- 
ployee from  seeking  damages  from  contractor's 
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principal  for  negligence  in  maintaining  defec- 
tive equipment." 


A  recent  Federal  case  which  goes  into  the  question 
very  thoroughly  discussing  and  analyzing  the  author- 
ities is  Sears  Roebuck  &  Co.,  v.  Wallace,  172  F.  (2d) 
802,  from  the  Circuit  Court  of  the  Fourth  Circuit. 
Sears  Roebuck  hired  an  independent  contractor  to 
make  alterations  on  its  warehouse  building.  The  fore- 
man of  a  gang  of  workmen  of  a  subcontractor  was  in- 
jured and  was  held  entitled  to  recover  damages 
against  Sears  Roebuck.  The  decision  states : 

''It  was,  therefore,  held  that  the  making  of  ex- 
tensive alterations  on  the  storage  warehouse  was 
not  a  part  of  the  "trade,  business  or  occupation" 
of  a  seller  of  merchandise  leasing  the  warehouse 
for  storage  purposes  within  the  Virginia  Work- 
men's Compensation  Act,  so  as  to  create  com- 
pensation liability  to  an  employee  of  the  subcon- 
tractor sustaining  injuries  while  making  altera- 
tions and  preclude  a  common  law  action  by  him 
against  the  seller  for  injuries. 

The  defendant  insists  that  the  work  upon 
which  the  plaintiff  was  engaged  in  this  case  was 
barred  by  the  defendant's  business  by  reason  of 
the  fact  that  the  work  was  done  in  the  building 
in  which  defendant  was  conducting  its  business 
and  was  necessary  to  the  conduct  thereof.  We  do 
not  think  that  this  reasoning  can  be  sustained. 
The  defendant  was  in  the  business  of  selling- 
merchandise  and  needed  the  storage  warehouse 
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to  facilitate  that  activity;  but  it  was  not  in  the 
construction  business,  and  when  extensive  al- 
terations of  the  warehouse  were  deemed  desir- 
able, the  defendant  did  not  undertake  to  perform 
the  work  itself  but  employed  a  construction  com- 
pany to  execute  it.  It  was,  therefore,  free  from 
the  obligation  to  furnish  compensation  to  the 
contractor's  employees  and  remained  liable  for 
its  torts." 

The  Court  in  its  opinion  cited  the  following  opin- 
ions from  other  jurisdictions: 

"The  controlling  principle,  however,  is  well 
stated  and  illustrated  in  King  v.  Palmer,  129 
(Conn.)  636,  Pages  640-641;  30  A.  (2d)  549, 
Page  552,  where  the  Court  held  that  a  statute 
like  Virginia's  did  not  require  the  trustees  of  a 
railroad  company  to  pay  compensation  to  an  em- 
ployee of  an  independent  contractor  who  had 
undertaken  to  replace  the  entire  heating  and 
service  system  of  the  railroad's  engine  house. 
The  Court  said: 

We  have  regarded,  however,  the  broad  policy 
of  the  Workmen's  Compensation  Act;  Bello  v. 
Notkins  101  (Conn.)  34,  37,  124  A.  831 ;  Masso- 
lini  v.  DriscolL  114  (Conn.)  546-553,  159  A. 
480;  and  in  effect,  have  held  that  the  words, 
'process  in  the  trade  or  business'  include  all 
those  operations  which  enter  directly  into  the 
successful  peiformance  of  the  commercial  func- 
tion of  the  principal  employer. 
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On  the  other  hand,  where  the  work  in  which 
the  employees  is  engaged  does  not  directly  enter 
into  the  performance  of  the  commercial  function 
of  the  claimed  principal  employer,  but  only  af- 
fords facilities  for  the  conduct  of  his  trade  or 
business,  we  have  held  that  the  work  is  not  a 
'process'  in  that  trade  or  business.  This  is  so  as 
regards  the  construction  of  a  factory  building; 
Bogoratt  v.  Pratt  &  Whitney  Aircraft  Co.,  114 
(Conn.)  126,  136,  157  A.  860;  and  the  construc- 
tion of  a  partition  in  a  factory ;  Brown  v.  Water- 
bury  Battery  Co.,  129  (Conn.)  44,  50,  26  A. 
(2d)  467;  150  ALR  1210." 


It  is  clear,  therefore,  that  The  Power  Company 
in  this  case  cannot  hide  behind  the  Workmen's  Com- 
pensation Act  of  the  State  of  Idaho  and  avoid  liability 
for  its  negligent  killing  of  the  employee  of  the  Con- 
tractor. The  construction  and  rewiring  of  power  lines 
is  not  the  business  of  The  Power  Company.  The  busi- 
ness of  the  Power  Company  is  generating  and  selling 
electrical  energy  to  its  customers.  It  is  not  argued  by 
The  Power  Company  that  it  engages  in  the  business 
of  constructing  power  lines  or  rebuilding  power  lines 
for  others  for  hire.  The  distinction  is  recognized.  The 
Sears  Roebuck  Co.  v.  Wallace  decision,  supra,  holding 
that  the  work  to  be  employment  of  the  owner  must  be 
in  the  commercial  function  of  the  principal  employer, 
states  the  general  rule. 
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The  rebuilding  of  a  power  line  is  not  the  commer- 
cial business  of  The  Power  Company.  It  is  a  separate 
function  affording  only  facilities  for  carrying  on  its 
usual  business,  which  it  contracted  out  independently 
to  a  company  which  was  engaged  in  exactly  that  type 
of  business  in  which  The  Power  Company  does  not  en- 
gage or  compete  in  anywise  commercially. 

We  wish  to  summarize  briefly  cases  involving  elec- 
tric utilities  directly  which  sustain  our  position. 

Where  Rural  Cooperative  was  organized  to 
manufacture,  purchase,  and  distribute  electrici- 
ty and  construct  buildings,  transmission  lines, 
etc.,  it  engaged  contractors  to  construct  its  pri- 
mary transmission  lines  and  most  of  its  service 
connection,  construction  thereof  was  not  part  of 
cooperative's  "usual  trade,  occupation,  profes- 
sion or  business"  within  unemployment  Compen- 
sation Act  and  hence  contractor's  employees 
could  not  be  deemed  Cooperative's  employees  for 
unemployment  tax  purposes.  Gliddon  Rural 
Electric  Cooperative  v.  Iowa  Employment  Se- 
curity, 20  NW  (2d)  435  (Iowa) ; 

A  power  corporation  contracted  with  one  com- 
pany to  do  the  plumbing  on  an  extension  project 
at  its  plant,  and  another  company  for  general 
construction  work.  Under  the  evidence,  the  cor- 
poration was  held  not  the  "common  employer," 
hence  could  be  sued  as  a  third  party  tort  feasor 
by  an  employee  of  the  plumbing  company  doing 
the  work.  Jones  v.  Flo)-ida  Power  Co.,  72  So. 
(2d)  285. 
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A  public  highway  along  which  poles  were  be- 
ing erected  by  independent  contractor  for  power 
company  did  not  constitute  "premises  under 
company's  control"  within  provision  of  Compen- 
sation Act,  making  Act  applicable  to  contrac- 
tor's employees  while  performing  work  on  prem- 
ises under  principal's  employers  control.  Bates 
V.  Connecticut  Power  Co.,  38  A.  (2d)  342 
( Conn. ) . 

An  electric  company  which  was  subject  to 
Workmen's  Compensation  Act  and  was  engaged 
in  work  on  building  was  not  engaged  in  the 
"same  or  related"  business  with  Plate  Glass 
Company  which  was  also  subject  to  Workmen's 
Compensation  Act,  so  as  to  confine  electric  com- 
pany employee  who  sustained  injuries  while 
assisting  Plate  Glass  Company  employees  in  un- 
loading plate  glass,  to  damages  recoverable 
under  the  Workmen's  Compensation  Act  and 
deny  him  right  to  damages  assessed  by  jury  in 
the  law  action  for  personal  injury.  Pittsburg 
Plate  Glass  Co.  v.  Carey,  98  F.  (2d)  533. 

Iowa-Illinois  Gas  Electric  Company  v.  Industrial 
Commission  et  al,  95  NE  (2d)  482,  has  this  to  say  on 
page  489 : 

"From  the  foregoing  authorities  and  many 
others  cited  in  note  in  150  ALR  1214,  the  general 
trend,  while  not  laid  down  with  exactitude, 
seems  to  hold  that  where  the  work  in  which  the 
employee  is  engaged  does  not  enter  into  the 
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commercial  functions  of  the  principal  employer, 
but  only  affords  facilities  or  casual  convenience 
for  the  conduct  of  trade  or  business,  it  cannot 
be  held  to  be  a  part  of  the  business." 

Ill 
(ERRORS  X,  XI) 

The  record  shows :  ( 1 )  That  The  Power  Company 
through  its  agents  and  employees  had  notice  of  sev- 
eral occurrences  when  lines  being  strung  fell  down 
into  energized  lines  and  on  one  occasion  when  men 
were  burned  (R  162-169). 

(2)  That  in  spite  of  this  knowledge,  the  Power 
Company  refused  the  request  to  cut  off  the  power  so 
the  crossing  could  be  made  in  safety  (R  80,  104, 
109). 

(3)  That  as  a  direct  proximate  cause  of  The 
Power  Company's  arbitrary  refusal,  deceased, 
George  D.  Beedy,  was  electrocuted  (R  126-127). 

We  submit  the  record  shows  a  negligent  disregard 
for  safety  on  the  part  of  The  Power  Company  who 
owned  and  controlled  a  dangerous  agency  which  re- 
sulted in  death  of  a  workman.  The  Cross  Motion  for 
Summary  Judgment  of  Appellants  should  have  been 
granted  and  the  matter  submitted  to  a  jury  only  for 
fixing  of  damages  and  the  Acting  District  Court  er- 
red in  failing  so  to  do. 

CONCLUSION 

It  is  well  recognized  that  the  compensation  law 
benefits  do  not  in  any  measure  adequately  compensate 
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for  the  death  of  appellants'  husband  and  father.  The 
Power  Company's  position  that  because  the  Contrac- 
tor carried  compensation  insurance  that  it  should  be 
excused  for  its  negligent  acts  should  not  be  sustained. 

We  submit  to  permit  The  Power  Company  to  es- 
cape liability  for  its  negligence  on  the  strained  con- 
struction of  the  statute  for  which  it  contends  would 
be  neither  reasonable  nor  justice. 

The  holding  of  the  Acting  District  Judge  should  be 
reversed. 

Respectfully  submitted, 

THOMAS  PAYNE 

Wallace,  Idaho 

GLENN  A.  COUGHLAN 
327  Idaho  Bldg., 
Boise,  Idaho. 
Attorneys  for  Appellants 
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APPELLEE'S  ANSWER  BRIEF 
JURISDICTION 

This  action  was  brought  by  Guenith  Opal  Beedy  and 
Cynthia  Gwen  Beedy  by  her  next  friend,  Guenith  Opal 
Beedy,  citizens  and  residents  of  the  State  of  Texas, 
against  the  appellee,  the  Washington  Water  Power 
Company,  a  Washington  corporation,  having  its  princi- 
pal place  of  business  in  Spokane  County,  Washington 
(TR.  3).  The  action  was  brought  in  the  United  States 
District  Court  for  the  District  of  Idaho,  Northern  Di- 
vision, and  was  an  action  to  recover  damages  for  the 
death  of  George  Beedy,  husband  of  Guenith  Opal  Beedy 
and  father  of  Cynthia  Gwen  Beedy,  alleged  to  have 
been  caused  by  the  negligence  of  appellee,  the  Wash- 
ington Water  Power  Company.  The  amount  of  the  re- 
covery sought  was  the  sum  of  $200,000.00  (TR.  5),  no 
part  of  which  claim  was  admitted,  but  all  liability  was 
denied  by  appellee  (TR.  24-26). 

Jurisdiction  of  the  District  Court  existed  under  Title 

28,  Sec.  1332,  USC. 

Appellants  have  appealed  from  the  final  judgment 
dated  August  24,  1955,  denying  relief  to  plaintiff.  No- 
tice of  Appeal  was  filed  on  September  8,  1955,  and  a 
copy  of  said  notice  was  mailed  to  the  attorneys  for  the 
defendant  the  same  date  (TR.  93,  96). 

Jurisdiction  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  to  review  the  case  is  believed  to 
exist  under  Title  28,  Sec.  1291  and  1294,  USC,  and  Rule 
73  of  the  Federal  Rules  of  Civil  Procedure. 


2 
COUNTER-STATEMENT  OF  THE  CASE 

On  or  about  April  27,  1954,  the  Washington  Water 
Power  Company,  hereinafter  referred  to  as  the  Power 
Compaliy,  entered  into  a  contract  with  the  Lewis  Con- 
struction Company,  under  the  terms  of  which  the  Lewis 
Construction  Company, hereinafter  referred  to  as"  Con- 
tractor," agreed  to  furnish  all  the  equipment  and  per- 
form all  the  work  consisting  of  replacing  conductors 
on  an  electric  transmission  line  of  the  Power  Company 
from  the  Company's  substation  at  Government  Gulch 
to  the  substation  Burke  in  the  State  of  Idaho,  a  distance 
of  about  22.33  miles.  This  work  included  replacing  pres- 
ent crossarms  in  poor  condition,  removing  overhead 
ground  wires  on  certain  portions  of  the  line,  replacing 
a  certain  type  of  insulators  with  another  type  of  insu- 
lators, replacing  the  copper  conductor  with  aluminum 
conductor,  and  replacing  guys  or  anchors  or  both, 
which  had  deteriorated.  The  Power  Company,  referred 
to  in  the  contract  as  * '  Owner, ' '  supplied  all  line  materi- 
als which  were  stockpiled  at  Wallace,  Idaho  (TR.  30, 
31). 

The  transmission  line  being  reconductered,  was  a 
heaJvy  110,000  volt  main  transmission  line  which  passed 
over  the  top  of  a  number  of  low-voltage  electric  distri- 
bution lines.  It  was  agreed  and  understood  by  the  Con- 
tactor that  he  would  be  responsible  for  restringing  the 
conductor  over  these  low-voltage  distribution  lines 
without  turning  off  the  electric  current  in  the  distribu- 
tion lines.  In  the  trade,  this  is  referred  to  as  "a  hot 
crossing."  The  bid  of  the  Contractor  was  based  on 


making  all  hot  crossings  (Tr.  Ill,  112).  Making  a  hot 
crossing  is  a  common  operation,  but  making  a  hot  cross- 
ing requires  erection  of  a  guard  structure  by  the  Con- 
tractor and  this  necessarily  involved  more  time  and 
work  (TR.  67,  132,  145,  146,  156). 

From  the  beginning  of  the  work,  it  was  definitely  un- 
derstood by  the  Contractor  that  the  crossing  where  the 
accident  occurred  would  have  to  be  made  hot  because  the 
Power  Company  felt  it  could  not  deprive  its  many  cus- 
tomers, including  a  number  of  industries,  who  were 
dependent  upon  this  particular  distribution  line,  of 
power  for  the  period  of  time  necessary  to  make  the 
crossing  (TR.  111,112). 

On  Thursday  preceding  the  accident,  a  line  crew 
working  for  the  Contractor  pulled  out  the  old  copper 
conductor  which  passed  over  this  distribution  line  and 
replaced  it  with  new  aluminum  wire.  On  the  following 
Sunday,  a  crew,  including  decedent,  was  pulling  the 
new  wire  up  to  proper  tension.  In  so  doing,  they  allowed 
some  slack  wire  to  run  down  a  mountainside  and  the  new 
conductor  dropped  into  the  distribution  line,  sending 
electricity  through  the  new  line  and  causing  the  death 
of  George  Beedy.  A  guard  structure  was  erected  at  this 
particular  crossing,  but  at  the  time  of  the  accident  it 
was  not  being  used.  Had  the  guard  structure  or  any 
other  suitable  guard  structure  been  used  at  the  cross- 
ing, the  accident  would  not  have  happened  (TR.  120, 
134,  150).  The  Power  Company  did,  as  the  work  pro- 
gressed, in  order  to  speed  up  construction  and  assist  the 
Contractor,  de-energize  or  kill  as  many  of  the  distri- 


biition  lines  as  it  could  without  seriously  inconvenienc- 
ing its  customers  (TR.  112, 113).  The  13,000-volt  distri- 
bution or  feeder  line  involved  in  the  accident  supplied 
approximately  190  residential  and  commercial  cus- 
tomers— 4  mines,  a  mill,  a  meat-packing  plant,  and  a 
lumber  company;  and  there  was  no  alternative  source 
of  electric  power  to  supply  these  customers  (TR.  79). 
Making  the  crossing  required  approximately  seven 
hours'  work  on  Thursday'  preceding  the  accident  and 
about  five  hours'  work  on  the  Sunday  of  the  accident 
(TR.  117,  118,  128). 

It  is  conceded  that  the  work  being  done  was  being 
done  on  the  premises  of  appellee  (TR.  85).  Appellee, 
The  Power  Company,  maintains  crews  on  its  own  pay- 
roll for  the  construction  and  reconductoring  of  trans- 
mission lines  and  contracts  out  any  excess  work  that  it 
cannot  handle  with  its  own  crews  (TR.  65-69).  The 
Idaho  Power  Company,  a  major  utility  in  the  State  of 
Idaho,  maintains  the  same  practice ;  and  in  fact  during 
the  past  three  years  has  done  all  of  its  own  construction 
work  through  its  own  crews  (TR.  69-71).  The  same  is 
true  of  the  Utah  Power  and  Light  Company  (TR.  71- 
74)  and  the  Pacific  Power  and  Light  Company  (TR. 
75-78).  In  the  public  utility  industry  generally  the  con- 
struction and  reconductoring  of  transmission  lines  is 
considered  part  of  the  business  of  the  utility  (TR.  67, 
74). 

SUMMARY  OF  ARGUMENT 

The  appellee 's  argument  in  this  case  may  be  divided 
into  three  main  sections.  Section  I  will  show  that  there 


was  no  disputed  relevant  fact  and  that  it  was  proper  for 
the  Court  to  enter  a  summary  judgment.  Section  II  will 
show  that  viewing  the  contentions  of  the  Appellants  in 
the  light  most  liberal  and  favorable  to  the  Appellants 
would  not  as  a  matter  of  law  justify  submitting  this  case 
to  a  jury  on  the  issue  of  negligence.  Section  III  will 
show  that  the  District  Court  properly  granted  summary 
judgment  on  the  ground  that  under  the  Idaho  Work- 
men's Compensation  law,  defendants  stood  in  relation 
of  employer  to  the  decedent. 

ARGUMENT 
I 

The  argument  of  appellee  that  the  acting  District 
Judge  overruled  the  District  Judge's  order  of  April  6, 
1955  (TR  22,  23)  need  be  noted  but  briefly.  The  Dis- 
trict Judge's  order  of  April  6,  1955,  was  predicated 
entirely  upon  the  sufficiency  of  the  Complaint  to  state 
a  cause  of  action.  Appellee  made  no  attempt  to  move 
for  summary  judgment  at  that  time,  since  the  matter 
could  be  set  for  trial  and  disposed  of  at  an  early  date. 
At  the  time  set  for  trial,  the  matter  was  stricken  from 
the  trial  docket  at  the  last  minute  on  Appellant's  mo- 
tion after  appellee  had  prepared  for  trial  and  had  its 
witnesses  available.  Appellee  then  took  the  deposition 
of  one  of  its  witnesses  who  was  present  at  the  place  of 
trial  (TR.  142)  and  proceeded  to  secure  additional  affi- 
davits and  put  the  record  in  proper  condition  for  a 
summary  judgment  motion  in  order  to  dispose  of  the 
matter  promptly  and  v^thout  a  long  delay. 

The  acting  District  Judge,  in  passing  on  the  Motion 


for  Summary  judgment  had  a  record  completely  dif- 
ferent from  the  record  before  the  District  Judge  in 
passing  upon  the  sufficiency  of  the  complaint.  At  the 
time  of  the  argument  before  the  District  Judge  on  the 
Defendant's  motion  to  dismiss,  plaintiff's  counsel 
argued  very  strenuousl}^  that  this  case,  so  far  as  the 
Workmen's  Compensation  Act  is  concerned,  is  gov- 
erned by  certain  cases,  including  the  case  of  Glidden 
Rural  Electric  Co-operative  vs.  Iowa  Employment  Se- 
curity Commission  236  Iowa  910,  20  NW  2d  435,  and 
Bates  vs.  Connecticut  Power  Co.  130  Conn  256,  33  A  2d 
342.  The  Glidden  case  was  decided  primarily  on  the  basis 
that  tliis  particular  rural  co-operative  had  never  con- 
structed any  lines  of  its  o\\ti  and  had  always  contracted 
out  all  line  construction.  The  Bates  case  was  decided  on 
the  basis  that  a  public  highway  where  the  accident  oc- 
curred did  not  constitute  premises  under  the  company's 
control  and  therefore  the  Workmen's  Compensation  Act 
of  Connecticut  did  not  apply  to  this  jjarticular  situation. 
The  present  record  establishes  beyond  any  doubt  that 
the  Washington  Water  Power  Company  does  construct 
its  own  electric  transmission  lines  and  that  the  accident 
occurred  on  the  premises  of  the  Washington  Water 
Power  Company  and  not  upon  a  public  highway. 

The  deposition  of  Plaintiff's  witness,  Mr.  Ed  Raunig 
(TR.  97-122),  the  adverse  deposition  of  defendant's 
witness  Jack  Inman  (TR.  122-141),  as  well  as  the  depo- 
sitions of  another  member  of  the  crew  (TR.  142-159), 
also  establish  without  denial  and  beyond  question  many 
other  facts  which  ai'e  not  and  never  have  been  refuted  or 
denied  in  any  way  by  appellant. 
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II 


Appellants'  allegations  with  respect  to  negligence 
are  set  forth  in  paragraph  six  of  their  complaint  (TR. 
4,  5).  Ground  (a)  is  that  "prior  to  crossing  the  said 
13,000-volt  line  above  described,  the  deceased's  em- 
ployer requested  the  defendant  to  cut  off  the  power  of 
said  electrical  power  line  so  that  the  crossing  by  the 
transmission  line  could  be  made  in  safety  and  that  the 
defendant  neglected,  failed  to  (sic)  refused  to  comply 
with  said  request."  The  allegation  in  the  complaint  as 
set  forth  is  somewhat  ambiguous :  and  in  passing  upon 
the  sufficiency  of  the  complaint  the  trial  court  gave 
every  intendment  in  favor  of  the  plaintiff. 

Construing  the  record  as  now  before  the  court  in  the 
light  most  favorable  to  Appellants,  the  facts  with  re- 
spect to  this  matter  are  that  during  the  course  of  the 
job,  after  agreeing  to  make  all  crossings  hot,  the  con- 
tractor requested  informally  that  all  lines  be  shut  down 
while  the  crossings  were  made  and  that  he  brought  the 
subject  up  just  prior  to  the  making  of  the  crossing  in 
question  (TR.  104).  The  record  shows  that  the  Wash- 
ington Water  Power  Company  determined  at  the  be- 
ginning of  the  job  and  all  the  way  through  the  job  that 
it  could  not  shut  down  or  kill  the  line  in  question  because 
of  the  dependence  of  a  great  number  of  people  upon  the 
electric  service  supplied  by  this  line.  The  customers  ex- 
isting on  this  line  are  detailed  in  the  affidavit  of  Virgil 
Thompson  (TR.  78-81).  Appellants  made  no  attempt 
to  deny  the  facts  set  forth  in  the  affidavit  of  Virgil 
Thompson  other  than  to  submit  an  affidavit  of  one  of 


their  attorneys  (TR.  86)  which  contains  merely  general 
statements  that  "the  area  served  by  this  line  was  sparse- 
ly populated ;  that  the  packing  plant  was  not  operating ; 
that  the  mines  operating  in  the  area  were  operating  on  a 
very  limited  basis  on  the  date  the  accident  occurred ;  the 
date  the  accident  occurred  fell  on  a  Sunday  and  the 
line  could  have  been  de-energized  with  a  minimum  of  in- 
conATnience  to  the  users  of  power  in  that  area,"  (TR. 
86). 

Appellants  also  submitted  an  affidavit  of  Jack  Inman 
containing  a  conclusion  that  the  electricity  could  have 
been  shut  off  on  Sunday  (TR.  89) — although  in  his  de- 
position he  stated  that  when  a  line  is  shut  down  for 
part  of  the  operation,  it  is  shut  down  for  the  whole  op- 
eration (TR.  135) ;  and  further  stated  that  the  line  was 
strung  on  Wednesday  or  Thursday  (TR.  128).  Affi- 
da^dts  must  be  made  on  personal  knowledge.  Flimsy  or 
transparent  charges  or  allegations  are  insufficient  to 
state  a  justiciable  controversy. 

Rule  56  (e),  Federal  Rules  of  Civil  Procedure. 
Sabin  v.  Nome  Oivners  Loan  Corporation,  151  F 
(2d)  541,  cert.  den.  m  Sup.  Ct.  1011,  328  U.  S.  840, 
90  L.  ed.  1615;  Reh.  den.  66  S.  Ct.  1362,  328  U.  S. 
880,90L.  ed.  1648. 

Schreffler  v.  Boivles,  153  F.  (2d)  1;  cert.  den.  m 
Sup.  Ct.  1366,  328  U.  S.  870,  90  L.  ed.  1640. 

U.  S.  V.  Britten,  161  F.  (2d)  921. 

Appellee  moved  to  strike  these  affidavits.  For  the 
purposes  of  this  argument,  however,  we  may  assume 
that  all  statements  set  forth  in  the  affidavits  which 
could  possibly  be  construed  a^  statements  of  fact  are 
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true.  Assuming  that  a  few  of  the  industrial  cus- 
tomers were  not  operating  or  were  not  operating  full 
force,  the  Power  Company,  as  a  public  service  company, 
would  not  be  justified  in  shutting  down  power  to  the 
customers  admittedly  served  by  the  line  for  the  time 
required  to  make  the  crossing.  The  period  involved  is 
not  just  Sunday  when  the  accident  occurred,  but  also 
Thursday  when  the  operation  commenced.  Appellants 
completely  overlook  that  this  work  was  being  done  for 
the  benefit  of  the  defendant;  and  whether  it  did  this 
work  with  its  own  crews  or  through  the  medium  of  a 
contractor,  if  the  Power  Company  should,  for  its  own 
purposes,  deprive  a  large  group  of  people  of  electricity 
in  order  to  perform  a  reconductoring  operation,  partic- 
ularly where  such  work  required  a  substantial  period  of 
shutdown  and  could  be  done  without  inordinate  danger 
if  properly  done,  it  would  be  sadly  remiss  in  its  duty  to 
the  public.  For  the  courts  to  permit  a  jury  to  find  the 
Power  Company  guilty  of  negligence  for  doing  what 
its  duty  to  the  public  required  it  to  do  would  not  only  be 
illogical  but  also  highly  unjust. 

The  case  most  closely  in  point  on  this  matter  is  a  re- 
cent case  decided  by  the  New  York  Court  of  Appeals : 
Nicholas  v.  New  York  State  Electric  and  Gas  Corp., 
308  NY  931, 127  NE  2d  84.  See  also  same  case,  127  NY 
Supp.  2d  490.  The  Court  of  Appeals  affirmed  the  Su- 
preme Court  Appellate  Division  in  a  memorandum  de- 
cision. The  Appellate  Division,  in  reversing  a  judgment 
entered  upon  a  jury  verdict  for  plaintiff,  said : 

"Concededly,  the  defendant  was  required  to  ex- 
ercise reasonable  care  to  see  to  it  that  plaintiff  was 
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not  injured  while  upon  its  premises.  In  considering 
its  duty  to  exercise  such  care,  we  should  not  over- 
look that  it  was  a  public  service  corpoiation  which 
was  under  a  continuing  dutv  to  supplv  current  to 
its  customers."  127  NY  Supp.  (2d)  at  497. 

The  second  ground  of  negligence  (b)  "That  the  de- 
fendant, in  violation  of  its  duty  at  the  time  and  place 
above  mentioned,  negligently  failed  to  provide  the  de- 
ceased with  a  safe  place  in  which  to  work,"  of  course, 
mereh'  states  as  a  legal  conclusion  the  more  definite 
ground  of  negligence  alleged  in  (a),  which  was  the  re- 
quirement of  the  Power  Company  that  the  crossing  be 
made  "hot."  It  was  argued  before  the  lower  court,  al- 
though appellant  makes  no  mention  in  its  brief,  that 
the  proprietor  of  a  business  or  property  owes  to  em- 
ployees of  contractors  working  on  its  premises  the  duty 
of  furnishing  them  with  a  safe  place  in  which  to  work. 
Plaintiff,  however,  neglected  to  consider  the  second 
part  of  this  well-known  rule,  that  the  proprietor  owes 
the  duty  to  the  employees  of  the  contractors  either  to 
furnish  a  safe  place  in  which  to  work  or  to  give  warn- 
ing of  the  danger  involved,  ie.  he  must  warn  them  of 
any  hidden  dangers.  Gagnon  v.  St.  Maries  Light  and 
Power  Co.,  26  Idaho  87,  141  P.  88;  Deaton  r.  Board  of 
Trustees  of  Elon  College,  226  NC  433,  38  SE  2d  561; 
Storm  V.  New  York  Telephone  Company,  270  NY  103, 
200  NE  659.  The  record  is  clear  that  the  Contractor  at 
all  times  knew  that  the  crossing  would  be  made  hot. 
There  is  no  question  of  a  "hidden  danger"  involved  in 
this  case. 

The  third  ground  of  negligence  alleged  by  the  plain- 
tiff was  '*(c)  That  defendant  wdth  knowledge  of  the 
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dangerous  condition  existing  in  installation  of  the  trans- 
mission line  in  close  proximity  to  its  power  line,  failed 
and  neglected  to  install  proper  safeguards  and  take 
proper  precautions  to  prevent  contact  with  its  power 
line."  The  work  was  being  performed  by  an  independent 
contractor.  Appellant  concedes — in  fact  they  urge  very 
strenuously, — that  the  contractor  by  whom  Mr.  Beedy 
was  employed  was  an  independent  contractor.  They  do 
not  allege,  nor  could  they  allege,  that  Contractor  was 
not  experienced  in  line  construction.  Plaintiff s '  witness, 
Mr.  Ed  F.  Raunig,  who  was  superintendent  of  Contrac- 
tor, admitted  on  cross-examination  that  he  determined 
what  type  of  guard  structure  to  be  used  at  a  crossing 
and  whether  or  not  the  guard  structure  should  be  used 
or  would  be  used  in  a  particular  manner.  (TR.  116).  A 
guard  structure  had  been  erected  at  the  crossing,  which 
had  it  been  properly  used,  would  have  prevented  the  ac- 
cident. There  is  no  allegation  or  contention  that  the  Ap- 
pellee had  any  knowledge  that  the  guard  structure 
wasn't  being  used,  nor  do  any  cases  cited  above  or  any 
cases  of  which  we  have  knowledge  go  to  the  extent  of 
holding  that  the  proprietor  of  premises  must  carefully 
watch  and  actively  prevent  any  of  the  contractor's  em- 
ployees from  negligently  injuring  themselves  where  the 
danger  is  open  and  apparent  and  is  as  well  knovni  to  the 
contractor  and  his  employees  as  it  is  to  the  proprietor  of 
the  business. 

While  there  were  other  accidents  that  had  occurred 
on  this  job,  there  is  no  showing  that  these  accidents  were 
similar  to  the  accident  in  which  Mr.  Beedy  was  killed, 
or  that  these  accidents  would  be  relevant  except  to  ad- 
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\dse  the  Power  Company  of  a  fact  otherwise  well  known 
— that  the  electrical  construction  business  is  a  hazard- 
ous business. 

The  jDroximate  cause  of  the  death  of  George  Beedy 
was  the  negligence  of  the  Contractor  in  not  using  the 
guard  structure ;  in  refusing  to  allow  the  lineman  on  the 
pole  to  snub  off  the  line  to  prevent  it  from  running 
down  the  hill ;  and  in  not  using  its  telephone  circuit  to 
warn  the  workmen  that  the  line  was  sagging  into  the 
distribution  line.  (TR.  120,  134,  148,  149,  150,  155).  An 
employer  is  not  bound  to  supervise  the  progress  of  con- 
tract work  for  the  purpose  of  preventing  the  commis- 
sion of  collateral  torts  by  the  contractor.  27  Am.  Jur. 
513  (Independent  Contractors  Sec.  35),  18  ALR  801, 
et  seq.,  44  ALR  932,  949.  The  fact  that  the  work  is  to  be 
done  under  the  general  supervision  of  an  agent  for  the 
employer,  or  that  the  employer  inspected  the  work  to  see 
that  it  was  performed  according  to  contract,  does  not 
change  the  relation  from  that  of  independent  contractor 
to  that  of  mere  servant.  Gohle  v.  Boise-Payette  Lumber 
Co.  38  Idaho  525,  224  P.  439. 

Ill 

In  any  event,  the  record  conclusively  establishes  that 
the  defendant-appellee  stood  in  the  relationship  of  em- 
ployer to  Mr.  George  Beed}^  at  the  time  of  the  accident. 
The  facts  with  respect  to  this  matter  are  clear  and  un- 
disputed. The  question  of  whether  or  not  the  Power 
Company  is  an  employer  under  the  Idaho  Workmen's 
Compensation  Act  is  a  question  of  law.  Certainly  noth- 
ing is  to  be  gained  by  having  a  jury  trial  prior  to  decid- 
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ing  this  very  vital  and  important  issue.  The  undisputed 
facts  are : 

1.  That  the  Power  Company  is  an  electric  utility 
company  or  public  service  company  engaged  in  the 
generation,  transmission,  and  distribution  of  electric 
power  and  energy.  As  such,  it  owns  both  transmission 
and  distribution  lines.  The  Power  Company  and  all  of 
the  other  major  electric  utility  companies  in  Idaho 
maintain  crews  to  construct  both  transmission  and  dis- 
tribution lines.  These  companies  also  employ  the  serv- 
ices of  independent  contractors  when  their  own  crews 
are  not  able  to  handle  the  volume  of  work  required  by 
circumstances  and  the  demand  for  expansion  (TR.  66, 
69,70,73,76). 

Under  the  terms  of  the  contract  between  the  Power 
Company  and  the  Contractor,  the  Contractor  was  re- 
placing certain  materials,  including  conductors,  on  poles 
belonging  to  the  Power  Company.  The  materials  were 
the  property  of  the  Power  Company  and  were  merely 
being  put  into  place  by  the  contractor  (TR.  31). 

The  Idaho  statutes  involved  are :  Sec.  72-203  of  the 
Idaho  Code,  which  provides  as  follows : 

Right  to  Compensation  Exclusive. — The  rights 
and  remedies  herein  granted  to  an  employee  on  ac- 
count of  a  personal  injury  for  which  he  is  entitled 
to  compensation  under  this  act  shall  include  all 
other  rights  and  remedies  of  such  employee,  his  per- 
sonal representatives,  dependents,  or  next  of  kin,  at 
common  law  or  otherwise,  on  account  of  such  in- 
jury. 

Employers,  who  hire  workmen  within  this  state 
to  work  outside  of  the  state,  may  agree  with  such 
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workmen  that  the  remedies  under  this  act  shall  be 
exclusive  as  regards  injuries  received  outside  this 
state  by  accident  arising  out  of  and  in  the  course  of 
such  employment;  and  all  contracts  of  hiring  in 
this  state  shall  be  presumed  to  include  such  an 
agreement.  (1917,  ch.  81  Sec.  6,  p.  252;  reen.  C.  L. 
256:6;  C.  S.  Sec.  6219;  I.  C.  A.,  Sec.  43-1003.) 

Sec.  72-204  of  the  Idaho  Code  provides  as  follows : 

Liability  of  Third  Persons. — When  an  injury  for 
which  compensation  is  payable  under  this  act  shall 
have  been  sustained  under  circumstances  creating 
in  some  other  person  than  the  employer  a  legal  lia- 
bility to  pay  damages  in  respect  thereto,  the  injured 
employee  may,  at  his  option,  either  claim  compen- 
sation under  this  act  or  obtain  damages  from  or 
proceed  at  law  against  such  other  person  to  recover 
damages;  and  if  compensation  is  claimed  and 
awarded  under  this  act,  any  employer  having  paid 
the  comjDensation  or  having  become  liable  therefor 
shall  be  subrogated  to  the  rights  of  the  injured  em- 
ployee to  recover  against  that  person :  provided,  if 
the  employer  shall  recover  from  such  other  person 
damages  in  excess  of  the  compensation  already 
paid  or  awarded  to  be  paid  under  this  act,  then  any 
such  excess  shall  be  paid  to  the  injured  employee 
less  the  employer's  expenses  and  costs  of  action. 
(1917  ch.  81,  Sec.  7,  p.  252;  reen.  C.  L.  256:7;  C.  S., 
Sec.  6220;  I.  C.  A.,  Sec.  43-1004.) 

Sec.  72-811  of  the  Idaho  Code  provides  as  follows: 

Contractors  and  subcontractors. — An  employer 
subject  to  the  provisions  of  this  act  shall  be  liable 
for  compensation  to  an  employee  of  a  contractor  or 
subcontractor  under  him  or  Avho  has  not  complied 
with  the  provisions  of  section  72-801  in  any  case 
where  such  employer  would  have  been  liable  for 
compensation  if  such  employee  had  been  working 
directly  for  such  employer.  The  contractor  or  sub- 
contractor shall  also  be  liable  for  such  compensa- 
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tion,  but  the  employee  shall  not  recover  compensa- 
tion for  the  same  injury  from  more  than  one  party. 
The  employer  who  shall  become  liable  for  and  pay 
such  compensation  may  recover  the  same  from  the 
contractor  or  subcontractor  for  whom  the  em- 
ployee was  working  at  the  time  of  the  accident.  Tliis 
section  shall  be  in  force  as  to  all  contracts  made  sub- 
sequent to  March  15,  1921.  (C.  S.,  Sec.  6287A  as 
added  by  1921,  ch.  217,  Sec.  19,  p.  474;  I.  C.  A.,  Sec. 
43-1611.) 

Sec.  72-1010  of  the  Idaho  Code  provides  as  follows : 

Employer.  —  "Employer,"  unless  otherwise 
stated,  includes  any  body  of  persons,  corporate  or 
unincorporated,  public  or  private,  and  the  legal 
representative  of  a  deceased  employer.  It  includes 
the  owner  or  lessee  of  premises,  or  other  person 
who  is  virtually  the  proprietor  or  operator  of  the 
business  there  carried  on,  but  who,  by  reason  of 
there  being  an  independent  contractor,  or  for  any 
other  reason,  is  not  the  direct  employer  of  the 
workmen  there  employed.  If  the  employer  is  se- 
cured it  includes  his  surety  so  far  as  applicable. 
(1917,  ch.  81,  Sec.  110a,  p.  252 ;  reen.  C.  L.  256 :  110a ; 
C.  S.  Sec.  6320;  I.  C.  A.,  Sec.  43-1806.) 

It  can  be  readily  seen  from  the  above-quoted  Code 
sections  that  Appellants  are  barred  in  this  action  if 
the  defendant  in  this  case  comes  within  the  definition 
of  ''employer"  as  set  out  in  Idaho  Code  Sec.  72-1010.  It 
is  obvious  from  this  statute  that  there  are  two  types  of 
employer  under  the  statute ;  one  is  a  common-law  em- 
ployer, the  other  is  the  owner  or  lessee  of  premises  or 
other  person  who  is  \drtually  the  proprietor  or  opera- 
tor of  the  business  there  carried  on  who  has  employed 
an  independent  contractor  to  perform  his  w^ork  for  him. 
Appellant  has  confused  the  issue  by  citing,  out  of  con- 


16 

text,  language  from  Idaho  cases  where  the  Court  was 
concerned  with  the  first  type  of  employer-employee  re- 
lationship. There  is,  of  course,  no  contention  on  the  part 
of  the  Power  Company  that  it  was  the  common  law  em- 
ployer of  Mr.  George  Beedy.  The  discussion  in  appel- 
lants' brief,  pp.  15,  17,  and  other  places,  relative  to 
control  as  establishing  the  employer-employee  relation- 
ship, is  of  course  irrelevant  so  far  as  the  issue  of  law 
here  is  concerned.  The  sole  question  is  a  very  narrow 
issue,  and  that  is  whether  or  not  the  defendant  (Appel- 
lee) was  the  owner  or  lessee  of  premises  or  other  person 
virtually  the  proprietor  or  owner  of  the  business  there 
carried  on,  but  who  by  reason  of  there  being  an  inde- 
pendent contractor  was  not  the  direct  employer  of  the 
workman  involved.  The  contention  of  the  appellee  is 
that  it  definitely  was  the  proprietor  or  operator  of  the 
reconductoring  business  being  carried  on  on  its 
premises. 

The  test  to  be  applied  to  determine  what  is  the  busi- 
ness of  the  defendant  and  whether  certain  oj)erations 
are  part  of  its  business  is  not  entirely  free  from  diffi- 
culty, it  must  be  conceded.  There  have  been  many  cases 
from  different  jurisdictions  in  the  United  States  which 
have  passed  upon  this  problem.  We  could  not  review  all 
of  these  cases  in  the  limited  space  allowed  in  this  brief, 
but  there  are  three  extensive  annotations — 50  ALR  872, 
105  ALR  580,  and  150  ALR  1214— which  review  many 
of  the  cases.  It  must  be  borne  in  mind,  of  course,  that 
the  Workmen's  Compensation  statutes  vary  from  state 
to  state ;  and  when  applying  the  decisions  of  other  states 
to  the  law  of  Idaho,  any  differences  in  the  Statute  must 
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be  observed.  The  cases,  however,  make  it  quite  clear  that 
each  operation  in  each  different  type  of  business  must 
be  carefully  analyzed. 

In  connection  with  the  statutes,  appellants  have  in 
this  court  and  the  court  below  attempted  to  create  an 
entirely  new  test  for  determining  what  constitutes  a 
person  the  proprietor  of  a  business  by  asking  the  ques- 
tion whether  or  not  the  particular  proprietor  or  owner 
of  the  business  has  engaged  in  performing  the  particu- 
lar operation  for  others  for  hire.  This  of  course  would 
narrow  the  coverage  of  the  statute  to  contractors  and 
subcontractors  and  would  completely  eliminate  princi- 
pal owners  and  proprietors  of  businesses.  Wliile  there 
are  some  states  which  have  statutes  specifically  so 
drawn,  to  so  restrict  the  Idaho  statute  is  completely 
untenable. 

One  type  of  case  which  analyzes  a  statute  similar  to 
the  Idaho  statute  is  set  forth  at  some  length  by  appel- 
lants in  their  brief  at  page  21,  the  case  of  Sears  Roebuck 
and  Co.  v.  Wallace,  172  F  2d  802.  In  this  case.  Sears  Roe- 
buck hired  an  independent  contractor  to  make  altera- 
tions on  its  warehouse  building.  Of  course,  the  owner  of 
a  warehouse  conducts  his  business  within  that  warehouse 
and  may  never  touch  it  or  perform  any  alterations  on  it 
from  the  time  he  moves  in  until  the  time  he  moves  out. 
He  seldom,  if  ever,  has  in  his  emplo}^  carpenters,  steel- 
workers,  and  others  who  would  perform  the  jobs  in- 
volved in  expanding,  constructing,  or  altering  a  ware- 
house. Such  an  operation  is  wholly  outside  of  the  nor- 
mal business  performed  by  a  warehouseman  or  by  a 
retail  or  wholesale  store. 
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The  case  of  Moon  v.  Ervin,  64  Ida.  464, 133  P.  2d  933, 
cited  by  appellants  in  their  brief,  page  14,  is  a  simi- 
lar type  of  case  although  even  more  clearly  a  case 
where  the  Act  would  not  apply.  Certainly,  no  one 
would  conceive  that  a  person  who  employed  a  contractor 
to  build  a  private  home  for  liim  would  be  considered  as 
being  in  the  home-building  business. 

There  are  a  number  of  Idaho  cases  construing  the 
Idaho  statute.  These  include  Modlin  v.  Tivin  Falls  Ca- 
nal Co.,  49  Ida  199,  286  P.  612;  Hiebert  v.  Howell,  59 
Ida  591,  85  P.  2d  699;  and  Gifford  v.  Nottingham,  68 
Ida.  331, 193  P.  2d  831.  None  of  these  cases  is  closely  in 
point,  nor  are  any  of  the  Idaho  cases  very  closely  in 
point.  However,  the  Idaho  court  in  the  case  of  Gifford 
V.  Nottingham,  68  Ida.  331, 193  P.  2d  831,  at  P.  835,  sets 
forth  the  test  of  what  constitutes  an  employer  under  the 
statute  in  the  following  words : 

' '  Did  the  work  being  done  pertain  to  the  business, 
trade,  or  occupation  of  the  defendant  carried  on  by 
it  for  pecuniary  gain?  If  so,  the  fact  that  it  w^as 
being  done  through  the  medium  of  an  independent 
contractor  would  not  relieve  the  defendant  from 
liability." 

The  coui-t  was  in  this  instance  speaking  of  liability  for 
compensation  under  the  Act. 

The  case  of  Gifford  v.  Nottingham,  however,  is  also 
the  only  Idaho  case  which  by  any  stretch  of  reasoning 
could  be  construed  as  favoring  the  plaintiff's  contention 
in  this  matter.  In  the  case  of  Gifford  v.  Nottingham,  the 
Court  stated  by  way  of  dictum  that  the  city  is  not  in  ef- 
fect the  owner  or  proprietor  of  the  business  of  digging 
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sewers.  This  matter,  we  are  sure,  was  considered  in  the 
case  very  casually  and  with  very  little  thought.  As  a 
matter  of  fact,  it  was  completely  unnecessary  to  the 
decision.  The  city  in  that  case  was  not  a  party  to  the  ac- 
tion and  its  liability  was  irrelevant. 

Idaho  Code,  Sec.  72-811  provides  in  part : 

"The  contractor  or  subcontractor  shall  also  be 
liable  for  such  compensation,  but  the  employee 
shall  not  recover  compensation  for  the  same  injury 
from  more  than  one  party." 

Clearly  under  the  statute,  the  defense  of  the  contractor 
in  the  particular  case,  that  the  city  was  the  proprietor 
of  the  business  and  therefore  the  contractor  was  not 
liable  for  compensation  was  completely  irrelevant  and 
should  have  been  disposed  of  on  that  ground.  However, 
even  if  we  consider  that  this  dictum  is  an  expression  of 
the  Idaho  Supreme  Court  that  a  city  is  not  in  the  busi- 
ness of  digging  sewers,  there  is  certainly  a  wide  distinc- 
tion between  a  city  digging  sewers  and  an  electric  util- 
ity company  reconductoring  its  transmission  lines.  Cit- 
ies clearly  aren't  in  the  business  of  constructing  sewers 
for  pecuniary  gain;  on  the  contrary,  sewers  are  con- 
structed out  of  tax  or  assessment  money  purely  as  a 
public  service  and  certainly  not  with  any  thought  of 
any  pecuniary  gain.  In  addition,  while  it  is  doubtful  that 
any  evidence  was  introduced  on  this  point,  it  might 
easily  have  been  assumed  by  the  Idaho  Supreme  Court 
that  generally  speaking,  cities  do  not  dig  sewer  trenches 
and  install  sewer  pipe  by  means  of  their  own  employees ; 
rather  such  jobs  are,  as  a  general  rule,  contracted  out 
to  independent  contractors. 


20 

In  order  to  resolve  this  question,  it  is  necessary  to 
consider  very  carefully  the  nature  of  the  electric  utility 
business  and  consider  decisions  from  other  states  hav- 
ing like  statutes  concerning  the  status  of  public  utili- 
ties. An  electric  utility  company  constructs  power  plants 
or  purchases  wholesale  electricity  from  other  sources.  It 
constructs,  owns,  and  operates  heaA^y  transmission  lines 
running  from  one  city  to  another  or  from  one  area  to 
another;  it  owtis  and  operates  secondarj^  distribution 
lines  of  medium  voltage  which  run  to  different  sections 
of  the  city  or  smaller  sections  of  the  countryside.  It 
also  builds,  owtis,  and  operates  smaller  distribution  lines 
which  lead  into  private  homes  or  businesses.  Once  a 
customer  is  connected  up,  he  merely  pushes  a  button  in 
order  to  receive  service  from  the  electric  utility.  An 
electric  utility  company  receives  pajinent  from  its  cus- 
tomers depending  upon  the  amount  of  electricity  so 
used,  it  is  true;  but  under  public  service  regulation, 
applicable  in  Idaho  and  nearly  all  states  of  the  United 
States  at  the  present  time,  the  earnings  or  profits  of  the 
electric  utility  depend  upon  the  allow^ance  by  a  Public 
Utilities  Commission  of  a  reasonable  rate  of  return  on 
property  in  which  the  utility  has  invested.  From  this 
standpoint,  it  is  wholly  different  from  an  ordinary  fac- 
tory w^hich  fabricates  machinery  or  other  types  of  mer- 
chandise and  ships  it  out  into  the  channels  of  commerce 
to  be  sold  to  some  ultimate  customer.  If  a  utility  builds 
new  facilities,  it  is  then  entitled  to  earn  more  money.  So 
long  as  the  electric  transmission  lines — both  primary, 
secondary,  and  distribution — are  maintained  and  in 
good  working  order,  and  so  long  as  they  are  expanded  to 
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take  care  of  the  needs  of  potential  customers,  the  prod- 
uct of  the  utility  is  automatically  delivered. 

Consequently,  the  main  business  of  utilities  is  con- 
structing and  maintaining  their  lines  so  that  the  con- 
sumer will  be  able  to  receive  service  by  pushing  a  button. 
Electric  utilities,  with  very  rare  exceptions,  maintain 
crews  of  linemen  who  construct,  repair,  and  maintain 
the  transmission  lines  upon  which  the  business  of  the 
utility  company  depends.  Only  when  their  own  crews 
are  completely  occupied  and  the  volume  of  work  is 
greater  at  a  particular  season  of  the  year  or  a  particu- 
lar time  than  their  crews  can  handle,  do  they  contract 
out  such  work. 

The  cases  which  have  been  decided  in  the  different 
states  have  universally  recognized  that  the  construction 
of  transmission  lines  and  the  construction  of  the  plant 
facilities  of  the  company  are  part  of  the  trade  or  busi- 
ness of  a  utility.  Appellant  cites  four  cases  in  this  brief 
(Br.  24,  25).  The  first  of  these— Glidden  Rural  Electric 
Co-op  V.  Iowa  Employment  Security,  236  Iowa  910,  20 
NW  2d  435 — has  been  mentioned  very  briefly  before.  In 
this  case  the  statute  referred  to  the  "usual"  business.  In 
order  to  arrive  at  a  decision  holding  that  the  construc- 
tion was  not  within  the  usual  scope  of  business  of  the 
co-operative,  the  Court  discussed  the  temi  "usual"  for 
three  pages  and  laid  great  stress  on  the  fact  that  in  the 
case  of  this  electrical  co-operative,  construction  work 
was  and  had  been  uniformly  delegated  to  a  contractor. 
This  was  a  5-4  decision  and  the  dissenting  opinion  is 
very  compelling  in  its  reasoning,  and  in  particular  its 
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position  that  the  majority  opinion  does  not  constitute  a 
liberal  construction  of  the  statute.  The  majority  opinion 
might  also  be  questioned  because  it  makes  the  determin- 
ation under  the  statute  a  subjective  rather  than  an  ob- 
jective one  based  on  standards  in  an  industry.  How- 
ever, since  the  word  ''usual"  does  not  appear  in  the 
Idaho  statute,  the  inference  can  be  readily  drawn  that 
had  the  Iowa  statute  been  couched  in  the  same  terms  as 
the  Idaho  statute,  the  decision  would  have  been  differ- 
ent. Finally,  since  the  Power  Company  in  the  present 
case  does  do  and  regularly  has  done  a  large  proportion 
of  its  line  construction  work,  the  result  in  the  present 
case  would  be  favorable  to  the  Power  Company  if  the 
reasoning  of  the  Glidden  case  were  applied  to  this  con- 
troversy. (This  case  did  involve  an  employment  security 
statute  rather  than  workman's  compensation  statute, 
but  it  is  an  application  of  a  similar  definition  of  "em- 
ployer.") 

The  case  of  Bates  v.  Connecticut  Poiver  Company, 
130  Conn.  256,  33  A  2d  342,  is  cited  by  Appellants  ( App. 
Br.  25)  as  sustaining  their  contentions  in  this  matter. 
On  the  contraiT,  the  holding  in  the  case  is  directly  op- 
posed to  the  contentions  of  the  plaintiffs.  The  Court 
found  that  the  construction  of  transmission  lines  was 
part  of  the  business  of  the  utility,  but  under  the  Con- 
necticut act  it  was  required  that  the  accident  occur  on 
the  premises  under  the  company's  control.  The  Idaho 
statute  is  not  quite  so  specific  about  the  matter  of  the 
accident  having  occurred  on  the  premises  of  the  em- 
ployer. On  the  contrary,  no  Idaho  case  has  made  such  a 
distinction  and  the  Idaho  cases  have  repeatedly  cited 
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,0' Boyle  v.  Parker-Young  Co,,  95  Vt.  58,  112  A.  385, 
where  under  an  almost  identical  statute  the  act  was 
held  to  apply  even  though  the  accident  occurred  on  a 
bridge  on  a  public  highway.  In  any  event,  however,  it 
is  conceded  that  in  the  instant  case  the  accident  occurred 
on  the  premises  of  the  Power  Company ;  and  under  the 
rule  of  the  Bates  case,  the  judg"ment  in  this  case  should 
be  sustained. 

The  case  of  Jones  v.  Florida  Power  Company  (Cited 
on  p.  24  of  appellant's  brief)  is  of  no  assistance  in  de- 
ciding the  present  controversy.  A  reading  of  that  case 
and  the  cases  cited  therein  shows  that  the  statute  inter- 
preted there  bears  no  resemblance  to  the  Idaho  statute. 

The  case  of  Pittsburgh  Plate  Glass  Co.  v  Carey,  98  F. 
2d  533,  cited  on  p.  25  of  appellant's  brief,  is  also  of  no 
assistance.  It  does  not  involve  utility  construction  at  all. 
It  is  a  case  involving  two  contractors  working  on  a  build- 
ing where  the  employees  of  one  gave  the  employees  of 
another  a  hand  in  the  construction. 

The  case  of  Iowa-Illinois  Electric  Co.  v.  Industrial 
Coynmission,  el  al,  cited  on  p.  25  of  appellants'  brief,  is 
also  of  little  help.  The  statute  involved  is  considerably 
different  from  the  Idaho  statute.  In  fact,  under  the  Illi- 
nois statute  being  construed  in  that  case,  there  would  be 
no  question  that  the  decedent  in  the  present  case  would 
clearly  fall  within  the  coverage  of  the  workmen's  com- 
pensation act.  The  case,  in  fact,  involved  a  window 
washer  who  was  washing  the  windows  on  the  outside  of 
an  office  building,  part  of  which  was  being  leased  by 
the  utility  company. 
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On  the  other  hand,  every  case  which  we  have  been  able 
to  find  and  which  apparently  the  appellants  have  been 
able  to  find  involving  actual  utility  construction  has 
unanimously  held  that  utility  construction  is  part  of 
the  business  carried  on  by  a  utility  company.  We  have 
already  discussed  the  two  cases  cited  by  appellants  in 
their  brief.  In  addition  to  these  cases  are  the  cases  of 
Chicago  and  E.  R.  Co.,  v.  Kaufman,  78  Ind.  App.  474, 
133  NE  399,  involving  a  construction  contractor  for  a 
railroad  company;  Lessley  v.  Kansas  Power  and  Light 
Co.  171  Kans.  197,  231  P.  2d  239,  involving  a  contractor 
erecting  new  buildings  and  installing  steam  boiler  tur- 
bines, generators,  etc.,  for  a  power  company,  which 
case  is  followed  in  similar  cases  in  Primm  v.  Kansas 
Power  and  Light  Co.,  173  Kans.  443,  249  P.  2d  647,  and 
Sheahan  v.  Kaiisas  Poiver  and  Light  Co.,  172  Kans.  399, 
241  P.  2d  515.  Also  the  case  of  Williams  v.  Cities  Service 
Gas  Co.,  139  Kans.  166,  30  P.  2d  97,  which  involved  a 
contractor  engaged  to  dig  a  ditch  on  a  gas  comj^any's 
right-of-way  for  extension  of  a  gas  line;  and  March- 
hanks  r.  Duke  Power  Co.,  197  N.C.  356,  2  SE  2d  825, 
which  iuA'olved  a  contractor  painting  power  poles  for 
an  electric  utility  company. 

CONCLUSION 

Appellants  in  their  conclusion  (BR.  26-27)  refer  to 
the  inadequacy  of  the  compensation  under  workmen's 
compensation  act,  which  of  course  is  not  a  matter  be- 
fore the  Court.  The  tenor  of  their  biief  is  to  the  effect 
that  to  hold  that  this  employee  of  a  contractor  for  the 
power  company  was  under  the  workmen's  compensa- 
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tion  would  be  a  restrictive  interpretation  of  the  statute 
or  a  strained  construction  of  the  statute.  Had  this  been 
a  case  where  a  power  company  had  been  irresponsible 
and  hired  a  contractor  who  had  not  qualified  under  the 
workmen's  compensation  act,  and  had  the  power  com- 
pany denied  its  liability  under  the  workmen's  compen- 
sation act,  then  it  would  be  quite  evident  that  the  ap- 
pellants in  this  case  would  be  claiming  that  to  allow  the 
power  company  to  escape  its  obligations  under  the 
workmen's  compensation  act  by  employing  an  irrespon- 
sible independent  contractor  would  be  unthinkable.  In 
such  a  conclusion,  however,  we  would  be  constrained  to 
agree. 

The  purpose  of  the  workmen's  compensation  act  was 
to  make  certain  that  workmen  killed  or  injured  in  the 
performance  of  their  duty  in  an  industry  would  be  com- 
pensated regardless  of  negligence ;  and  in  order  to  pre- 
vent any  industry  or  emploj^er  in  an  industry  from 
avoiding  or  evading  this  responsibility,  the  statute  de- 
fining employer  was  made  much  broader  than  the  ordi- 
nary common  law  definition  of  employer.  The  record 
in  this  case  with  the  facts  and  figures  set  out — not  just 
conclusions  as  stated  by  appellants — show  conclusively 
that  the  reconductoring  of  transmission  lines  is  paii;  of 
the  ordinary  business  of  a  utility  company  which  it 
normally  performs  for  itself;  that  to  allow  a  utility 
company  to  contract  out  this  work  and  escape  the  re- 
si3onsibility  under  the  workmen's  compensation  act 
would  be  contrary  to  the  obvious  and  e^ddent  intent  of 
the  statute.  As  an  incident  to  this  obligation  and  this 
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responsibility,  there  follows  an  immunit}'  from  ordi- 
nary civil  suits. 

We  respectfully  submit  that  the  action  of  the  acting 
District  Judge  granting  summary  judgment  was  proper 
and  the  judgment  should  be  affirmed. 

Respectfully  submitted, 

McNAUGHTON  &  SANDERSON 
PAINE,  LOWE,  COFFIN, 
ENNIS&HER]\IAN 
ALAN  G.  PAINE 
ALAN  P.  O 'KELLY 

Attorneys  for  Appellee 
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No.  14894 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


In  the  Matter  of  the  AppHcation  of 

Melville  C.  Williams, 

for  Writ  of  Mandamus. 


Motion  to  Dismiss  Petition  for  Writ  of  Mandamus 
and  to  Discharge  the  Rule  to  Show  Cause  Why 
Order  Revoking  Special  Admission  of  Melville 
C.  Williams  to  Practice  in  Respondent  Court  for 
One  Cause  Only  Should  Not  Be  Vacated. 


The  Respondents  James  M.  Carter,  District  Judge  of 
the  United  States  District  Court  for  the  Southern  Dis- 
trict of  CaHfornia  and  the  other  judges  and  officers  of 
said  United  States  District  Court,  appearing  by  counsel, 
move  the  Honorable  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  to  dismiss  the  petition  for  writ  of 
mandamus,  and  to  discharge  the  rule  to  show  cause,  upon 
the  following  grounds: 

1.  That  said  petition  and  exhibits  presented  therewith 
do  not  state  sufficient  facts  to  show  that  Petitioner  is  en- 
titled to  a  writ  of  mandamus. 

2.  The  petition  is  incomplete  in  that  it  does  not  con- 
tain and  is  not  accompanied  by  all  of  the  pleadings,  tran- 
script   of   hearings,    pre-trial    conferences,    motions,    rec- 
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ords  of  proceedings  in  the  Respondent  Court,  evidence, 
records,  files,  or  exhibits  which  were  in  the  record  and 
before  the  Court  and  considered  by  it  when  it  heard  the 
Petitioner  and  made  the  order  of  July  26,  1955,  filed  July 
27,  1955,  vacating  the  minute  order  dated  June  16,  1952, 
specially  admitting  Petitioner  Melville  C.  Williams  to  prac- 
tice in  the  Respondent  Court  for  the  purpose  of  the  cause 
of  Winckler  v.  Sunkist,  Inc.,  et  al.,  only.  The  petition 
contains  matter  not  in  the  records,  files,  or  transcript  of 
said  case. 

3.  Petitioner  has  a  plain  and  adequate  remedy  under 
and  by  virtue  of  the  appeal,  filed  on  August  24,  1955,  by 
Petitioner,  which  is  now  pending,  in  said  cause  from  the 
order  of  Respondent  Court  made  July  26,  1955,  and  filed 
July  27,  1955,  vacating  said  minute  order  specially  admit- 
ting said  Petitioner  to  practice  in  the  Respondent  Court 
for  said  cause  only. 

4.  The  petition,  exhibits,  files,  and  record  of  proceed- 
ings in  this  matter  show  the  exercise  of  sound  judicial 
discretion  by  the  Respondent  Court  in  the  conduct  of  the 
hearings  and  the  making  of  its  order  revoking  the  limited 
permission  to  participate  in  said  cause  then  pending  be- 
fore the  Court  in  that: 

(a)  The  order  was  made  only  as  a  result  of  hearings 
after  actual  notice  in  open  court  on  June  1,  1955, 
and  June  2,  1955,  and  both  oral  and  documentary 
evidence  was  given  by  Petitioner  and  received  by 
the  Respondent  Court  in  the  hearings  of  said  mat- 
ter. 

(b)  Said  oral  and  documentary  evidence  was  ofifered 
and  arguments  were  made  by  members  of  the  Bar 
of  Respondent  Court  acting  on  behalf  of  Petitioner 
in  his  presence  and  in  open  court. 
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(c)  Petitioner,  by  causing  repeated  costly  delays,  split- 
ting the  issues,  failure  to  timely  advise  the  Court 
that  it  was  never  his  intention  to  try  the  cause  but 
that  other  attorneys  were  to  be  brought  in  for  that 
purpose,  failure  to  advise  the  Court  until  May  27, 
1955,  that  he  intended  to  move  to  dismiss, 
when  defendants'  time  to  so  move  had  expired 
January  14,  1955,  failure  to  simplify  the  trial  by 
entering  into  reasonable  stipulations,  and  conduct, 
actions,  omissions,  and  attitude  at  pre-trial  con- 
ferences and  hearings,  showed  deliberate  disregard 
or  ignorance  of  Rule  16,  Federal  Rules  of  Civil 
Procedure,  and  Rule  9  of  the  Respondent  Court 
so  as  to  seriously  interfere  with  the  administration 
of  justice  in  and  offend  the  dignity  and  purpose  of 
such  Court. 

(d)  Said  order  was  based  on  matters  occurring  in  the 
presence  of  the  Court. 

(e)  No  prejudice  or  injury  could  result  to  any  litigant 
because  each  was  represented  by  local  counsel  who 
are  members  of  the  State  Bar  of  California  and 
the  Bar  of  the  Respondent  Court,  and  by  two  other 
members  of  Petitioner's  law  firm,  who  were  al- 
ways the  intended  trial  attorneys  in  the  cause. 

5.  The  questions  raised  by  the  petition  for  writ  of 
mandamus  are  moot  since  the  Respondent  Court  granted 
motions  of  Ferris  E.  Hurd  and  Thomas  C.  Strachan,  Jr., 
for  permission  to  appear  and  participate  in  the  trial  of 
the  cause  on  behalf  of  the  party  previously  represented 
by  Petitioner  (in  addition  to  the  local  counsel  for  said 
party)  under  and  by  virtue  of  the  provisions  of  Rule 
1(e)  5  of  the  Rules  of  the  United  States  District  Court 
for  the  Southern  District  of  California. 


Wherefore,  Respondents  pray  that  the  petition  for  writ 
of  mandamus  be  denied  and  dismissed  and  the  rule  di- 
rected to  Respondents  herein  to  show  cause  be  dissolved 
and  discharged. 

Dated:     November  2,  1955. 

Wm.  Howard  Nicholas, 
Attorney  for  Repondents   by   Appointment 
Pursuant  to  a  Resolution  of  the  Los  An- 
geles Bar  Association. 
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No.  14894 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


In  the  Matter  of  the  Application  of 

Melville  C.  Williams, 

for  Writ  of   Mandamus. 


RETURN   AND   ANSWER  TO   PETITION   FOR 
WRIT  OF  MANDAMUS. 


Respondent  James  M.  Carter,  Judge  of  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia, and  the  other  judges  and  officers  of  said  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia, without  waiving  the  motion  to  dismiss  filed  con- 
currently herewith,  for  return  and  answer  to  the  order 
to  show  cause  and  petition  for  writ  of  mandamus  herein 
state  as  follows: 

1.  That  the  petition  contains  allegations  and  statements 
respecting  questions  of  fact  and  interpretations  of  law 
which  are  or  may  be,  pending  before  the  Respondent 
Court  and  the  Respondent  Judge,  who  is  presiding  in  the 
action  of  Winckler  &  Smith  Citrus  Products  Co.,  a  cor- 
poration V.  Sunkist  Grozvcrs,  Inc.,  a  corporation,  et  ah. 
No.  13788,  pending  before  said  Respondent  Court,  which 
the  Respondents  may  be  called  upon  to  find,  determine, 
and  decide  in  disposing  of  said  case.   It  would  be  inappro- 


priate  for  the  Respondents  to  make  any  answer  to  or  com- 
ments upon  the  allegations  of  said  petition  in  said  partic- 
ulars, and  for  said  reason  the  Respondents  neither  admit 
nor  deny  the  allegations  of  said  petition  with  respect  to 
Petitioner's  statements  of  said  alleged  facts  and  interpre- 
tation of  the  law  in  said  particulars. 

2.  That  said  petition  and  exhibits  filed  therewith  are 
incomplete  and  do  not  contain,  but  omit,  other  pleadings, 
motions,  proceedings,  and  the  evidence  which  was  before 
the  Respondent  Court  at  the  time  that  it  heard  and 
ruled  upon  the  matter  of  vacating  the  minute  order  dated 
June  16,  1952,  granting  Petitioner  Melville  C.  Williams 
permission  to  practice  before  the  Respondent  Court  for 
the  purpose  of  the  above-named  case  of  Winckler  v.  Stin- 
kist  only;  and  that  the  ruling  of  the  Respondent  Court 
was  made  and  based  upon  the  entire  record  before  it 
and  all  of  the  proceedings  in  said  case,  which  record, 
Respondents  assert,  is  necessary  and  material  in  deter- 
mining whether  said  minute  order  should  or  should  not 
have  been  revoked.  Respondents  further  state  that  the 
order  revoking  permission  for  Petitioner  to  practice  in 
said  case  was  further  based  upon  the  acts,  omissions, 
conduct,  and  attitude  of  Petitioner  before  the  Respondent 
Court  on  pre-trial  conferences  and  hearings  in  said  case. 

3.  Answering  paragraph  4  of  the  petition,  Respondents 
state  that  Petitioner  understood  that  he  enjoyed  permis- 
sion, pursuant  to  Rule  1  of  the  Rules  of  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia, merely  to  appear  and  participate  in  the  particular, 
case  of  Winckler  v.  Simkist  only,  and  that  such  permis- 
sion was  a  limited  one.  Respondents  deny  generally  and 
specifically  the  allegations  of  paragraph  4. 
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4.  Answering  paragraph  5  of  the  petition,  Respon- 
dents state  that  the  order  dated  July  26,  1955,  and  filed 
July  27,  1955,  merely  vacated  and  set  aside  the  limited 
purpose  order  permitting  Petitioner  to  appear  and  partici- 
pate in  said  case,  and  deny  that  said  order  dated  July 
26,  1955,  summarily  revoked  said  prior  order  of  June 
16,  1952,  and  deny  that  said  order  dated  July  26,  1955, 
was  made  without  due  notice  to  the  Petitioner  or  a  fair 
hearing  in  open  court;  and  allege  in  this  connection  that 
the  proceedings  which  resulted  in  said  order  dated  July 
26,  1955,  commenced  on  June  1,  1955,  and  were  continued 
to  June  2,  1955,  on  which  date  additional  hearings  were 
had  and  at  which  time  evidence,  both  oral  and  documen- 
tary, was  offered  and  received  by  the  Court,  and  the 
Petitioner  was  in  court  and  represented  by  Donald  D. 
Stark  and  Ross  G.  Fisher  at  said  hearing,  and  that  the 
Respondents  did  not  hear  any  objection  to  the  proceeding 
with  the  hearing  on  the  evidence  presented,  and  with  the 
counsel  then  in  court,  until  the  Respondent  Court  had 
indicated  that  it  was  about  to  rule  unfavorably  to  the 
Petitioner.  Respondents  further  allege  that  Petitioner  did 
not  comply  with  all  of  the  orders  of  said  District  Court 
in  connection  with  his  representation  of  Exchange  Lemon 
Products  Co.,  one  of  the  defendants  in  said  case,  and  was 
told  by  the  Respondent  Court  that  he  and  his  client 
were  in  default  at  a  pre-trial  conference  and  hearing  on 
the  10th  day  of  May,  1954.    (App.  28-31.) 

5.  Answering  paragraph  6,  Respondents  deny  that 
Petitioner  has  endeavored  at  all  times  to  comply  with  the 
orders  of  the  said  District  Court  and/or  to  cooperate  with 
counsel  for  the  plaintiff  and  intervener  therein. 

6.  Answering  paragraph  8,  Respondents  deny  that 
Petitioner  and  his  said  firm  had  been  hindered  in  their 
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efforts  to  prepare  said  case  for  trial  by  the  consistent 
refusals  of  the  plaintiff  or  the  intervener  of  their  attor- 
neys, or  by  refusals  of  the  process  of  Respondent  Court, 
for  discovery  under  Rule  37,  Federal  Rules  of  Civil 
Procedure,  or  under  Rule  32  for  answers  to  interroga- 
tories; deny  that  plaintiff  has  repeatedly  or  otherwise  re- 
fused to  describe  or  limit  or  define  the  conspiracy  or 
conspiracies,  or  the  attempts  to  monopolize  or  the  monop- 
oly or  monopolies,  or  the  violations  of  the  Robinson- 
Pattman  Act  or  the  California  statutes,  alleged  in  its 
complaint.  Allege  that  plaintiff  has  done  so  in  other 
ways  than  the  amended  complaint  and  refers  this  Court 
specifically  to  Court's  Ex.  1  (App.  118-128),  dated 
March  10,  1955.  Allege  in  such  connection  that  Peti- 
tioner pursued  a  course  of  conduct  and  strategy  of  split- 
ting and  multiplying  issues  that  obstructed  the  orderly 
pre-trial  procedure  in  the  Respondent  Court,  and  that 
Petitioner  further  refused  to  stipulate  to  any  material 
facts  on  the  issues  in  said  action  except  paragraph  1  of 
a  proposed  stipulation  submitted  by  the  attorneys  for 
the  plaintiff  in  said  action,  which  paragraph  merely 
recited  that  plaintiff  was  a  corporation  organized  under 
the  general  corporation  laws  of  California  on  October  29, 
1945,  and  that  it  operated  a  plant  for  processing  citrus 
product  fruit  into  citrus  juices  and  other  citrus  fruit 
products  at  Anaheim,  California. 

7.  Answering  paragraph  9  of  the  petition.  Respon- 
dents state  that  Petitioner  failed  to  cooperate  with  the 
plaintiff  or  the  Respondent  Court  in  requests  and  motions 
for  discovery  of  documents  in  the  possession  and  control 
of  defendant  Exchange  Lemon  Products  Co. ;  that  on 
the  occasion  of  the  pre-trial  conferences  and  hearings, 
which  began  May  26,  1955,  Petitioner  for  the  first  time, 


on  May  27,  1955,  indicated  his  desire  to  file  a  dilatory 
plea  in  the  form  of  a  motion  to  dismiss  the  amended  com- 
plaint for  failure  to  state  a  claim  upon  which  relief  could 
be  granted  (App.  36),  and  Petitioner  also  indicated  the 
desire  to  make  a  motion  for  summary  judgment  (App. 
37),  although  prior  motions  and  dilatory  pleas  had  been 
filed  and  argued  theretofore,  consisting  of  motions  to 
strike  and  motions  for  a  more  definite  statement,  and 
defendants'  time  to  so  move  had  expired  January  14,  1955. 
[See  Affidavit  of  James  M.  Carter.] 

8.  Answering  paragraph  11,  Respondents  deny  that 
Petitioner,  at  pre-trial  conferences,  attempted  to  or  did 
comply  with  the  directions  of  the  Court  or  cooperated 
with  opposing  counsel;  deny  that  the  Court  for  the  first 
time  indicated  its  annoyance  over  the  position  taken  by 
Petitioner  or  with  Petitioner  on  May  27,  1955.  Allege 
that  on  May  10,  1954,  more  than  one  year  previous, 
the  Court  directed  that  a  finding  be  made  that  Peti- 
tioner's client  was  in  default  of  an  order  of  the  Court 
(App.  31),  but  later  chose  to  withdraw  the  order,  or 
direction  (App.  32).  Allege  that  the  default  was  directly 
occasioned  by  the  actions  and  directions  given  by  Petitioner 
to  his  co-counsel.    (App.  32.) 

9.  Answering  paragraph  12,  Respondents  deny  that 
Petitioner  and  his  firm  attempted  in  good  faith  to  agree 
with  opposing  counsel  on  stipulations  of  fact,  but  allege 
that  Respondent  Court  was  convinced,  from  the  statements 
and  conduct  of  Petitioner  in  the  various  proceedings 
before  it  and  from  the  evidence,  both  oral  and  docu- 
mentary, introduced  at  the  hearings  on  June  1  and  June  2, 
1955,  and  from  the  prior  dilatory  pleas  and  motions  under 
Rules  32,  34  and  37,  that  Petitioner's  technique  and 
purpose   was    one    of    attrition    and    delay    calculated    to 
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exhaust  his  opponents  and  hinder  and  delay  the  ordinary 
judicial  processes  in  the  Respondent  Court. 

10.  Answering  paragraph  13,  Respondents  admit  that 
Petitioner  advised  Respondent  Court  for  the  first  time 
May  27,  1955,  that  it  was  intended  that  Ferris  E.  Hurd 
appear  for  defendants  as  chief  counsel  for  the  purpose  of 
the  trial,  and  allege  in  this  connection  that  Petitioner 
stated  in  open  court  that  he  knew  from  the  beginning 
that  Petitioner  was  not  going  to  be  the  chief  trial  counsel. 
In  this  connection,  Respondents  allege  that  a  motion  and 
order  have  since  been  made  admitting  said  Ferris  E. 
Hurd  and  Thomas  C.  Strachan,  Jr.,  under  said  Rule  1, 
giving  them  Special  permission  to  practice  before  the 
Respondent  Court  in  this  case,  representing  all  the  defen- 
dants named  therein,  including  Exchange  Lemon  Products 
Co.,  the  nominal  client  represented  by  Petitioner.  [See 
minutes  of  Court  attached  to  Affidavit  of  James  M. 
Carter.]  The  Respondents  further  state  that,  in  addition 
to  said  Ferris  E.  Hurd  and  Thomas  C.  Strachan,  Jr., 
and  the  Petitioner,  Clayson,  Stark  &  Rothrock  and 
Donald  D.  Stark  are  also  named  as  attorneys  for  defen- 
dant Exchange  Lemon  Products  Co. 

11.  Answering  paragraph  15,  Respondents  deny  that 
the  Court's  conclusions  on  the  crucial  issue  of  attrition 
were  largely  influenced  by  the  matters  alleged  by  Peti- 
tioner; instead.  Respondents  rely  on  the  whole  record 
of  the  case. 

12.  Answering  paragraph  17  of  the  petition.  Respon- 
dent Court  admits  that  it  denied  a  request  for  a  further 
continuance  from  June  2,  1955,  on  the  hearing  of  the 
revocation  of  the  order  dated  June  16,  1952,  granting 
Petitioner   special   permission   to   appear   and   participate 
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in  said  case  of  Winckler  v.  Sunkist,  and  alleges  in  this 
connection  that  Petitioner's  request  was  for  time  to  present 
witnesses  to  present  to  the  Court  "the  full  picture  of 
what  occurred  and  how  much  was  accomplished  during 
the  negotiations  for  the  stipulation,"  and  denies  that 
Petitioner  was  refused  any  request  to  present  witnesses 
and  other  evidences  of  his  "good  faith,"  and  Respondent 
Court  alleges  that  a  full  and  fair  hearing  was  had  upon 
the  question  of  whether  Petitioner's  said  permission  should 
be  revoked,  and  that  evidence,  both  oral  and  documentary, 
and  arguments  of  counsel  were  made  on  behalf  of  Peti- 
tioner prior  to  Respondent  Court's  ruling  and  ordering 
the  revocation  of  Petitioner's  special  permission  to  so 
appear  and  practice  in  said  case. 

13.  Answering  paragraph  18  of  the  petition.  Respon- 
dent Court  alleges  that  the  findings  of  fact  objected  to 
in  paragraph  8,  namely,  that  said  Petitioner,  Melville  C. 
Williams,  has  engaged  in  practices  of  "attrition  and  delay 
in  representing  defendant.  Exchange  Lemon  Products 
Co.,  which  have  interfered  with  the  expeditious  prepara- 
tion of  the  within  case  for  trial,"  and  that  "the  delay  and 
tactics  and  practices  of  attrition  of  Melville  C.  Williams 
have  interfered  with  the  administration  of  justice  and 
the  expeditious  trial  of  the  within  case,"  are  based  upon 
the  judgment  and  opinion  of  the  Respondent  Court  ob- 
tained from  all  of  the  records,  docket,  files,  documents, 
exhibits,  oral  evidence,  papers,  and  proceedings  in  the  case, 
and  from  the  actions,  omissions,  attitude,  and  demeanor 
of  the  petitioner  at  the  hearings  and  conferences  in  con- 
nection with  said  action. 

14.  Answering  paragraph  19  of  the  petition.  Respon- 
dents allege  that  the  order  revoking  Petitioner's  permis- 
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sion  to  appear  and  participate  in  said  case  was  made  upon 
just  and  aggravated  cause  being  shown  therefor  and  mis- 
conduct justifying  said  action;  that  Petitioner's  absence 
from  the  State  on  all  but  eighty-seven  days  of  the  period 
of  over  three  years  while  this  action  has  been  pending 
deprived  the  Court  and  counsel  of  adequate  control  over 
the  case  that  was  necessary  to  obtain  its  expeditious 
preparation,  trial,  and  disposition. 

15.  Answering  paragraph  20  of  the  petition,  Respon- 
dents deny  that  said  order  dated  July  26,  1955,  and  filed 
July  27,  1955,  was  made  without  due  notice  or  fair  oppor- 
tunity to  be  heard,  but  allege  in  this  connection  that  a 
full  and  fair  hearing  was  held  and  was  continued  from 
June  1  to  June  2,  and  on  June  2  Petitioner  was  repre- 
sented by  counsel  of  his  own  choosing  and  offered  evi- 
dence, both  oral  and  documentary. 

16.  Answering  paragraph  22  of  the  petition,  Respon- 
dents state  that  the  order  was  just  and  proper  and  within 
the  legal  power  and  jurisdiction  of  the  Court  to  make, 
and  allege  that  it  was  made  with  and  after  due  notice  and 
that  Petitioner  had  and  was  given  a  full  and  fair  oppor- 
tunity to  be  heard  and  that  Petitioner  was  so  heard. 

17.  Answering  paragraph  23  of  the  petition.  Respon- 
dents state  that  said  order  complained  of  was  correct 
and  proper  and  constituted  an  exercise  of  sound  judicial 
discretion  on  the  part  of  this  Court,  and  that  it  was 
made  for  just  and  reasonable  cause,  upon  sufficient  and 
aggravated  grounds. 

18.  Answering  paragraph  24  of  the  petition,  Respon- 
dents state  that  Petitioner's  remedy  on  the  appeal  which 
he  has  heretofore  taken  from  said  order  complained  of, 
and  which  appeal  is  now  pending,  is  a  full,  adequate,  and 
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complete  remedy  in  that  other  counsel  have  been  brought 
into  the  case  to  act  as  chief  trial  counsel  in  place  of 
Petitioner  and  that  no  prejudice  will  result  to  Petitioner 
or  his  said  client  on  the  order  complained  of,  even  if  the 
appeal  be  heard  after  the  trial  in  said  action  of  Winckler 
V.  Sunkist  be  completed.  Respondents  further  state  that 
Petitioner,  by  virtue  of  the  Rules  of  the  United  States 
District  Court  of  the  Southern  District  of  California, 
Rule  1(e) 5,  has  eliminated  himself  from  active  partici- 
pation in  the  arguments  of  the  merits  of  the  action  by 
the  bringing  in  of  Messrs.  Hurd  and  Strachan,  in  addi- 
tion to  Donald  D.  Stark  as  attorney  for  Exchange 
Lemon  Products  Co. 

19.  Answering  paragraph  25,  Respondents  state  that 
the  records  of  the  proceedings  brought  up  with  the  peti- 
tion are  not  all  of  the  relevant  records  and  proceedings, 
but  are  limited  and  sketchy  and  inadequate  for  the  issu- 
ance of  an  extraordinary  writ  of  mandamus  as  prayed 
in  the  petition. 

Wherefore,  Respondents  pray  that  the  rule  requiring 
the  Respondents  to  show  cause  be  discharged  and  the 
petition  be  denied  and  dismissed. 

Dated:    November  2,   1955. 

Wm.  Howard  Nicholas, 
Attorney  for  Respondents  by  Appointment 
pursuant  to  a  Resolution  of  the  Los 
Angeles  Bar  Association. 

Nicholas  &  Mack, 
Of  Counsel. 
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State  of  California,  County  of  Los  Angeles — ss. 

Wm.  Howard  Nicholas,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  attorney  for  the  Respondents  in  the 
above  proceedings  and  makes  this  verification  for  the 
Respondents;  that  he  has  read  the  foregoing  return  and 
answer  to  the  petition  for  writ  of  mandamus  and  knows 
the  contents  thereof;  that  the  same  is  true  according  to 
the  information  and  belief  of  affiant,  and  affiant's  infor- 
mation and  belief  are  based  upon  some  of  the  records 
included  in  the  above  proceedings  and  on  proceedings, 
files,  and  records  of  the  case  of  Winckler  v.  Sunkist  in 
the  United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

Wm.  Howard  Nichols 

Subscribed  and  sworn  to  before  me  this  2nd  day  of 
November,  1955. 

Grace  B.  Hundley, 
Notary   Public   in   and  for   said   City 
and  State. 
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No.  14894 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


In  the  Matter  of  the  Application  of 

Melville  C.  Williams, 

for  Writ  of   Mandamus. 


Respondents'  Brief  Opposing  Petition  for  Writ  of 
Mandamus  and  in  Support  of  Motion  to  Dismiss 
and  to  Discharge  Rule  to  Show  Cause. 


Statement  of  the  Case. 

Respondents  do  not  accept  the  statement  of  the  case 
presented  by  Petitioner  in  certain  material  particulars 
hereinafter  indicated  and  also  make  the  following  addi- 
tional statement: 

Pursuant  to  order  dated  June  16,  1952,  Petitioner 
was  admitted  to  practice  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California 
for  the  case  of  Winckler  &  Smith  Citrus  Products  Co.  v. 
Sunkist  Growers,  Inc.,  Exchange  Orange  Products  Co., 
Exchange  Lemon  Products,  et  aL,  No.  13788,  only.  Peti- 
tioner thereafter  acted  as  lead  and  chief  counsel  for 
Exchange  Lemon  Products  Co.  along  with  the  firm  of 
Clayson,  Stark  &  Rothrock  and  Donald  D.  Stark,  attor- 
neys who  are  members  of  the  State  Bar  of  California 
and  regularly   admitted   to   the   Bar   of   the   Respondent 
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Court.  Petitioner  gave  no  indication  and  made  no  state- 
ment at  any  time  to  the  Respondent  Court  that  he  was 
not  to  try  said  action,  until  Petitioner  mentioned  it  inci- 
dentally on  May  27,  1955,  shortly  before  the  date  set  for 
the  trial.  Mr.  Ross  C.  Fisher,  a  member  of  the  State 
Bar  of  California  and  of  the  Bar  of  the  Respondent 
Court  and  counsel  for  Exchange  Orange  Products  Co. 
and  Sunkist  Growers,  Inc.,  stated  to  the  Court  on  June 
1,  1955,  that  it  had  been  decided  by  his  clients  some  time 
in  March  of  1955  that  Mr.  Ferris  E.  Hurd  of  Chicago, 
Illinois,  a  non-member  of  the  Bar  of  the  Respondent 
Court,  would  be  the  lead  trial  counsel  for  Exchange 
Orange  Products  Co.  and  Sunkist  Growers,  Inc.,  but 
that  Mr.  Fisher  would  also  continue  to  participate  in 
the  trial  of  the  cause. 

On  or  about  October  18,  1955,  Ferris  E.  Hurd  and 
Thomas  C.  Strachan,  Jr.,  of  Chicago,  Illinois,  members  of 
the  firm  of  Pope  &  Ballard  of  that  City,  were  permitted 
to  associate  with  local  counsel  and  appear  and  participate 
in  the  trial  of  said  case  as  attorneys  for  all  defendants, 
including  said  Exchange  Lemon  Products  Co. 

During  the  pendency  of  said  cause,  the  plaintiff  filed  a 
petition  under  Chapter  10  of  the  Bankruptcy  Act  and  the 
trustee  intervened  as  the  party  plaintiff.  The  sole  asset 
available  to  the  trustee  was  the  sum  of  $2,500.00.  Petition- 
er, while  acting  as  counsel  for  defendant  Exchange  Lemon 
Products  Co.  in  the  proceedings  before  the  Respondent 
Court,  resorted  to  dilatory  and  attrition  tactics,  failed  to 
enter  into  reasonable  stipulations  as  to  facts,  and  ob- 
structed reasonable  progress  in  pre-trial  proceedings  before 
the  Respondent  Court. 
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During  a  pre-trial  conference  on  May  27,  1955,  and 
when  the  trial  of  the  case  was  set  for  July  5,  1955, 
Petitioner  announced  that  he  intended  to  make  a  Motion 
to  Dismiss  the  case  and  a  Motion  for  Summary  Judg- 
ment, and  otherwise  obstructed  the  pre-trial  proceedings 
and  orderly  settling  of  issues  and  non-disputed  facts  as 
requested  by  the  Court.  Said  actions,  omissions,  and  pro- 
cedures followed  by  Petitioner  resulted  in  the  obstruction 
of  the  orderly  disposition  of  Respondent  Court's  work 
and  oppression  to  opposing  counsel  to  such  a  degree  that 
the  attorney  for  the  trustee,  William  C.  Dixon,  advised 
the  Court  on  June  1,  1955,  that  he  could  come  to  no 
other  conclusion  than  to  request  permission  of  the  Court 
to  be  relieved  from  further  handling  of  the  case. 

Petitioner's  demeanor,  methods,  and  actions  interfered 
with  the  orderly  administration  of  justice  in  the  Respon- 
dent Court  and  prevented  the  expeditious  trial  of  the  case 
when  set  and  resulted  in  the  necessity  of  further  contin- 
uance of  both  the  pre-trial  conference  and  the  trial  date. 
Petitioner's  attitude  as  such  counsel  caused  the  Court 
to  conclude  that  the  case  was  being  defended  by  attrition, 
by  grinding  down,  by  wearing  out,  by  needless  multiplying 
of  so-called  issues,  by  splitting  issues  into  as  many  small 
parts  as  possible,  by  all  means  that  could  be  resorted  to 
for  delay  in  the  arrival  at  a  pre-trial  stipulation  of  facts 
and  a  brief  statement  of  issues,  to  eventually  delay  the 
trial  of  the  action,  all  to  make  is  impossible  for  the 
trustee  plaintiff  litigant  to  pursue  said  action.  (App.  p. 
73.  See  also  App.  pp.  1-178,  on  March  8,  1954,  and 
March  11,  1954.] 

The  proposed  stipulations  of  facts  which  Petitioner 
refused  to  enter  into  were  drawn  generally  from  defen- 
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dants'  answers  to  interrogatories  and  defendants'  answers 
to  requests  for  admission  in  this  cause.    (App.  p.  93.) 

Ross  C.  Fisher,  attorney  for  the  other  defendants, 
stated  on  June  1,  1955,  that  WilHam  C.  Dixon,  attorney 
for  the  trustee,  had  not  engaged  in  dilatory  tactics  in  con- 
nection with  the  pre-trial  stipulation.     (App.  p.  83.) 

At  the  hearing  on  June  1,  1955,  and  at  the  request  of 
Mr.  Fisher  and  concurred  in  by  Petitioner,  the  Respon- 
dent Court  continued  the  matter  until  the  following 
morning,  June  2,  1955,  for  further  hearing  and  pro- 
ceedings. 

On  the  second  day  of  the  hearing,  June  2,  1955,  per- 
taining to  Petitioner's  conduct.  Petitioner  requested  a 
further  continuance  to  prepare  his  defense,  after  evidence 
was  received  and  arguments  of  counsel  made  and  after 
the  Respondent  Court  had  indicated  its  intended  ruling 
and  order.  (App.  p.  S7.)  As  a  result  of  Petitioner's  con- 
duct the  trial  date  was  continued  and  reset  for  November 
15,  1955.  Since  the  appearance  of  said  Ferris  E.  Hurd 
and  Thomas  C.  Strachan,  Jr.,  good  progress  has  been 
made  in  the  settling  of  said  pre-trial  stipulations. 

The  Respondent  Court's  order  was  based  upon  the 
record  of  these  proceedings,  what  has  happened,  what  the 
Respondent  Court  observed  in  open  court.  Petitioner's 
sworn  testimony  before  Respondent  Court,  and  related 
matters.     (App.  p.  96.) 
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Questions  Involved. 

1.  Has  the  Respondent  Court  the  power  to  revoke 
the  Hmited  permission  given  under  its  rules  to  a  non- 
resident attorney  to  appear  and  participate  in  one  case 
only? 

2.  If  such  power  exists,  was  it  properly  exercised  by 
the  Respondent  Court  in  this  matter? 

3.  If  the  Respondent  Court  did  not  properly  exercise 
its  judicial  power,  was  there  such  an  arbitrary  and 
despotic  abuse  of  discretion  sufficient  to  justify  the  grant- 
ing of  the  extraordinary  remedy  of  mandamus? 

4.  Are  the  matters  raised  by  the  petition  for  Writ 
of  Mandamus  moot  by  virtue  of  the  admitting  of  Ferris 
E.  Hurd  and  Thomas  C.  Strachan,  Jr.,  as  attorneys  for 
all  defendants,  including  Exchange  Lemon  Products  Co.? 

5.  Will  mandamus  issue  where  an  appeal  is  pending 
in  this  Honorable  Court  on  the  same  matter? 

6.  Will  Mandamus  issue  on  a  partial  record  in  this 
matter  ? 

Summary  of  Argument. 

A  writ  of  mandamus  will  not  be  ordered  to  restore  to 
a  non-resident  attorney  limited  permission  to  appear  and 
practice  in  one  case  only  where  such  permission  was 
revoked  by  order  of  the  court  in  the  exercise  of  its  judicial 
discretion  for  the  misconduct  charged  on  the  court's 
own  motion  to  have  taken  place  in  the  presence  of  the 
court.  The  special  permission  under  local  Rule  1(b) 
is  a  courtesy  and  accommodation  extended  to  non- 
resident attorneys  and  does  not  create  vested  rights 
tantamount  to  regular  admission  to  the  bar  of  such  court. 
The   right   of   non-residents    to   practice    is    hedged    and 
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Hmited  by  conditions,  such  as  having  a  resident  associate 
attorney  on  whom  notices  and  orders  may  be  served. 
The  Respondent  Court  properly  exercised  its  judicial  dis- 
cretion in  revoking  such  limited  permission  to  appear  and 
practice  in  one  case  only,  where  a  non-resident  chief  de- 
fense attorney  previously  granted  such  limited  permission 
to  appear  and  practice  refused,  in  the  presence  of  the 
court,  to  enter  into  a  reasonable  stipulation  of  facts  at  a  pre- 
trial conference  and  failed  to  advise  the  Respondent  Court 
until  the  eve  of  trial  that  such  attorney  did  not  intend 
to  try  the  case  and  that  it  was  known  from  the  beginning 
that  two  other  members  of  such  attorney's  firm,  also  non- 
residents, would  make  Motions  for  Permission  to  Practice 
and  would  try  the  case,  and  where  such  attorney  also 
had  made  Motions  to  Make  More  Definite  and  Certain,  a 
Motion  to  Strike  and  various  motions  for  inspection,  ad- 
missions, and  interrogatories,  and  particularly  where  the 
court  observed  the  attitude  and  demeanor  of  such  non- 
resident attorney  at  the  pre-trial  hearing  on  the  eve  of 
trial  stating  that  he  intended  to  Move  to  Dismiss  and  to 
Move  for  Summary  Judgment,  and  based  upon  all  of  the 
records,  files,  proceedings,  testimony,  and  demeanor  of 
such  attorney  at  all  hearings,  and  where  the  court,  as  a 
result  of  all  of  such  things,  concluded  that  such  attorney 
had  employed  and  was  employing  methods  of  attrition  and 
delay  to  wear  down  the  attorney  and  trustee  for  the  plain- 
tiff. 

The  Petitioner  was  given  a  reasonable  opportunity  to 
answer  the  charges  of  attrition  and  delay  and  of  im- 
properly concealing  from  the  Court  that  it  was  never 
intended  that  he  try  the  case.  Petitioner  was  given 
an  opportunity  to  answer  such  charges  with  counsel 
by  the  continuance  of  the  hearing  on  the  matter  until 
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the  following  day,  June  2,  1955,  at  which  time  Petitioner 
did  purport  to  answer  the  charges  made  against  him  by 
William  C.  Dixon  and  the  Court,  and  Petitioner  was 
represented  by  Donald  D.  Stark  and  Ross  C.  Fisher, 
and  evidence,  both  oral  and  documentary,  having  been 
offered  and  received  and  the  matter  argued  by  counsel  for 
Petitioner,  and  the  Court,  in  the  exercise  of  its  judicial 
discretion,  properly  denied  the  motion  for  further  con- 
tinuance by  Petitioner  and  ordered  the  revocation  of  his 
limited  permission  to  practice.  The  action  of  the  Respon- 
dent Court  was  based  upon  occurrences  in  open  court 
and  in  its  presence. 

The  order  complained  of  is  presumed  to  be  reasonable 
and  proper  in  the  absence  of  clear  and  unmistakable  show- 
ing of  an  arbitrary  and  despotic  abuse  of  judicial  power. 
The  Appellate  Court  will  not  review  a  discretionary  ruling 
on  a  writ  of  mandate  where  there  is  a  conflict  of  evidence 
and  where  there  is  an  incomplete  record  before  the  Appel- 
late Court. 

Since  the  Petitioner  has  taken  an  appeal  from  the  order 
revoking  his  limited  permission  to  appear  and  practice 
in  one  case  only  and  such  appeal  is  still  pending,  man- 
damus will  not  lie  to  review  the  action  of  the  Respondent 
Court,  particularly  where  Petitioner  has  effectively  elimi- 
nated himself  from  appearing  and  participating  in  the 
trial  by  the  admission  of  two  other  attorneys  from  his 
firm  for  such  purpose,  making  a  total  of  three  attorneys 
of  record  in  addition  to  Petitioner,  whereas  the  local  rule, 
1(e)  5,  places  a  limit  of  two  attorneys  on  each  side.  The 
matters  raised  by  the  petition  for  writ  of  mandamus 
were  rendered  moot  by  the  orders  admitting  Ferris  E. 
Hurd  and  Thomas  C.  Strachan,  Jr.,  as  counsel  for  all 
defendants  in  said  case. 
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ARGUMENT. 

POINT  ONE. 

A  Non-Resident  Attorney  Given  Limited  Permission 
to  Appear  and  Practice  in  One  Case  Only  Enjoys 
Merely  a  Privilege  Subject  to  Revocation  by  the 
District  Court. 

Since  Rule  1(b)  of  the  local  Rules  of  the  District 
Court  for  the  Southern  District  of  California  does  not 
give  a  non-resident  lawyer  permission  to  practice  as  a 
matter  of  right,  but  merely  allows  such  non-resident  law- 
yer the  privilege  in  the  form  of  a  limited  permission 
resting  on  the  sound  discretion  of  the  Court,  the  same 
rule  of  sound  judicial  discretion  should  apply  to  an  order 
revoking  such  limited  permission  for  occurrences  in  the 
presence  of  the  Court.  A  non-resident  lawyer  admitted 
under  such  Rule  1(b)  is  not  subject  to  discipline  by  the 
organized  State  Bar  of  the  State  of  California,  not  being 
a  member  thereof.  The  non-resident  lawyer  frequently  is 
untrained  in  California  substantive  law,  although  since 
the  case  of  Erie  Railroad  v.  Tompkins,  304  U.  S.  64, 
58  S.  Ct.  817,  82  L.  Ed.  1188,  the  District  Courts 
must  apply  the  local  substantive  law.  In  order  for  the 
District  Court  to  efficiently  and  properly  control  pro- 
ceedings, the  judge  must  be  permitted  to  exercise  judicial 
discretion  to  set  aside  such  order  for  limited  permission 
to  appear  and  practice  in  one  case  only  for  occurrences  in 
open  court;  otherwise  there  would  be  no  way  to  regulate 
or  control  the  conduct  of  such  non-resident  lawyers  short 
of  summary  contempt.  The  remedy  of  summary  con- 
tempt is  harsh  and  ineffective  to  secure  performance  of 
affirmative  acts,  such  as  cooperating  with  the  Court  and 
opposing  counsel  in  reaching  reasonable  stipulations  of 
fact  and  limiting  issues,  where  such  out-of-state  lawyer 
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is  only  within  the  district  of  the  Court  eighty-seven  days 
out  of  a  period  of  more  than  three  years  since  the  action 
was  filed.  If  the  limited  permission  be  treated  as  some- 
thing more  than  a  privilege  granted  at  the  discretion  of 
the  District  Court  under  Rule  1(b)  or  a  similar  rule, 
District  Courts  will  have  to  be  extremely  cautious  in 
admitting  out-of-state  lawyers  in  order  to  control  the 
proceedings  in  their  Courts;  and  if  it  were  to  be  deter- 
mined that  a  "full-blown"  trial  be  required  to  revoke  an 
order  for  such  limited  permission  of  a  non-resident  lawyer 
to  appear  and  practice,  it  would  in  effect  be  to  require 
the  Court  to  become  a  party  litigant  as  well  as  the  judge 
and  would  make  a  mockery  out  of  the  administration  of 
justice  in  our  District  Courts,  particularly  in  cases  like 
this  one,  where  the  occurrences  were  all  in  the  presence 
of  the  Court. 

An  out-of-state  attorney  has  no  absolute  right  to  be 
admitted  to  practice  in  other  courts. 

6  C.  J.  p.   573,  Attorney  and  Client,   Sec.   20; 

7  C.  J.  S.  p.  723,  Attorney  and  CHent,  Sec.  15(b). 

Judge  Sawtelle,  when  on  the  District  Court  of  Arizona, 
later  a  judge  of  this  Circuit,  stated  in  Rouiller  v.  A  &  B 
Schuster  Co.  (D.  C.  Ariz.,  1914),  212  Fed.  348  at  349: 

"While  it  is  within  the  power  of  the  court  not  to 
permit  one  not  a  member  of  its  own  Bar  to  appear 
before  it,  it  is  also  a  matter  resting  in  the  discretion 
of  the  court,  and  it  may  as  it  sees  fit,  allow  attorneys 
of  other  courts  to  appear  and  conduct  cases  before  it." 

If  there  was  no  right  on  the  part  of  Petitioner  to  be 
admitted  specially  in  the  first  instance,  it  is  difficult  to 
see  how  his  privilege  grows  and  increases  merely  because 
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the  Court  granted  his  motion.    This  would  be  Hke  pulling 
oneself  up  by  his  boot  straps. 

Assuming  arguendo  that  even  though  the  order  of  the 
District  Court  was  based  upon  happenings  in  his  presence, 
the  law  requires  that  the  Petitioner  have  notice  of  the 
Court's  proposed  order,  this  requirement  was  fully  satis- 
fied. 

The  District  Court  informed  Petitioner  in  detail  of  the 
order  he  proposed  to  make  (App.  pp.  72-78)  and  the 
District  Court  set  forth  the  three  grounds  for  the  pro- 
posed order,  which  were  the  same  three  grounds  upon 
which  the  order  was  eventually  based: 

(1)  That  Petitioner  was  a  member  of  the  Bar  at  suf- 
ferance by  the  District  Court  (App.  p.  72)  ; 

(2)  The  Court  stated  that  from  what  he  had  "seen  and 
heard"  in  the  court  room,  and  relying  on  the  record  on 
"whatever  record  there  is  in  this  case  to  date"  that  Peti- 
tioner had  defended  the  case  by  attrition  and  delay  (App. 
p.  73) ; 

(3)  That  Petitioner  had  failed  to  reveal  to  the  Court 
that  it  was  intended  at  all  times  that  Mr.  Hurd  be  chief 
trial  counsel  and  this  fact  had  not  been  disclosed  to  the 
Court  (App.  pp.  77-78). 

The  Court  further  said,  'T  want  to  give  you  a  chance 
to  be  heard,  as  a  matter  of  fact  if  you  want  to  think  about 
this  until  tomorrow  morning  you  may  do  so,  I  am  not 
going  to  take  precipitous  action  in  the  matter."  (App. 
p.  78.) 
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Petitioner  was  given  a  continuance  to  the  following  day 
and  on  June  2,  1955,  was  given  an  adequate  hearing. 

The  Court  then  heard  from  various  counsel  in  the  case, 
including  the  Petitioner,  Williams.    (App.  pp.  78-86.) 

Mr.   Fisher,   representing  Exchange  Orange   Products 

stated,  "I  would  like  it  if  the  matter  could  be  continued 

until  tomorrow  and  go  into  it  at  that  time."    (App.  p.  86.) 

"The  Court:     ...     If  you  want  the  matter  to 

go  over  until  10  o'clock  tomorrow  morning  I  will  be 

glad  to  do  that  Mr.  Fisher. 

Mr.  Fisher:     I  would  prefer  it. 
Mr.  Williams:     I  would,  also,  like  it,  of  course, 
your  Honor."    (App.  p.  87.) 

The  matter  was  then  continued  until  the  following  morn- 
ing. 

On  the  following  day,  June  2,  1955,  the  Petitioner  asked 
the  Court,  "to  postpone  entering  an  order  and  further 
consideration  of  this  matter  until  Tuesday  of  next  week. 
The  General  Manager  of  Exchange  Lemon  Products  is 
not  in  California,  he  will  be  in  Chicago  and  I  would  like 
to  have  an  opportunity  to  talk  with  him  and  also  talk  to 
my  partners  about  this  matter."    (App.  pp.  88-89.) 

The  express  purpose  of  the  requested  continuance  it 
will  be  noted,  was  not  a  request  to  further  prepare  or  to 
secure  counsel.  The  Court  denied  the  motion.  (App.  p. 
89.) 

Mr.  Stark,  attorney  for  Exchange  Lemon  Products 
Co.  then  addressed  the  Court  (App.  p.  90)  and  offered  in 
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evidence  certain  exhibits  which  the  Court  received  as  the 
Court's  Exhibits  1  to  8.    (App.  pp.  94-95.) 

It  was  following  this  that  for  the  first  time  there  was 
mention  made  of  counsel  for  Williams. 

"Mr.  Stark:  We  hoped  there  might  be  an  oppor- 
tunity for  Mr.  Williams  to  be  heard  and  present 
witnesses  and  evidence  on  this  issue  .  .  .  It  is 
Mr.  Williams'  request  that  he  be  entitled  to  present 
such  a  showing  and  if  possible  to  be  represented  by 
counsel  of  his  selection  in  connection  with  that  show- 
ing."    (App.  p.  95.) 

If   Stark  was   not   acting  as   Williams'   attorney,   then 

the  first  request  made  by  Williams  for  counsel  was  near 

the  end  of  the  hearing.    (App.  p.  101.) 

"Mr.  Williams:  ...  I  suggest  that  the  court 
grant  a  hearing  and  right  to  have  counsel  to  present 
to  the  court  the  full  picture  of  what  occurred  and 
how  much  was  accomplished  during  the  negotiations 
for  the  stipulation." 

Thereafter  (App.  pp.  102-103)  the  Court  made  its 
ruling. 

From  the  foregoing  it  will  be  seen  that  on  page  12  of 
Petitioner's  brief,  he  has  overstated  his  case.  "On  June 
2  petitioner  appeared  and  requested  a  continuance,  stating 
he  had  not  had  time  to  employ  counsel  and  he  wished  to 
call  witnesses  and  present  evidence  on  the  question  of  his 
good  faith."  This  occurred  at  the  very  end  of  the  hearing. 
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POINT  TWO. 
The  Proceedings  on  June  1,  and  June  2,  1955,  for  the 
Revocation  of  the  Limited  Privilege  Granted  to 
Petitioner  to  Appear  and  Practice  Were  Made 
Only  After  a  Clear  and  Formal  Charge  Stated  in 
Open  Court,  a  Continuance  to  Prepare  and  an 
Adequate  Hearing. 

While  formal  charges  are  not  indispensable,  even  in  the 
more  seriotis  situation  of  a  disbarment  of  a  regular  mem- 
ber of  the  Bar  of  the  District  Court,  the  Respondent 
Court  in  this  matter  meticulously  and  most  clearly  in- 
formed the  Petitioner  of  the  charges  against  him  and 
granted  a  continuance  till  the  following  morning  to  pre- 
pare for  the  further  hearing.  On  the  following  morning 
a  full  hearing  commenced,  at  which  such  Petitioner  was 
in  fact  represented  by  able  counsel.  There  are  no  specific 
rules  of  procedure  for  handling  a  hearing  of  the  kind 
involved  in  this  matter,  and  the  action  of  the  Court  was 
clearly  an  exercise  of  reasonable  judicial  discretion  inci- 
dent in  the  authority  to  run  his  own  Court.  This  was  not 
a  criminal  proceeding  against  Petitioner. 

Herron  v.  State  Bar  (1944),  24  Cal.  2d  53,  147 
P.  2d  543,  550; 

Prime  v.  State  Bar  (1941),   18  Cal.  2d  56,   112 
P.  2d  881 ; 

Marsh  v.  State  Bar  (1934),  2  Cal.  2d  75,  39  P. 
2d  403; 

Fish  V.  State  Bar  (1931),  214  Cal.  215,  4  P.  2d 
937,  940; 

In  re  Vaughan   (1922),   189  Cal.  491,  209  Pac. 
353,  354,  24  A.  L.  R.  858. 
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The  rules  of  practice  in  disbarment  proceedings  are 
more  flexible  than  those  prevailing  in  criminal  cases,  and 
a  formal  charge  is  not  indispensable. 

Randall  v.  Brigham,  7  Wall.  523,  74  U.  S.  523, 

19  L.  Ed.  285; 
Thatcher  v.  United  States  (6  Cir.),  212  Fed.  801. 

The  criminal  cases  holding  that  a  defendant  is  entitled 
to  counsel  of  his  own  choice  (PozvcII  v.  Alabama,  287 
U.  S.  45),  and  those  cited  in  Petitioner's  brief  are  not 
helpful.  In  this  civil  matter,  the  Court  made  a  finding 
that  the  parties  each  had  other  counsel  who  were  members 
of  the  bar  of  the  Court  (App.  p.  3)  and  that  Exchange 
Lemon  Products  Co..  whom  Petitioner  also  appeared  for, 
would  suflfer  no  prejudice  by  the  order  setting  aside  his 
limited  permission  to  appear  and  practice.     (App.  p.  6.) 

The  scope  of  appellate  review  in  disbarment  proceedings 
is  limited  to  the  inquiry  whether  there  was  an  abuse  of 
discretion  or  grave  irregularities. 

Ex  parte  Burr  (1824),  9  WTieat.  529,  22  U.  S.  529. 

The  following  authorities  indicate  the  extent  of  notice 
required  and  the  extent  of  an  attorney's  rights  or  privi- 
leges to  practice  before  the  Court.  It  is  fundamental  that 
the  power  to  disbar  or  otherwise  discipline  an  attorney  is 
possessed  by  all  courts  which  have  authority  to  admit 
attorneys  to  practice. 

Bradley  v.  Fisher  (1871),  13  Wall.  335,  80  U.  S. 

335,  20  L.  Ed.  646; 
Ex  parte  Robinson  (1873),  19  Wall.  505,  86  U.  S. 

505,  22  L.  Ed.  205; 
Ex  parte  Wall  (1883),  107  U.  S.  265,  2  S.  Ct. 

569,  27  L.  Ed.  552; 
Conley  v.  United  States  (8  Cir.,  1932),  59  F.  2d 

929; 
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In  re  Fletcher  (1939),  71  App.  D.  C.  108,  107  F. 
2d  666; 

In  re  Claiborne  (1  Cir.,  1941),  119  F.  2d  647; 

In  re  Spicer  (6  Cir.,  1942),  126  F.  2d  288. 

Authorities  on  the  Question  of  Notice. 

Ex  parte  Secomhe  (1856),  19  How.  (60  U.  S.  9),  was 
one  of  the  earliest  authorities  on  the  question  of  notice. 
The  Supreme  Court  of  the  Territory  of  Minnesota  had 
removed  Secombe  from  his  office  as  an  attorney  and  coun- 
sellor. He  petitioned  in  the  Supreme  Court  of  the  United 
States  for  writ  of  mandamus  directed  to  the  judges  of 
the  Supreme  Court  of  the  Territory  of  Minnesota,  com- 
manding them  to  vacate  and  set  aside  their  order. 

At  page  15,  the  Court  said: 

".  .  .  The  statute  of  Minnesota,  under  which  the 
court  acted,  directs  that  the  proceedings  to  remove 
an  attorney  or  counsellor  must  be  taken  by  the  court, 
on  its  own  motion,  for  matter  within  its  knowledge; 
or  may  be  taken  on  the  information  of  another.  And, 
in  the  latter  case,  it  requires  that  the  information 
should  be  in  writing,  and  notice  be  given  to  the  party, 
and  a  day  given  to  him  to  answer  and  deny  the  suffi- 
ciency of  the  accusation,  or  deny  its  truth. 

*Tn  this  case,  it  appears  that  the  offences  charged 
were  committed  in  open  court,  and  the  proceedings  to 
remove  the  relator  were  taken  by  the  court  upon  its 
own  motion.  And  it  appears  by  his  affidavit  that  he 
had  no  notice  that  the  court  intended  to  proceed 
against  him;  had  no  opportunity  of  being  heard  in 
his  defence,  and  did  not  know  that  he  was  dismissed 
from  the  bar  until  the  term  was  closed,  and  the  court 
had  adjourned  to  the  next  term    .     .     . 

"The  court,  it  seems,  were  of  opinion  that  no  notice 
was  necessary,  and  proceeded  without  it ;  and,  whether 
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this  decision  was  erroneous  or  not,  yet  it  was  made 
in  the  exercise  of  judicial  authority,  where  the  sub- 
ject-matter was  within  their  jurisdiction,  and  it  can- 
not therefore  be  revised  and  annulled  in  this  form 
of  proceeding.     .     .     ." 

Randall  v.  Brigham  (1868),  7  Wall.  (74  U.  S.)  523, 
was  an  action  for  damages  against  a  judge  for  allegedly 
unlawfully  removing  an  attorney  from  the  bar.  The 
Court  said,  page  540: 

".  .  .  It  is  not  necessary  that  proceedings  against 
attorneys  for  malpractice,  or  any  unprofessional  con- 
duct, should  be  founded  upon  formal  allegations 
against  them.  Such  proceedings  are  often  instituted 
upon  information  developed  in  the  progress  of  a 
cause;  or  from  what  the  court  learns  of  the  conduct 
of  the  attorney  from  its  own  observation.  Some^ 
times  they  are  moved  by  third  parties  upon  affidavit; 
and  sometimes  they  are  taken  by  the  court  upon  its 
own  motion.  All  that  is  requisite  to  their  validity  is 
that,  when  not  taken  for  matters  occurring  in  open 
court,  in  the  presence  of  the  judges,  notice  should  be 
given  to  the  attorney  of  the  charges  made  and  oppor- 
tunity afforded  him  for  explanation  and  defence. 
>) 

Bradley  v.  Fisher  (1871),  13  Wall.  (80  U.  S.)  335, 
states  at  page  354: 

".  .  .  If,  now,  we  apply  the  principle  thus  stated, 
the  question  presented  in  this  case  is  one  of  easy 
solution.  The  Criminal  Court  of  the  District,  as  a 
court  of  general  criminal  jurisdiction,  possessed  the 
power  to  strike  the  name  of  the  plaintiff  from  its 
rolls  as  a  practicing  attorney.  This  power  of  re- 
moval from  the  bar  is  possessed  by  all  courts  which 
have  authority  to  admit  attorneys  to  practice.     It  is 
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a   power   which    should    only    be   exercised    for    the 

most    weighty   reasons,    such    as    would    render    the 

continuance  of  the  attorney  in  practice  incompatible 

with  a  proper  respect  of  the  court  for  itself,   or  a 

proper   regard   for  the   integrity   of   the   profession. 

And,  except  where  matters  occurring  in  open  court, 

in  presence  of  the  judges,  constitute  the  grounds  of 

its  action,  the  power  of  the  court  should  never  be 

exercised  without  notice   to   the   offending  party   of 

the  grounds  of  complaint  against  him,  and  affording 

him  ample  opportunity  of  explanation  and  defence. 
>» 

In  re  Paschal   (1870),   10  Wall.   10  (77  U.  S.)   483 
at  491 : 

".  .  .  The  application  is  based  upon  the  power 
which  the  court  has  over  its  own  officers  to  prevent 
them  from,  or  punish  them  for,  committing  acts  of 
dishonesty  or  impropriety  calculated  to  bring  con- 
tempt upon  the  administration  of  justice.  For  such 
improper  conduct  the  court  may  entertain  summary 
proceedings  by  attachment  against  any  of  its  of- 
ficers, and  may,  in  its  discretion,  punish  them  by  fine 
or  imprisonment,  or  discharge  them  from  the  func- 
tions of  their  offices,  or  require  them  to  perform 
their  professional  or  official  duty  under  pain  of 
discharge  or  imprisonment.  The  ground  of  juris- 
diction thus  exercised  is  the  alleged  misconduct  of 
the  officer.    .     .     ." 

In  re  Claiborne  (C.  A.  1,  1941),  119  F.  2d  647  at  650: 

".  .  .  The  proceedings  for  such  discipline  need 
not  comply  with  all  the  formalities  of  process  or 
other  trial  procedure.  The  informality  by  which 
action  is  taken,  the  charges  made,  or  notice  is  given 
to  the  attorney  charged  with  misconduct,  will  not 
invalidate   the   proceedings.      It    is    sufficient   if    the 
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attorney  has  notice  of  the  charges  against  him  and 
an  opportunity  to  prepare  and  present  his  defense. 
Ex  parte  Wall,  supra,  107  U.  S.  at  271,  2  S.  Ct. 
569,  27  L.  Ed.  552;  Randall  v.  Brigham,  1868,  7 
Wall.  523,  539,  19  L.  Ed.  285;  United  States  v. 
Parks,  C.  C.  Col.  1899.  93  F.  414;  cf.  Conley  v. 
United  States,  supra,  59  F.  2d  at  935 ;  United  States 
V.  Hicks,  9  Cir.,  1930,  37  F.  2d  289,  292    .     .    ." 

Quoting  from  the  Claiborne  case  with  approval,  is 
Wilhiir  V.  Hozuard  (D.  C.  Ky.,  1947),  70  Fed.  Supp. 
930  at  932;  reversed  on  grounds  arising  out  of  the  death 
of  the  attorney,  Howard  v.  Wilbur  (6  Cir.,  1948),  166 
F.  2d  884. 

Laughlin  v.  Eicher  (CCA.  D.  C  1944),  145  F.  2d 
700  at  702: 

",  .  .  Respondent  might,  of  course,  have  pun- 
ished petitioner  for  this  contempt.  But  petitioner 
had  already  been  punished  twice,  once  by  respondent 
and  once  by  another  judge,  for  contemptuous  con- 
duct in  the  trial.  Respondent  turned  from  punish- 
ment to  prevention.  He  might  have  instituted  pro- 
ceedings for  petitioner's  disbarment  or  suspension 
from  practice.  He  chose  a  more  lenient  and  more 
promptly  effective  course.  He  exercised  only  the 
elementary  right  of  a  court  to  protect  its  pending 
proceedings,  which  includes  the  right  to  dismiss  from 
them  an  attorney  who  cannot  or  will  not  take  part 
in  them  with  a  reasonable  degree  of  propriety.    .    .    ." 

In  Herman  v.  Acheson  (D.  C  Dist.  Col.,  1952),  108 
Fed.  Supp.  723,  the  right  of  plaintiff,  an  attorney  to  prac- 
tice before  the  International  Claims  Commission  of  the 
United  States  was  revoked  by  the  Commissioner  and  af- 
firmed by  the  defendant  Acheson,  Secretary  of  State.  He 
sought  an  injunction.    The  Court  said,  page  726: 
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".  .  .  He  apparently,  however,  proceeds  on  the 
theory  at  variance  with  fact  that  proceeding's  against 
attorneys  for  malpractice  or  any  unprofessional  con- 
duct should  be  founded  upon  the  formality  of  allega- 
tions akin  to  indictment.  The  fact  is  that  such  pro- 
ceedings are  often  instituted  upon  information  and 
as  the  Supreme  Court  of  the  United  States  has  said, 
in  Randall  v.  Brigham,  in  1868,  7  Wall.  523,  540, 
74  U.  S.  523,  540,  19  L.  Ed.  285,  'or  from  what  the 
Court  learns  of  the  conduct  of  the  attorney  from  its 
own  observation.  Sometimes  they  are  moved  by 
third  parties  upon  affidavit;  and  sometimes  they  are 
taken  by  the  court  upon  its  own  motion.  All  that 
is  requisite  to  their  validity  is  that,  when  not  taken 
for  matters  occurring  in  open  court  in  the  presence 
of  the  judges,  notice  should  he  given  to  the  attorney 
of  the  charges  made  and  opportunity  afforded  him 
for  explanation  and  defense.     .     .     .' " 

In  Kelley  v.  Boettcher  (8  Cir.,  1897),  82  Fed.  Rep. 
794  at  797,  the  8th  Circuit  struck  a  scurrilous  brief  from 
the  files,  ordered  the  name  of  the  attorney  stricken  from 
the  record  as  solicitor  and  counsel  for  appellant  and 
stated  that  "he  will  no  longer  be  heard  in  this  case  either 
orally  or  by  brief." 

The  Petitioner,  even  if  it  were  to  be  held  that  he  had 
vested  rights  as  a  member  of  the  Bar  of  Respondent 
Court,  was  given  adequate  notice  and  an  adequate  hearing 
to  protect  such  asserted  rights.  A  fortiori,  in  this  matter, 
where  Petitioner  was  appearing  under  a  permissive  rule 
only  and  was  charged  with  misconduct  in  the  presence  of 
the  Court  at  a  pretrial  conference  as  well  as  other  hear- 
ings before  the  Court,  Petitioner  was  more  than  fairly 
treated  in  the  proceedings  for  the  revocation  of  his  said 
permissive  right  to  appear  and  practice  before  the  Re- 
spondent Court. 


—34— 

POINT  THREE. 
The  Petition  Herein  Fails  to  Show  Any  "Arbitrary 
and  Despotic"  Abuse  of  Discretion  Sufficient  to 
Justify  Setting  Aside  the  Order  of  the  Court 
Dated  July  26,  1955,  Filed  July  27,  1955,  Setting 
Aside  Petitioner's  Limited  Permission  to  Appear 
and  Practice  in  One  Case  Only. 

The  petition  and  exhibits  are  incomplete,  much  of  the 
testimony  at  prior  hearings  not  having  been  written  up 
or  otherwise  included  in  the  appendix  to  petition.  The 
Court  based  its  order  upon  the  entire  record  and  all 
court  appearances  before  the  Respondent  Court.  The 
appellate  court  will  presume  that  the  record  omitted  by 
the  Petitioner  is  adverse  and  sufficient  to  sustain  the  order. 
The  record  must  positively  show  the  alleged  error. 

Balestreri  v.  United  States  (9  Cir.,  1955),  224  F. 
2d  915,  918. 

There  is  no  sufficient  showing  in  the  petition  or  the 
exhibits  appended  thereto  or  in  the  record  to  establish  a 
right  to  the  extraordinary  writ  of  mandamus  by  a  clear 
abuse  of  discretion  or  "usurpation  of  judicial  power"  by 
the  revoking  of  the  order  of  June  16,  1952,  for  the  special 
permission  to  practice  granted  Petitioner.  The  Petitioner 
is  remitted  to  his  ordinary  remedy  on  his  pending  appeal 
where  the  action  of  the  Respondent  Court  is  not  clearly 
"arbitrary  and  despotic." 

In  re  Spears  (C.  A.  Mich),  185  F.  2d  456; 
Cert.  den.  71  S.  Ct.  616; 
341  U.  S.  910; 
95  L.  Ed.  1347. 

In  re  Fisher  (C.  A.  111.,  1950),  179  F.  2d  361; 
Cert.  den.  71  S.  Ct.  59; 
340  U.  S.  825 ; 
95  L.  Ed.  606. 


—35— 

Petitioner  Williams  Has  Not  Sent  Up  the  Entire 
Record  and  His  Point  No.  3  Need  Not  Be  Con- 
sidered by  This  Court. 

In  his  brief  (p.  13)  Williams  states  that  there  has  been 
filed  as  part  of  his  petition  as  an  appendix,  ''all  portions 
of  the  proceedings  in  the  District  Court  which  are  rele- 
vant to  petitioner's  conduct  before  that  court."  This 
court  is  not  bound  by  his  conclusion.  The  entire  record 
should  be  before  the  court. 

Finding  No.  VIII  found  that 

"While  admitted  specially  to  the  bar  of  this  court 
and  while  acting  as  chief  trial  counsel  for  defendant, 
Exchange  Lemon  Products  Co.  in  proceedings  before 
this  court,  Melville  C.  Williams  has  engaged  in 
practices  of  attrition  and  delay — which  have  inter- 
fered with  the  expeditious  preparation  of  the  .  .  . 
case  for  trial  .  .  .  (and)  interfered  with  the 
administration  of  justice  and  the  expenditious  trial  of 
the    .    .    .    case."    (App.  p.  5.) 

At  the  time  the  Court  stated  the  order  it  proposed  to  make 
(June  1,  1955,  App.  pp.  72-78)  and  before  it  made  the 
ruling  (June  2,  1955;  App.  p.  102)  or  the  order  (July  26, 
1955;  App.  p.  7)  the  court  said  (App.  pp.  72-73)  : 

"and  I  conclude  from  the  entire  record  to  date,  and 
from  what  I  have  seen  and  heard — and  these  are 
in  a  way  intangible,  but  they  are  impressions  that 
a  judge  gets,  I  can't  put  my  finger  on  any  part  of 
them,  but  I  rely  on  whatever  record  there  is  of  this 
case  to  date  for  my  conclusions  that  your  attitude  has 
been  to  see  that  this  case  was  tried  by  attrition,  by 
the  grinding  down,  by  the  wearing  out,  by  the  multi- 
plying of  issues,  by  the  spHtting  of  issues  into  as 
many  small  parts  as  possible,  by  all  means  that  could 
be  attained  to  detain  an  arrival  at  a  pretrial  stipulation 
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of  facts  and  a  brief  statement  of  issues,  to  eventually 
delay  the  trial  of  the  action,  to  make  it  impossible 
for  the  trustee,  plaintiff  Htigant,  to  pursue  this 
action." 

The  respondent  court  doesn't  know  if  all  proceedings 
were  written  up  by  the  reporter,  but  has  possession  of 
the  following  transcripts  with  dates  and  pages  as  indi- 
cated, of  which  Williams  has  presented  as  his  record,  only 
a  part: 

Presented  in  Williams  Record 
Date  Paees  in  Appendix 

Judge  Carter 

3-8-54         1-178         p.  6.  line  6,  to  p.  8,  line  22 
and  3-11-54  p.  21,  lines  13-22 

p.  50,  lines  13-23 
p.  60,  line  18,  to  p.  63,  line  21 
p.  122,  line  20,  to  p.  123,  line  22 
p.  130,  line  23,  to  p.  132,  line  6 
p.  157,  line  7,  to  p.  164,  line  15 
p.  170,  line  1,  to  p.  172,  line  20 

5-10-54  1-28  p.  1,  line  2,  to  p.  6,  line  18 
p.  21,  line  25,  to  p.  23,  line  2 
p.  26,  line  18,  to  p.  27,  line  7 

11-24-54         1-30        p.  22,  line  17,  to  p.  25,  line  8 

p.  27,  line  7,  to  p.  28,  line  5 

2-14-55         1-56  None 

5-26-55        1-25 

5-27-53       26-124      p.  92,  line  1,  to  p.  8,  line  24 
5-31-55     125-193      p.  121,  line  12,  to  p.  124,  line  14 

6-  1-55         1-53  All  pp.  1-53 

6-  2-55  54-95  p.  55,  line  8,  to  p.  7Z,  line  14 
p.  79,  line  23,  to  p.  82,  line  9 
p.  92,  line  7,  to  p.  94,  line  14 
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It  would  be  a  manifest  injustice  to  decide  the  case 
presented  on  what  petitioner  thinks  was  material,  when 
the  court  based  its  action  on  the  whole  record. 

As  in  any  proceedings  attacking  findings,  the  party  seek- 
ing review  must  send  up  the  entire  record.  Otherwise  it 
will  be  presumed  that  the  omitted  portion,  supports  the 
findings. 

Balestreri  v.  United  States  (9  Cir.,  1955),  224  F. 
2d  915,  918. 

It  rests  exclusively  with  the  courts  to  determine  who 
is  qualified  to  become  one  of  its  officers,  as  an  attorney 
and  counsellor,  and  for  what  cause  he  ought  to  be  re- 
moved. The  power,  is  not  arbitrary  and  despotic  but  it 
is  the  duty  of  the  Court  to  exercise  it  by  sound  and  just 
judicial  discretion. 

Ex  parte  Secomhe  (1856),  19  How.  9,  13. 

The  method  of  practice  by  which  the  court  strikes 
an  attorney's  name  from  the  rolls  is  not  jurisdictional.  The 
rule  has  been  stated  in  this  circuit  as  follows. 

"Mandamus  will  lie  to  require  an  inferior  court 
to  restore  an  attorney  as  a  practitioner  when  the 
court  has  exceeded  its  jurisdiction  in  striking  his 
name  from  the  roll,  but  that  the  manner  in  which  its 
jurisdiction  is  exercised — that  is  to  say,  the  method 
of  practice  by  which  the  court's  discretion  or  judicial 
function  is  invoked — is  not  jurisdictional.  For  errors 
of  the  court  committed  in  the  requirement  of  juris- 
diction, so  that  it  acts  judicially  or  in  the  exercise 
of  a  sound  discretion  in  determining  as  to  the  suffi- 
ciency of  the  mode  of  procedure,  its  judgment  will 
not  be  disturbed  on  a  writ  of  mandamus." 

Barnes  v.  Lyons  (9th  Cir.,  1911),  187  Fed.  881, 
884. 
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The  Supreme  Court  recognized  that  jurisdiction  rests 
exclusively  with  the  District  Court  and  stated  that  it 
cannot  review  on  mandamus  an  order  removing  an  attor- 
ney, for  matters  occurring  in  the  presence  of  the  Court, 
saying : 

"In  proceeding  to  remove  the  relator,  the  court  was 
necessarily  called  on  to  decide  whether,  in  a  case 
where  the  offense  was  committed  in  open  court,  and 
the  proceeding  was  had  by  the  court  on  its  own  mo- 
tion, the  statute  of  Minnesota  required  that  notice 
should  be  given  to  the  party,  and  an  opportunity 
afforded  him  to  be  heard  in  his  defense.  The  court, 
it  seems,  were  of  opinion  that  no  notice  was  neces- 
sary, and  proceeded  without  it,  and  whether  this  de- 
cision was  erroneous  or  not,  yet  it  was  made  in  the 
exercise  of  judicial  authority,  where  the  subject  mat- 
ter was  within  their  jurisdiction,  and  it  cannot  there- 
fore be  revised  and  annulled  in  this  form  of  pro- 
ceeding (mandamus)." 

Ex  parte  Secomhe  (1856),  19  How.  9,  15. 

See: 

Ex  parte  Burr  (1824),  9  Wheat.   529. 

Bankers  Life  &  Casualty  Co.  v.  Holland,  Chief  Judge, 
et  al.  (1953),  346  U.  S.  379,  at  382-383: 

".  .  .  As  was  pointed  out  in  Roche  v.  Evapo- 
rated Milk  Assn.,  319  U.  S.  21,  26  (1943),  the 
'traditional  use  of  the  writ  in  aid  of  appellate  juris- 
diction both  at  common  law  and  in  the  federal  courts 
has  been  to  confine  an  inferior  court  to  a  lawful 
exercise  of  its  prescribed  jurisdiction  or  to  compel  it 
to  exercise  its  authority  when  it  is  its  duty  to  do  so.' 
Here,  however,  petitioner  admits  that  the  court  had 
jurisdiction  both  of  the  subject  matter  of  the  suit  and 
of  the  person  of  Commissioner  Cravey  and  that  it 
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was  necessary  in  the  due  course  of  the  litigation 
for  the  respondent  judge  to  rule  on  the  motion.  The 
contention  is  that  in  acting  on  the  motion  and  order- 
ing transfer  he  exceeded  his  legal  powers  and  this 
error  ousted  him  of  jurisdiction.  But  jurisdiction 
need  not  run  the  gauntlet  of  reversible  errors.  The 
ruling  on  a  question  of  law  decisive  of  the  issue  pre- 
sented by  Cravey's  motion  and  the  replication  of  the 
petitioner  was  made  in  the  course  of  the  exercise 
of  the  court's  jurisdiction  to  decide  issues  properly 
brought  before  it.  Ex  parte  American  Steel  Barrel 
Co.,  230  U.  S.  35,  45-46  (1913) ;  Ex  parte  Roe,  234 
U.  S.  70,  7Z  (1914)     .    .    ." 

At  page  383: 

".  .  .  The  supplementary  review  power  con- 
ferred on  the  courts  by  Congress  in  the  All  Writs 
Act  is  meant  to  be  used  only  in  the  exceptional  case 
where  there  is  clear  abuse  of  discretion  or  'usurpa- 
tion of  judicial  power'  of  the  sort  held  to  justify  the 
writ  in  De  Beers  Consolidated  Mines  v.  United 
States,  325  U.  S.  212,  217  (1945).  This  is  not  such 
a  case    .     .     ." 

At  page  384: 

".  .  .  We  adhere  to  the  language  of  this  Court 
in  Ex  parte  Fahey,  supra,  at  259-260: 

"  'Mandamus,  prohibition  and  injunction  against 
judges  are  drastic  and  extraordinary  remedies.  We 
do  not  doubt  power  in  a  proper  case  to  issue  such 
writs.  But  they  have  the  unfortunate  consequence 
of  making  the  judge  a  litigant,  obliged  to  obtain 
personal  counsel  or  to  leave  his  defense  to  one  of  the 
litigants  before  him.  These  remedies  should  be  re- 
sorted to  only  where  appeal  is  a  clearly  inadequate 
remedy  ...  As  extraordinary  remedies,  they 
are  reserved  for  really  extraordinary  causes.' 

"Affirmed." 


In  re  Mary  Hatch  Riggs  (1909),  214  U.  S.  9,  at  14-15 : 

".  .  .  We  rest  our  conclusion  upon  the  propo- 
sition that  the  District  Court  in  adjudicating  the  tun- 
nel company  a  bankrupt  was  called  upon  to  decide, 
and  did  decide,  a  question  of  fact  or  of  mixed  law 
and  fact,  and  that  such  adjudication  cannot  be  re- 
viewed by  proceedings  in  mandamus.  In  re  Pollitz, 
206  U.  S.  323,  331 ;  'In  re  Winn,  213  U.  S.  458. 

"The  rule  is  discharged  and  the  writ  of  mandamus 
denied." 

To  admit  applicants  to  practice  law  is  judicial,  not 
legislative,  and  vested  in  the  courts  only. 

Laiighlin  v.   Clephane   (D.   C,   D.   C,    1947),   77 
Fed.  Supp.   103; 

In  re  Shorter   (D.   C.  Ala.,   1865),  22  Fed.   Cas. 
No.  12. 

POINT  FOUR. 

The  Matters  Raised  by  the  Petition  for  Writ  of  Man- 
damus Were  Rendered  Moot  by  Virtue  of  the 
Order  Admitting  Ferris  E.  Hurd  and  Thomas  C. 
Strachan,  Jr.,  in  Said  Cause  as  Attorneys  for  All 
Defendants,  Including  Exchange  Lemon  Products 
Co. 

Rule  1(e) 5  reads  as  follows: 

"Only  one  attorney  on  each  side  may  examine  or 
cross-examine  a  witness,  and  not  more  than  two  at- 
torneys on  each  side  may  argue  the  merits  of  the 
action  unless  the  court  otherwise  permits." 

The  Petitioner  is  already  disqualified  from  appearing 
and  participating  in  the  case  by  virtue  of  said  Rule  with- 
out the  special  permission  of  the  Court.  Such  permis- 
sion has  not  been  given. 
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POINT  FIVE 
Mandamus  Will  Not  Issue  Pursuant  to  This  Petition 
by  Reason  of  Petitioner's  Appeal  Now  Pending 
in  This  Matter. 

Since  the  writ  of  mandamus  is  an  extraordinary  rem- 
edy, the  Petitioner  has  shown  by  his  own  election  that 
his  remedy  on  appeal  is  adequate.  He  is  also  now  dis- 
qualified from  appearing  and  participating  by  virtue  of 
the  fact  that  his  partners,  Ferris  E.  Hurd  and  Thomas 
C.  Strachan,  Jr.,  have  been  permitted  to  appear  and  par- 
ticipate in  the  case  on  behalf  of  all  defendants,  thus 
exceeding  the  limit  of  two  under  said  Rule  1(e) 5  of  the 
District  Court  of  the  United  States  for  the  Southern 
District  of  California. 

Wherefore,  Respondents  respectfully  urge  that  this 
Honorable  Court  discharge  the  rule  ordering  Respondents 
to  show  cause  and  dismiss  the  petition  for  writ  of  man- 
damus. 

Dated:     November  2,  1955. 

Wm.  Howard  Nicholas, 

Attorney  for  Respondents  by  Appointment 
Pursuant  to  a  Resolution  of  the  Los 
Angeles  Bar  Association. 

Nicholas  &  Mack, 
Of  Counsel. 


No.  14,894 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


In  the  Matter  of  the  Application  of 
Melville  C.  Williams, 
For  Writ  of  Mandamus. 


PETITION  FOR  REHEARING. 


Herbert  W.  Clark, 
Richard  J.  Archer, 
GiRVAN  Peck, 
Donald  D.  Stark, 

Eleventh  Floor,  Crocker  Building, 
San  Francisco  4,  California, 

Attorneys  for  Petitioners 
Melville  C.  Williams  and 
Exchange  Lemon  Products 
Company. 

Morrison,  Foerster,  Holloway, 
Shuman  &  Clark, 

Eleventh  Floor,  Crocker  Building, 
San  Francisco  4,  California. 

Of  Counsel. 


PBKNAU-WALSH  PKINTING  CO.,   SAN  FBANOISCO 


F  I  L  E  C 

NOV  17  ls«K) 

PAUt  P,  O'BRIEN,  CirR;< 


Subject  Index 

Page 

Point  One:  The  Opinion  of  This  Court  Evidences  a  Misun- 
derstanding as  to  the  Nature  of  the  Intended  Duties  of 
Petitioner  Melville  C.  Williams 1 

Point  Two:  The  Court  Erroneously  Concluded  That  a  Writ 
of  Mandamus  Was  Not  Required  in  Order  to  Protect  the 
Constitutional  Rights  of  Petitioners  Melville  C.  Williams 
and  Exchange  Lemon  Products  Company 5 

Conclusion    6 


Table  of  Authorities  Cited 


Page 
Bankers  Life  &  Cas.  Co.  v.  Holland,  346  U.S.  379  (1953) . .         6 

Cooper  V.  Hutchinson,  184  F.2d  119,  123-124  (3d  Cir.  1950)         5 

In  re  Los  Angeles  County  Pioneer  Society,  217  F.2d  190 
(9th  Cir.  1954) 5 

Roche  V.  Evaporated  Milk  Assn.,  319  U.S.  21  (1943) 6 


No.  14,894 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


In  the  Matter  of  the  Application  of 
Melville  C.  Williams, 
For  Writ  of  Mandamus. 


PETITION  FOR  REHEARING. 


To  the  Honorable  William  Denman,  Chief  Judge,  and  the 
Honorable  Albert  Lee  Stephens  and  the  Honorable 
Homer  T.  Bone,  Circuit  Judges: 

Petitioner  Melville  C.  Williams  and  Exchange  Lemon 
Products  Company,  each  severally  and  not  one  for  the 
other,  respectfully  petition  this  Honorable  Court  for  a 
rehearing  of  the  Petition  for  Writ  of  Mandamus  by 
Melville  C.  Williams  and  the  Petition  in  Intervention  by 
Exchange  Lemon  Products  Company,  and  in  support  of 
this  petition  represent  as  follows: 

Melville  C.  Williams  and  Exchange  Lemon  Products 
Company  each  reserve  their  argued  positions  as  to  each  of 
the  points  in  the  said  Petition  for  Writ  of  Mandamus  and 
the  said  Petition  in  Intervention  but  in  this  petition  ad- 
dress themselves  to  a  clearly  apparent  misunderstanding 


2 


as  to  tlie  nature  of  the  intoidcd  diities  of  Mehille  C. 
Wmiains  as  attomeT  for  Exdiange  Lanm  Prodnets 
CanpaiiT.  Sueli  misviidnstaiidmg:  resulted  in  a  decision 
that  a  writ  of  mandamns  tras  not  required  in  order  to 
restore  to  each  of  said  petitioners  the  rights  gnaranteec 
under  the  Fifth  Amendment  to  the  Constitiiticm  of  the 
United  States. 


PCnVT  OHK. 
Tke  opimitm  of  fJb»  Comrt  mdemces  a  mtismmdersiamdim<: 
flff  to  the  naiwre  of  the  mtemded  dmlies  of  peHtiamer  Mel- 
tHie  C.  IFiSiaau  as  coinuel  for  Exdumge  Lemom  Prod- 
wets  Comtptmjf  in  thmt  it  assvmies  that  said  Metfritte  C. 
WiBiaau  is  mat  expeeied  or  rtqmred  to  appear  as  am 
attormey  im  the  trial  of  the  attiom  emtitied  WincUer  £: 
Smith  Citrus  Products  Co.  t.  Sunkist  Growers,  IncL,  et  aL 
ami^  to  pmiieipate  t»  that  triai  as  am  attarmey,  wader  th< 
dkwtiom  of  Ferris  E.  Hmrd,  by  eramtimimg  amd  eross-exam- 
imimg  wOmesses,  presemtim^  eridemee,  argmmg  to  the  eomri 
amd  jmry  amd  assmmumg  ^rectum  of  the  comdmet  of  th^e 
trial  if  the  meed  arises. 

The  f^HBiim  of  the  Court  states: 

''It  appears  from  tiie  alfidaTits  of  his  dients  tha:: 
ther  do  not  intend  to  ha¥e  Williams  conduct  the  trial 
at  the  litigation  hot  that  they  will  he  represented  hr 
other  connsd,  daly  admitted  therrfor.  The  attorney^ 
actnallT  having  the  trial  of  the  ease  may  hare  Wl:- 
fiams  sit  wifli  them  as  adrisor.  as  vonld  any  non- 
•ilmitiml  law  cieik  or  Mcretarr." 


Apparently  this  statement  in  the  Court's  opinion  is 
based  on  paragraph  7  in  the  Petition  in  Intervention  of 
Exchange  Lemon  Products  Company,  which  reads  as 
follows : 

''7.  Exchange  Lemon  Products  Company  has  ac- 
quainted Melville  C.  Williams  during  a  three-year 
period  with  its  files,  records,  personnel  and  business 
practices  in  regard  to  the  matters  alleged  in  the 
complaint  and  amended  complaint  on  file  in  said 
action,  and  Exchange  Lemon  Products  Company  be- 
lieves that  the  thorough  knowledge  of  these  matters 
acquired  by  Melville  C.  Williams  over  this  extended 
period  of  time  is  and  will  be  essential  to  the  attor- 
neys representing  petitioner  in  court  during  the  trial 
of  said  action  and  for  that  reason  petitioner  desires 
said  Melville  C.  Williams  to  participate  in  the  trial 
of  said  action.  Petitioner  will  suffer  irreparable  injury 
in  the  trial  of  said  action  if  Melville  C.  Williams  does 
not  participate  in  the  trial." 

To  clarify  any  misunderstanding  as  to  what  the  words 
''participate  in  the  trial"  mean  with  reference  to  the 
relationship  between  petitioner  Melville  C.  Williams  and 
Exchange  Lemon  Products  Company  an  affidavit  on  behalf 
of  Exchange  Lemon  Products  Company  has  been  filed 
in  these  proceedings.  This  affidavit  shows  that  Exchange 
Lemon  Products  Company  retained  Melville  C.  Williams, 
not  as  a  law  clerk  or  secretary,  but  as  an  attorney,  to 
do,  among  other  duties,  subject  to  the  direction  of  Ferris 
E.  Hurd,  the  following: 

a)  examine  and  cross-examine  witnesses; 

b)  present  written  evidence; 


c)  argue  orally  to  the  court; 

d)  argue  orally  to  the  jury; 

e)  assume  direction  of  the  entire  case,  in  place  of 
Ferris  E.  Hurd,  temporarily  or  permanently,  at  any  time. 

There  is  no  inconsistency  in  the  act  of  Exchange  Lemon 
Products  Companj^  in  retaining  Ferris  E.  Hurd  as  chief 
trial  coimsel  in  the  pending  action  and  retaining  Melville 
C.  Williams  to  do  the  foregoing  things.  It  is  common  in 
the  trial  of  a  complicated  antitrust  case  for  the  chief 
trial  counsel  to  delegate  to  one  of  his  subordinates  the 
task  of  presenting  certain  evidence,  examining  and  cross- 
examining  particular  witnesses  or  arguing  particular 
points  of  law.  The  petition  of  Melville  C.  Williams  and 
the  Petition  in  Intervention  by  Exchange  Lemon  Products 
Company  on  file  in  these  proceedings  show  that  Melville 
C.  Williams  of  all  the  attorneys  is  particularly  familiar 
with  the  personnel  and  activities  of  Exchange  Lemon 
Products  Company.  With  the  possible  exception  of  Ferris 
E.  Hurd,  there  is  no  attorney  whose  presence  at  the  trial 
as  an  attorney  is  more  important  to  Exchange  Lemon 
Products  Company. 

The  opinion  of  this  Court,  prior  to  the  trial  and  neces- 
sarily without  knowledge  of  the  particular  witnesses  who 
may  be  called  and  particular  problems  which  may  arise 
in  the  course  of  the  trial,  has  resulted  in  sanctioning  the 
ouster  of  an  attorney  whose  presence,  as  an  attorney,  may 
well  be  indispensable  to  his  client.  The  defense  of  Ex- 
change Lemon  Products  Company  has  been  seriously 
jeopardized  before  the  first  witness  has  been  called.  The 
professional  rights  of  Melville  C.  Williams  have  been  per- 


emptorily  curtailed :  Williams,  a  reputable  and  experienced 
attorney,  has  been  relegated  to  the  status  of  a  ''non-ad- 
mitted law  clerk  or  secretary"  for  the  purposes  of  a  case 
he  has  painstakingly  prepared  over  the  course  of  more 
than  three  years. 


POINT  TWO. 

Because  of  sicch  misunderstanding,  the  Court  errone- 
ously concluded  that  a  writ  of  mandamus  was  not  required 
in  order  to  restore  to  said  Melville  C.  Williams  and  to 
Exchange  Lemon  Products  Company  the  rights  guaran- 
teed under  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States. 

This  Court  has  previously  held  that  an  order  revoking 
a  lawyer's  right  to  practice  made  without  notice  and 
hearing  is  not  only  error  but  beyond  the  jurisdiction  of 
the  district  court. 

In  re  Los  Angeles  County  Pioneer  Society,  217  F.2d 
190  (9th  Cir.  1954). 

As  pointed  out  by  Circuit  Judge  Goodrich,  to  break  off 
an  attorney-client  relationship  while  the  case  is  pending 
for  trial  is  to  cause  irreparable  injury  justifying  the  exer- 
cise of  interlocutory  review. 

Cooper  V.  Hutchinson,  184  F.2d  119,  123-124   (3d 
Cir.  1950). 

Viewed  in  this  light,  the  cases  cited  in  the  oj^inion  of 
the  Court  demand  that  the  writ  of  mandamus  be  granted 
rather  than  denied  in  the  instant  proceeding.  The  tradi- 


tional  functions  of  the  writ  of  mandamus  are  to  confine 
a  court  to  its  prescribed  jurisdiction,  and  to  prevent  clear 
abuses  of  judicial  discretion. 

Bankers  Life  S  Cas.  Co.  v.  Holland,  346  U.S.  379, 
383  (1953). 

Both  functions  are  directly  involved  in  the  present  case. 

The  instant  writ  is  not  being  used  as  a  substitute  for 
appeal  but  is  being  used  to  prevent  the  denial  of  consti- 
tutional rights  which  no  appellate  action  can  possibly 
restore  after  trial. 

Cf.  Bankers  Life  S  Cas.  Co.  v.  Holland,  346  U.S. 

379  (1953),  supra; 
Roche    V.    Evaporated   Milk    Assn.,    319    U.S.    21 
(1943). 


CONCLUSION. 
Petitioner  believes  that  the  foregoing  errors  occurred 
through  oversight  and  particularly  through  inadvertent 
factual  error  as  to  the  nature  of  the  precise  attorney- 
client  relationship  existing  between  petitioner  Melville  C. 
Williams  and  Exchange  Lemon  Products  Company.  Any 
obscurity  in  the  meaning  of  the  words  '^  participate  in  the 
trial"  has,  however,  been  clarified  by  the  affidavit  which 
has  been  filed  in  these  proceedings  by  Exchange  Lemon 
Products  Company.  In  view  of  this  relationship  and  in 
view  of  the  cases  cited  in  the  brief  of  petitioner  Melville 
C.  Williams  on  file  herein,  petitioners  respectfully  submit 


that  this  Court  should  reconsider  its  opinion  and  issue  the 
writ  of  mandamus. 

Dated,  San  Francisco,  California, 
November  14, 1955. 

Respectfully  submitted, 

Herbert  W.  Clark, 
Richard  J.  Archer, 
GiRVAN  Peck, 
Donald  D.  Stark, 

Attorneys  for  Petitioners 
Melville  C.  Williams 
and  Exchange  Lemon 
Products  Company. 

Morrison,  Foerster,  Hollow  ay, 
Shuman  &  Clark, 
Of  Counsel. 
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CERTIFICATE. 

I  hereby  certify  that  in  my  judgment  the  foregoing 
Petition  for  Rehearing  is  well  founded  and  that  it  is  not 
interposed  for  delay. 

Dated,  San  Francisco,  California, 
November  14,  1955. 

Herbert  W.  Clark. 

Attorney  for  Petitioners 
Melville  C.  Williams 
and  Exchange  Lemon 
Products  Company. 
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